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PREFACE 


The  publication  of  tlie  present  volume,  the  author  venturps- 
to  thint,  does  not  call  for  an  apology.  Mr.  Dayton's  useful 
work  on  surrogates  has  long  been  out  of  print,  and  the  last 
edition  of  Mr.  Justice  Willard's  work  on  executors,  which,  to 
some  extent,  covered  the  same  ground,  was  published  in  1859. 
The  extensive  changes  which  have  since  then  been  introduced- 
into  the  statutes,  and  t&e'yery  numerous  reported  decisions  upon 
the  subjects  treated  of,  aside  from  the  intrinsic  importance  of  those 
subjects,  would  seem  amply  to  justify  the  present  fuU  and,  the 
author  hopes,  satisfactory  statement  of  the  law  and  practice  of 
surrogates'  courts;  It  js  believed  •  that  no  reported  case  of  any 
imiportance  has  escaped  the  attention  of  the  author,  notwith- 
standing their  great  number,  and  that  the  statutory  provisions, 
very  numerous  and  sometimes  apparently  incongruous,  have  been 
collated  with  the  utmost  care  for  accuracy  of  statement.  It  will 
be  seen,  on  the  most  cursory  examination  of  the  following  pages, 
that  the  effort  has  been  made  to  condense  rather  than  to  amplify 
the  matter  in  hand,  so  that,  in  brevity  and  accuracy  of  statement 
as  well  as  convenience  of  arrangementi,  it  is  not  too  much  to 
hope  that  the  work  may  prove  to  be  a  useful  practical  guide  in 
the  special  practice  of  which  it  treats. 

It  is  more  than  likely  that  in  the  sixty  surrogates'  courts  of  ' 
this  state,  differences  in  the  details  of  practice  in  some  matters 
exist,  and  that  statutory  constructions  have  been  adopted  differ- 
ing  from   those   expressed  in   this   volume.     The  author  need 
hardly  say  that  he  will  feel  himself  un^er  special  obligations  for 
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any  information  of  such  diSerences,  or  for  suggestiens  for  im- 
provement in  the  text,  in  case  a  second  edition  shonld  be  cafled 
for. 

The  author  acknowledges  with  pleasure  the  assistance  he  has 
received  from  Mr.  Henet  Gr.  Atwatee,  of  the  New  York  Bar, 
in  the  preparation  of  this  volume,  especially  the  Forms,  which 
are  whoUy  his  work. 
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INTRODUCTORY   NOTE. 


The  courts  of  this  country  which  possess  original  jurisdiction  of  mat- 
ters relating  to  wills  and  the  administration  of  the  estates  of  deceased 
persons,  have  occasion  to  resort  constantly  to  the  precedents  established 
by  the  ec(!lesiastical  courts  of  England,  to  whose  jurisdiction  in  such 
matters  they  have  succeeded  in  this  country.* 

Down  to  a  very  recent  period,  the  ecclesiastical  courts  formed  a 
fundamental  division  of  the  judicial  power  of  England,  dating  their 
origin  from  the  principal  epoch  in  the  history  of  the  origin  of  English 
courts  of  justice — the  period  from  Edward  I  to  Edward  III.  For  a 
very  long  time,  both  before  and  after  that  period,  their  jurisdiction  was 
a  subject  of  vehement  dispute  between  the  clergy  on  the  one  hand,  and 
the  parliament  and  law  courts  on  the  oth^r.  Eepeated  instances  of  col- 
lision between  the  judges  and  the  bishops  as  to  the  extent-of  the  juris- 
diction of  the  latter  occurred,  and  the  law  courts  frequently  issued 
prohibitions  against  proceeding  in  the  ecclesiastical  courts  with  suits  not 
legally  cognizable  there. 

From  time  to  time  the  jurisdiction  of  the  latter  courts  was  restricted 
by  legislation,  until  1857,  when  it  was  very  materially  diminished  by  the 
establishment  of  the  courts  of  probate  and  divorce  and  matrimonial 
causes. 

The  ordinary  ecclesiastical  courts  are  the  provincial  or  achiepiscopal 
courts  of  the  provinces  of  Canterbury  and  York,  being,  in  the  former 
province,  the  court  of  arches,  the  prerogative  or  testamentary  court  and 
the  court  of  peculiars ;  and,  in  the  latter  province,  the 'prerogative  or 
testamentary  court  and  the  chancery  court.  There  are  also  diocesan 
courts,  the  principal  of  which  is  the  consistory  court,  which  was  formerly 
held  in  the  cathedral  or  some  aisle  or  chapel  of  the  cathedral,  the  bishop 
presiding,  but  now  usually  held  by  the  bishop's  chancellor  in  some  con- 
venient place  in  the  diocese. 

*  In  an  introductory  note  prefixed  to  the  first  volume  of  his  reports,  the  late 
Surrogate  Bkadfokd  has  given  a  succinct  and  interesting  sketch  of  the  origin  of  the 
ecclesiastical  jurisdiction  over  the  probate  of  ■wills  and  the  administration  of  the 
estates  of  deceased  persons,  -which  the  reader  will  find  well  worth  perusal. 
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The  prerogative  courts  had  jurisdiction  of  wills  and  administrations 
of  personal  property  left  by  persons  having  effects  of  a  certain  value,  in 
the  various  jurisdictions  within  the  province.  The  court  of  arches,  so 
called  because  anciently  held  in  the  church  of  Saint  Mary-le-Bow 
(S.  Maria  de  Arcubus),  exercised  appellate  jurisdiction  in  the  province 
■of  Canterbury,  and  had  also  original  jurisdiction  in  some  testanaentary 
matters.  From  this  court  an,  appeal  lay  to  the  judicial  committee  of 
the  privy  council. 

There  is  also  the  faculty  court  and  a  court  of  peculiars  of  the  arch- 
bishop of  Canterbury,  the  former  having  a  voluntary  or  non-contentious 
jurisdiction,  and  the  latter  having  both  contentious  and  voluntary  juris- 
diction, in  matters  relating  to  wills  and  letters  of  administration,  though 
the  voluntary  jurisdiction  of  the  former  courts,  and  a  great  p%,rt  of  that 
-of  the  latter,  have  now  been  abolished. 

In  general,  causes  cognizable  in  the  ecclesiastical  courts  were 
formerly  classified  as  beneficial,  matrimonial,  testamentary,  and  criminal. 
The  jurisdiction  in  testamentary  matters  is  now  transferred  to  the  pro- 
bate courts  and  others.  The  matrimonial  jurisdiction,  except  as  to 
-granting  marriage  licenses,  is  transferred  to  the  court  for  divorce  and 
matrimonial  causes.  The  jurisdiction  in  criminal  suits,  including  church 
discipline  and  the  correction  ,of  offenses  of  a  spiritual  kind,  and  the 
beneficial  jurisdiction  relating  principally  to  ecclesiastical  dues  and  fees, 
rights  of  ecclesiastical  patronage,  validity  of  presentations  to  livings, 
and  dilapidations  of  the  chancel  or  parsonage  house,  are  still  exercised  by 
these  courts. 

As  before  observed,  all  jurisdiction,  both  voluntary  and  contentious, 
•of  the  ecclesiastical  and  other  courts,  in  testamentary  causes,  and  with 
respect  to  granting  or  revoking  letters  of  administration,  is  now  taken 
away  from  those  courts  and  transferred  to  other  courts,  of  which  the  prin- 
cipal is  a  court  of  probate  sitting  in  London,  having  jurisdiction  throughout 
all  England.  Where  there  is  no  contention  as  to  a  grant  of  probate  or 
-of  letters  of  administration,  the  grant  is  in  "  common  form,"  and  is  now 
made  either  in  the  principal  registry  in  London,  or  in  the  district  regis- 
tries throughout  England  and  Wales.  Where  there  is  a  contention,  the 
questions  of  probate  or  grant  of  letters  are  determined  judicially  in 
""  solemn  form  "  in  the  court  of  probate,  except  where  the  estate  does 
not  exceed  a  certain  amount,  in  which  cases  the  county  courts  exercise 
jurisdiction.  The  probate  court  may  try  questions  of  fact  itself,  or  may 
direct  an  issue  to  be  tried  before  any  of  the  superior  courts.* 

In  the  English  colonies  of  Arnerica,  the  jurisdiction  of  the  ecclesiastical 

*  20  <fc  21  Vict.  0.  11;  21  c&  22  Id.  c.  96 ;  see  Oox's  ImtituHons,  &o.,  StO. 
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courts  of  the  mother  country  in  testamentary  causes,  &c.,  was  exercised 
by  the  tribunals  established  for  ordinary  civil  business,  according  to  the 
precedents  and  p-inciples  of  the  spiritual  courts. 

In  the  Dutch  colony  of  New  York,  this  jurisdiction  was  governed  by 
the  Dutch  Eoman  law,  the  custom  of  Amsterdam,  and  the  law  of 
Aasdom,  by  a  tribunal  composed  of  membei's  of  the  colonial  cpuncil ; 
afterwards,  in  1653,  by  the  court  of  burgomasters  and  schepens ;  and 
afterwards  (1665)  by  the  court  of  orphan  masters,  and  then  by  the 
mayor's  court,  after  the  conquest  of  the  province  by  the  English.  The 
history  of  the  testamentary  courts  of  New  York  since  that  time,  and 
the  limitations  of  their  jurisdiction,  have  been  the  subject  of  careful 
examination  by  an  eminent  judge,  in  a  judicial  proceeding  before  him,  as 
surrogate  of  New  York  county,  and  the  reader  will  thank  us  for  taking 
a  few  passages  from  his  opinion,  conspicuous  alike  for  profound  learning 
and  gracefulness  of  statement* 

After  the  conquest  of  the  province  by  the  English,  in  1664,  says 
Judge  Daly,  the  court  of  burgomasters  and  schepens  was  changed  into 
the  mayor's  court,  a  name  by  which  it  was  known  for  one  hundred  and 
forty-six  years  afterwards,  until  the  present  name  was  given  of  the  court 
of  common  pleas:  For  some  years,  under  the  English  rule,  it  continued 
to  exercise  the  same  functions  as  before,  its  proceedings  being  conducted 
in  the  Dutch  language.  The  court  of  orphan  masters  was  discontinued, 
and  the  mayor's  court,  for  a  long  period  after  its  proceedings  were  con- 
ducted in  the  English  language,  exercised  the  same  jurisdiction  in  respect 
to  testamentary  matters  and  estates  of  persons  dying  intestate  within 
the  city,  as  it  or  the  court  of  orphan  masters  had  exercised  previously, 
with  some  modifications  and  restrictions. 

When  the  government  of  the  province  was  committed  to  Gov. 
Nicholls,  by  James  II,  then  Duke  of  York,  a  body  of  laws  was  framed 
for  its  government,  afterwards  known  as  "The  Duke's  Laws,"  and  this 
codp,  with  such  additions  as  were  made  to  it  by  the  governor  and  coun- 
cil, or  at  the  annual  sitting  of  the  court  of  assize,  the  written  instructions 
received  by  the  governors  from  the  home  government,  the  principles  of 
the  common  law,  together  with  certain'usages  and  customs  derived  from 
the  Dutch,  constituted  the  law  of  the  province,  until  the  sitting  of  the 
first  Legislative  assembly,  in  1683. 

By  the  Duke's  laws,  a  constable  and  two  overseers  were  required  to 

*  Opinion  of  Chief  Justice  Charles  P.  Daly,  of  the  common  pleas.ftcting  surro- 
gate during  a  vacancy  caused  by  the  death  of  the  incumbent  of  that  office  (Nov.  1862) 
in  the  Matter  of  Bricli s  Estate,  reported  in  15  Abh.Pr.  12;  see  also  a  valuable  mono- 
graph on  the  History  of  the  Judicial  Tribunals  of  New  York,  by  the  same  eminent 
judge,  prefixed  to  JE.  D.  Smith's  Common  Pleas  Reports,  vol.  1. 
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proceed  to  the  liouse  of  a  deceased  person,  forty-eight  days  after  the 
death,  and  inquire  respecting  his  estate,  and  whether  he  had  left  any  will. 
They  were  required,  further,  to  make  an  inventory  of  his  eifects,  appraise 
the  value,  and  make  a  return  of  their  proceedings,  under  oath,  to  the  next 
court  of  sessions.  , 

The  province  was  divided  into  three  ridings,  and  in  each  of  these 
ridings  there  was  a  court  of  sessions,  composed  of  the  justices  of  peace 
living  within  the  riding,  which  was  held  twice  a  year.  The  probate  of 
wills,  the  granting  of  administration  in  cases  of  intestacy,  the  final  ac- 
counting of  executors  and  administrators,  together  with  such  compulsory 
measures  as  were  necessary  to  compel  it,  the  removal  of  executors,  the 
distribution  of  estates,  and  the  appointment  of  guardians,  took  place  in 
-  the  first  instance  before  the  court  of  sessions,  except  in  the  city  of  New 
York,. where  the  same  jurisdiction  was  exercised  by  the  mayor's  court. 
If  the  estate,  however,  exceeded  £100,  all  proceedings  upon  the  probate 
of  wills,  and  all  records  in  cases  of  administration,  had  to  be  transmitted, 
duly  certified,  to  the  office  of  the  secretary  of  the  province  in  the  city  of 
New  York,  where  they  were  required  to  .be  recorded,  and  where  letters 
testamentary  and  of  administration  in  such  instances,  and  the  final  dis- 
charge of  executors  or  administrators,  which  was  called  a  quietus,  were 
granted  by  the  governor  under  the  seal  of  the  province.  The  proof  and 
all  proceedings  took  place  in  the  first  instance  before  the  court  of  sessions 
or  the  mayor's  court,  and  the  court  gave  its  judgment  or  opinion,  which 
was  transmitted  to  the  governor  under  the  certifica,te  of  one  of  the  jus- 
tices and  the  clerk,  and  the  act  of  the  governor  was  simply  a  formal  rati- 
fication by  the  granting  of  letters  or  of  discharges.  In  some  instances  the 
governor  gave  his  judgment  upon  the  construction  of  a  will,  and  Gov- 
ernor Andre  granted  letters  without  any  proceeding  in  court,  but  these 
were  exceptional  instances  and  of  rare  occurrence.  In  all  proceedings 
before  them,  the  court  of  sessions  had  the  power  of  granting  a  rehearing, 
or,  as  it  was  called,  a  "review,''  and  upon  such  review  might  in  their  dis- 
cretion admit  new  evidence — a  power,  however,  which  was  not  continued 
in  the  courts  which  succeeded,  in  1691,  to  the  civil  jurisdiction  of  these 
tribunals.*  * 

This  state  of  things  continued  until  1686.  In  the  letter  of  instruc- 
tions transmitted  in  that  year  to  Governor  Dongan,  he  was,  among  other 
things,  directed  to  see  that  the  ecclesiastical  jurisdiction  of  the  Arch- 

*  The  Bvk^i  Laws  ;  OolUclion  of  the  N.  Y.  Historical  Society,  vol.  I,  S15,>  404,  412, 
415 ;  Recm-ds  of  Wills  in  N.  T.  Surrogates  Office,  lib.  I,  1,3,  10,  19,  21,  28,  31,  38,  41, 
6T,  90,  91,  105,  190,  195,  2'70,  283,  356,  376,  SW,  442 ;  lib.  II,  29  ;  lib.  Ill,  191 ;  lib. 
IV,  129  ;  BooTc  of  Inventories,  vol.  I,  1,5;  Daly's  Jud.  Trib.  23-30 ;  2  Sev.  X.  o/ 181 3, 
app.  Y). 
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tishop  of  Canterbury  should  take  place  in  the  proVince,  "as'farr  as  con- 
veniently may  bee,"  except  the  collating  of  benefices,  the  granting  of 
marriage  licenses,  and  the  probate  of  wills,  which  were  reserved  to  1;he 
governor ;  and  in  a  similar  letter  of  instructions  to  Sloughter,  in  1689, 
the  ecclesiastical  jurisdiction  of  the  Bishop  of  London  was  added.*  The 
ecclesiastical  jurisdiction  of  the  Bishop  of  London,  so  far  as  it  related  to 
testamentary  matters  or  the  administration  of  the  estates  of  intestates, 
was  limited  to  cases  where  the  effects  of  the  deceased  were  exclusively 
within  the  bishop's  diocese,  and  the  jurisdiction  was  exercised  by  a  court 
held  in  the  diocese  by  the  bishops,  commissary,  or  surrogate;  but  if  the 
deceased  had  left  effects  in  more  than  one  diocese,  then  the  Archbishop 
of  Canterbury  had  exclusive  jurisdiction,  and  the  matter  was  heard  be- 
fore his  delegate  in  the  prerogative  courts,  of  which  there  were  two,  the 
prerogative  offices  at  York  and  Canterbury,  f 

After  these  instructions  were  received,  a  change  took  place  in  the 
course  of  procedure.  The  courts  of  sessions  and  the  mayor's  court  con- 
tinued to  exercise  the  same  functions  as  before,  but  the  governor  or  the 
secretary  of  the  province  also  took  proof  of  the  execution  of  wills  and 
of  the  inventory  and  appraisement  of  estates;  and  in  1691,  under  the 
administration  of  Lieut.-governor  Ingoldsby,  a  clause  was  inserted  in  all 
letters  testamentary  or  of  administration,  that  the  granting  of  such  let- 
ters, the  hearing  of  accounts,  the  reckoning  of  administration,  and  the 
granting  of  the  final  discharge,  belonged  to  the  governor,  and' not  to  any 
inferior  judge.  If  a  will  was  proved  before  a  secretary,  he  annexed  a 
certificate  that  "  being  thereunto  delegated,"  the  will  had  been  duly 
proved  before  him  ;  and  an  authentication,  in  the  name  of  the  governor, 
in  the  form  that  continued  in  use  down  to  the  Eevised  Statutes,  that  the 
will  had  been  "proved,  approved,  and  allowed,"  under  the  prerogative- 
seal,  was  annexed,  and  the  whole  was  recorded  in  the  secretary's  office — 
the  validity  of  the  record  being  attested  by  his  signature.  In  this  way 
a  distinct  department  grew  up  in  the  secretary's  office,  which  took  the 
name  of  the  prerogative  office,  and  the  records  connected  with  it  the 
name  of  the  registry  of  the  prerogative,  and,  by  1691,  the  whole 
became  distinguished  by  the  judicial  appellation  of  the  prerogative 
court.J 

The  legislative  assembly  which  was  convened  in  1683,  having  been 


*  3  Col.  Doc.  372,  688,  820. 

f  Ayliff's  Parergon  Juris  Canonici  Anglicana,  192,  834,  Lond.  1726 ;  Cfihson's 
Codex,  465,  471,  472,  478;  Q-odolphin's  Orphan^  Legacy,  106  ;  4  Imt.  335  ;  Williams 
on  Ex.  248,  4th  Lond.  ed. 

%  Records  of  Wills  in  K  Y.  Surrogates  Office  from  1683  to  1690  and  1691,  182, 
229. 
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established,  was  again  reinstated  in  1691,  and,  at  its  second  session,  in 
1692,  an  act  was  passed  *  by  which  it  was  declared  that  the  probate  of 
all  wills  and  letters  of  administration  should  thenceforth  be  granted  by 
the  governor,  or  such  person  as  he  should  delegate,  under  the  seal  of  the 
prerogative  office ;  that  all  wills  in  the  counties  of  Orange,  Richmond, 
Westchester,  or  Kings,  should  be  proved  in  New  York  before  the  gov- 
ernor or  his  delegate,  and  in. the  remote  counties  in  the  courts  of  common 
pleas — tribunals  which  had  been  created  in  each  county  by  an  act  of  the 
previous  session  ;  and  where  the  proof  was  taken  in  the  courts  of  com- 
mon pleas,  it  was  required  -to  be  certified  under  the  hand  of  the  .judge 
and  clerk  to  the  secretary's  office  in  New  York,  where  probate  was 
granted.  Where  the  estate  was  under  £50,  the  courts  of  common  pleas 
were  authorized  to  admit  the  will  to  probate,  or  to  grant  letters  of  ad- 
ministration, and  from  their  decision  an  appeal  was  allowe"d  to  the  gov- 
ernor, or  to  the  person  he  might  .delegate  to  act  for  him.  How  this 
jurisdiction  was  then  understood  appears  from  a  letter  written  the  year 
following,  by  Clarkson,  the  secretary  of  the  province,  to  the  Lords  of 
Trade,  f  "  The  governor,''  he  says,  "  discharges  the  place  of  the  or- 
dinary (the  bishop)  in  granting  administration  and  in  proving  wills,  and 
the  secretary  of  the  province  acts  as  registrar."  The  secretary  of  the 
province  was  an  officer  independent  of  the  governor,  holding  his  appoint- 
ment from  the  crown,  the  duties  of  which  he  discharged  chiefly  through 
a  deputy.  ■  Governor  Fletcher,  immediately  after  the  passage  of  this  act, 
in  1692,  appointed  this  deputy  his  delegate,  and  he  took  proof  of  wills, 
which  were  afterwards  approved  and  allowed  in  the  name  of  the  gov- 
ernor. In  1702,  Lord  Cornbury  appointed  as  his  delegate  a  Dr.  Budges, 
who  was  afterwards  chief  justice  of  the  province.  The  proof  of  wills 
was  then  taken  before  him,  and  upon  hjs  certificate  letters  were  granted 
by  the  deputy  secretary  in  the  name  of  the  governor.  Before  Dr. 
Budges,  also,  executors  and  administrators  were  sworn  faithfully  to  exe- 
cute their  trust ;  the  renunciation  of  executors  was  formally  made  be- 
fore him,  and  he  took  proof  of  inventories.  This  gentleman  was  a  man 
of  legal  acquirements,  and  had  received  in  England  the  degree  of  doctor 
of  laws,  and  he  was  the  first  in  the  province  to  make  use  of  the  title  of 
surrogate,  adding  it  after  his  signature  to  all  documents. J  Dr.  Budges 
having  been  appointed  chief  justice,  Cornbury  appointed  the  deputy 
secretary  his  delegate,  and  this  officer,  with  the  exception  of  a  few  inter- 
ruptions or  changes,  continued  to  act  as  the  governor's  delegate  down  to 
the  time  of  the  revolution.    The  provision  in  the  act  of  1692,  which  re- 


*  Laws  ofN.Y.fram  1691  to  I'TSl,  Smith  <fe  Livingston's  ed.  1, 15. 

t   Col.  Doc.  IV,  28.  X  Ree.  of  Wills,  VII,  3,  64,  %1,  93,  129,  169,  212. 
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quired  all  wills  in  the  counties,  named  to  be  proved  in  New  York  before 
the  governor  or  his  delegate,  was  found  to  be  exceedingly  onerous. 
Traveling  then  was  very  different  from  what  it  is  now,  and  to  bring  wit- 
nesses in  all  such  cases  to  New  York  was  attended  with  difficulty  and 
expense.  In  view  of  this  inconvenience,  Cornbury,  acting  upon  the 
previous  precedent  of  Ingoldsby,  and  giving  what  was,  perhaps,  an  al- 
lowable construction  to  the  act  of  1692,  commissioned  delegates  to  act' 
for  him  in  all  of  these  counties;  and  at  a  later  period,  under  future  gov- 
ernors, delegates  were  appointed  for  the  more  remote  counties.*  At  the 
same  time,  a  local  delegate  was  appointed  for  the  city  and  county  of 
New  York,  distinct  and  apart  from  the  secretary  of  the  province  or 
deputy  secretary,  who  were  also  commissioned  to  act  as  delegates.  In 
fact,  an  attempt  was  made  to  carry  out,  in  conformity  with  the  instruc- 
tions that  accompanied  the  governor's  commission,  the  distinct  jurisdic- 
tions in  England,  by  the  commissary  of  the  bishop  diocesan,  and  the 
ordinary  or  delegate  of  the  Archbishop  of  Canterbury ;  or  what  was 
then  known  as  the  court  held  by  the  commissary  of  the  bishop,  and  the 
prerogative  court  held  by  the  delegate  of  the  archbishop  or  metropol- 
itan.■(•  If  the  deceased  had,  at  the  time  of  his  death,  effects  in  more  than 
one  county,  or  as  the  official  documents  expressed  it,  "  goods,  chattels, 
and  credits  in  divers  places  within  the  province,"  then  the  governor  ex- 
ercised exclusive  jurisdiction.  The  will  was  proved  before  his  delegate 
in  the  prerogative  court.  Letters  were  issued  in  the  name  of  the  gov- 
ernor, under  the  prerogative  seal,  attested  by  the  signature  of  the  secre- 
tary or  the  deputy  secretary,  and  the  whole  was  recorded  in  the  registry 
of  the  prerogative  court.  If  the  deceased,  however,  had  effects  only  in 
one  county,  then  the  will  was  proved  before  the  local  delegate  of  that 
county.  He  gave  a  certificate  of  the  fact,  and  the  will  was  then  taken 
to  the  registrar's  court,  where  it  was  approved  and  allowed,  letters  testa- 
mentary were  granted  in  the  name  of  the  governor,  the  seal  of  the  pre- 
rogative was  affixed,  and  the  whole  was  recorded  in  the  registry. of  the 
court.  Letters  of  administration  could  not  be  obtained  except  in  the  pre- 
rogative court.  By  the  act  of  22,  23  Car.  II  (cap.  10),  administrators 
were  required  to  exhibit,  under  oath,  an  inventory  of  the  personal  estate 
of  the  deceased  in  the  registry  of  the  court  that  granted  letters ;  to  make 
a  true  and  just  account,  also  under  oath,  to  the  court,  of  their  adminis- 
tration, by  the  day  fixed  in  their,  bond,  which  was  not  less  than  a  year; 
their  accounts  were  to  be  examined  and  allowed  in  that  court,  and  they 
bound  themselves  to  pay  to  such  persons  as  the  judge  of  that  court  should 

*  Jtee.   of  Wills,  VII,   212,  476,  489;  VII,   18,   19;  XII,  187,  199;  XIII,  891 ;. 
Book  of  Commissions,  III,  473  ;  Y,  235,  412,  4i8,.  420;  VI,  4. 
f  Gibson's  Codex,  465,  1035. 
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limit  or  appoint.  This  jurisdiction  in  the.  colony  was  vested  in  the  pre- 
rogative court:  executors  and  administrators  accounted  before  it,. and  the 
decree  upon  final  distributions  was  made  there.  It  had  the  power  to 
issue  citations  to  compel  the  attendance  of  witnesses,  and  it  heard  ap- 
peals, where  probate  or  administration  was  granted  by  the  court  of  com- 
mon pleas;  in  addition  to  which  it  exercised  a  jurisdiction  more  especially 
ecclesiastical,  such  as  the  granting  of  marriage  licenses,  licenses  to  school- 
masters, and  in  taking  proof  of  the  due  installation  of  clergymen.* 

The  delegate  who  represented  the  governor  in  this  court,  or,  as  he 
might  be  called,  the  general  delegate,  was  either  the  secretary  of  the 
province  or  the  deputy  secretary — generally  the  latter.  He  was  em- 
powered by  his  commission  to  admit  wills  to  probate,  to  grant  letters  of 
administration,  and  for  that  purpose  might  "  afSx  the  prerogative  seal  of 
the  province  thereto,  without  any  further  fiat  or  allowance."  f 

No  such  general  powers  were  conferred  on  the  local  delegates. 
They  were  authorized  by  their  commissions  to  take  proof  of  the  execu- 
tion of  any  will  made  by  a  person  residing  in  their  county,  to  swear 
executors  or  administrators  that  they  would  faithfully  execute  their  trust, 
or  that  the  inventories  or  accounts  to  be  exhibited  by  them  in  the  pre- 
roo^ative  court  were  true,  and  to  supervise  the  estates  of  intestates.  This 
power  of  supervising  the  estates  of  intestates  was  in  consequence  of  a 
clause  in  the  act  of  1692,  which  provided  that,  where  any  person  died  in- 
testate, two  freeholders  of  the  town,  to  be  annually  elected,  should  in- 
quire into  the  real  and  personal  estate  of  the  deceased,  and  make  an. 
inventory  of  it,  and  return  it,  under  oath,  to  the  person  in  the  county 
delegated  by  the  governor  to  supervise  the  estates  of  intestates  ;  that 
the  person  delegated  should  cause  the  goods  and  chattels  to  be  sold,  re- 
taining the  proceeds  for  those  who  should  appear  and  have  a  right  to 
claim  them ;  and  that  if  the  deceased  left  orphans,  and  there  was  no 
widow  or  next  of  kin,  that  the  person  so  delegated  by  the  governor 
should  have  the  administration  and  care  of  the  intestate's-  estate,  and  the 
guardianship  of  the  persons  and  estates  of  the  orphans,  until  they  are 
married  or  reach  the  age  of  twenty-one ;  a  provision  that  was  super- 
seded and  became  inoperative  by  subsequent  legislative  enaotments.J 
With  the  exception  of  this  provision,  the  powers  of  these  legal  delegates 
were  not  much  greater  in  fact  than  that  of  commissioners  of  deeds  in 


*  Rec.  of  Willsin  N.  Y:  Surr.  Office,  II,  39, 104,  107;  III,  149;  IV,  129,  182,  21S, 
221,230,  250,  328;  V,  286,  333;  VI,  1 ;  VII,  474,  484,491;  VIII,  18, 19;  XII,  197^ 
199  ;  XIII,  891 ;  XXVIII,  107;  Booh  of  Invm.  I,  5  ;  Sec.  of  Admin.  I,  2;  J!/'.Y.  Col. 
Doe.  VII,  830;  VIII,  322,  413;  N.Y.  Rec.  o/Jl/arr. Albany,  1860;  Maunselt s Amials 
of  Albany,  III,  327  ;  IV,  16. 

f  Booh  of  Corns.  V,  62.  \  Booh  of  Commissioners,  III,  473. 
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our  day.  They  did  little  else  than  to  administer  formal  oaths,  for  if 
any  contest  arose  upon  the  execution  of  a  will,  it  was  settled  either  in 
the  prerogative  court,  from  which  alone  letters  could  issue,  or  in  the 
courts  of  record  where  it  had  to  be  proved  in  what  was  called  the 
solemn  form  per  testes,  to  make  it  binding  upon  real  estate.  At  first, 
these  local  delegates  bore  only  the  name  of  delegates,  but  about  1746 
they  began  to  assume  the  title  of  surrogates,  and  were  so  designated 
thereafter  in  their'commissions.  There  were  thus,  as  in  England,  a  local 
and  a  general  tribunal,  with  this  distinction,  however,  that  the  local  tribu- 
nal here  was  much  more  limited  ■  in  its  powers  ;  and,  further,  that  its 
judicial  acts,  such  as  taking  the  proof  of  wills,  had  to  be  approved  and 
ratified  under  the  seal  of  the  prerogative  court. 

In  1743,  an  act  was  passed  for  the  more  speedy  recovery  of  legacies. 
By  this  act  any  person  entitled  to  a  legacy  or  a  residuary  estate  under  a 
will,  or  to  any  share  in  the  estatp  of  an  intestate,  might  bring  an  action 
against  the  executors  or  administrator,  after  it  became  due,  or,  if  no 
time  was  fixed  by  the  will,  after  a  year  had  expired,  to  compel  its  pay- 
ment, in  the  supreme  court  or  any  court  of  record,  if  it  amounted  to 
more  than  £20,  or  if  under  that  sum,  in  a  court  of  common  pleas  ;  and 
if  a  plea  of  want  of  assets  was  put  in,  the  court  was  empowered  to  ap- 
point auditors  to  examine  the  accounts  of  the  executor  or  administrator, 
who  were  to  report  how  the  account  stood,  and  what  sum  would  remain 
after  the  payment  of  debts,  and  what  proportion  the  plaintifi"  was  enti- 
tled to.  The  court  was  empowered  to  correct  any  mistakes  or  errors  in 
the  accounts  reported,  and  for  the  amount  found  to  be  due  the  plaintiff 
had  execution — which  act  continued  in  force  dqwn  to  the  Eevised  Stat- 
utes.* This  act  and  the  general  jurisdiction  exercised  by  the  court  of 
chancery  in  such  cases,  furnished  a  much  more  effectual  remedy  than  the 
prerogative  court  could  afford,  and  the  practice  of  accounting  in  that 
court,  therefore,  fell  into  disuse,  except  when  an  executor  or  adminis- 
trator filed  his  account  with  the  view  of  obtaining  his  discharge ;  and  in 
time  the  comnpon  law  courts  were  but  rarely  resorted  to,  as  the  remedy 
in  equity  was  more  efficient  and  better  adapted  for  adjusting  the  rights  ©f 
all  parties. 

I  have  thus  given,  as  far  as  it  is  now  possible  to  ascertain  it,  the 
exact  jurisdiction  exercised  by  the  prerogative  court.  No  minutes  of 
the  sittings  of  this  court,  if  any  were  ever  kept,  or  if  it  ever  had  any 
regular  sittings,  which  I  very  much  doubt,  are  to  be  found.f    In  fact,  its 

»  Zaws  of  N.  T.  Smith  <fc  Livingston's  ed.  I,  316;  Street t  N.Y.  Council  ofSevis- 
ion,  281. 

f  The  records  belonging  to  it,  and  everything  appertaining  to  wills  and  the  ad- 
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whole  business  vas  managed  for  seventy  years  before  the  revolution  by 
the  secretary  of  the  province  and  his  deputy,  with  little  interference  on 
the  part  of  the  governor,  and  with  but  little  knowledge  on  their  part 
respecting  it.  In  connection  with  the  registry,  which  the  secretary 
claimed  as  a  part  of  his  office,  everything  was  done  to  keep  the  court 
exclusively  under  the  control  of  this  officer.  It  was  entirely  managed 
by  his  deputy,  who  fulfilled  many  functions,  which  were  so  mixed  up  as 
the  acts  of  one  and  the  same  person,  that  it  was  difficult  even  then  to 
distinguish  the  varied  capacities  in  which  he  acted.  The  precise  charac- 
ter of  his  powers  or  those  of  the  secretary,  together  with  the  extent  or 
nature  of  the  authority  which,  in  virtue  of  the  governor's  prerogative, 
was  vested  in  the  prerogative  court,  were  matters  of  great  perplexity 
then,  and  a  constant  subject  of  complaint  and  remonstrance.*  One  of 
the  last  of  the  secretaries,  Clark,  held  no  less  than  twelve  distinct  offices, 
nearly  all  of  them  connected  with  the  administration  of  justice,  and  his 
deputy,  Goldsbrow  Banyan,  who  held  that  office,  with  but  few  interrup- 
tions, from  1746  to  the  revolution,  in  addition  to  acting  as  the  general 
assistant  of  his  principal,  was  examiner  of  the  prerogative  court,  and 
the  local  delegate  for  the  city  and  county  of  New  York,  while  at  the 
same  time  he  fulfilled  the  function  of  general  delegate,  or,  as  Gov.  Tryon 
describes  the  office,  acting  as  principal  surrogate.  A  course  of  manage- 
ment which  was  designed  to  baffle  all  inquiry  then,  and  which  succeeded 
in  doing  so,f  was  not  very  easy  to  unravel  afterwards,  and,  therefore, 
when  the  revolution  broke  out,  very  confused  ideas  prevailed  as  to  the 
nature  of  jurisdiction  of  this  court,  and  even  as  to  its  name — being 
sometimes  called  the  prerogative  court,  and  sometimes  the  court  of  pro- 
bate ;  a  confusion  of  names  which  led  to  the  impression  that  these  were 
two  tribunals  before  the  revolution — an  impression  which  I  formerly  en- 
tertained J — whereas  there  was  in  reality  but  one.     The  legislature,  in 

ministration  of  estates,  were  carried  to  Albany  during  the  revolution,  before  the 
evacuation  of  the  city  by  the  American  troops.  An  act  was  passed  in  1799  (2  Gfreen- 
leaf's  Law  of  N.  Y.  420),  directing  the  judge  of  the  court  of  probate  to  deliver  to 
the  surrogate  of  the  city  and  county  of  New  York  all  books,  records,  mioutes,  docu- 
ments, and  papers  belonging  to  the  court  of  probate,  before  the  1st  of  May,  1807,  in 
pursuance  of  which  the  late  Sylvanus  Miller,  who  was  then  surrogate,  went  to  Albany 
in  1800,  and  brought  away  everything  that  could  then  be  found.  I  presume  that  if 
any  minutes  had  ever  been  kept  of  the  court,  they  would  have  existed  then,  and 
would  have  been  discovered  by  Judge  Miller,  as  the  chain  of  records  now  here,  and 
which  he  arranged  and  classified,  are,  for  the  whole  colonial  period,  very  complete 
and  perfect. — Daly,  J. 

*  See  Gov.  Maoris  Letter  to  the  Lords  of  Trade,  and  &ov.  Tryoris  upon  the  same 
subject,  Col.  Doc.  "VII,  180,  IS'?,  283,  323. 

t  See  Report  of  the  Lords  of  Trade,  N.  Y.  Col.  Doc.  VIII,  413. 

X  Daly's  Judicial  Tribunals  ofN.  Y.  63  ;  Rec.  of  Com.  V,  70,  412, 418 ;  VI,  201. 
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1778,  meant  to  sweep  away  every  authority  vested  in  this  court  in  vir- 
tue of  the  prerogative  of  the  colonial  governors,  supposing  it  to  be 
greater  than  it  actually  was,  and  to  constitute  a  court  thereafter  to  be 
held  by  a  single  judge,  having  the  same  jurisdiction  in  testamentary 
matters  and  in  cases  of  intestacy,  to  be  known  as  the  court  of  probates ; 
and  accordingly,  in  an  act  passed  in  that  year,  it  was  declared  that  the 
judge  of  the  court  of  probate  should  be  vested  with  the  powers  and  au- 
thority, and  have  the  like  jurisdiction  in  testamentary  matters,  which  the 
governor  of  the  colony  of  New  York,  while  it  was  subject  to  the  crown 
of  Great  Britain,  had  and  exercised  as  judge  of  the  prerogative  court,  or 
the  court  of  probates  of  the  colony,  except  the  power  of  appointing  sur- 
rogates. * 

From  this  period  to  1789,  this  new  tribunal,  the  court  of  probates, 
continued  to  exercise  the  same  jurisdiction  in  such  matters  as  the  pre- 
rogative court  had  done.  The  proof  of  wills,  where  the  deceased  had 
effects  in  more  than  one  county,  was  taken  before  the  judge  of  that  court, 
and  before  the  surrogate  where  the  effects  were  exclusively  in  one  coun- 
ty ;  and  in  both  oases  the  proof  of  the  will  was  "  approved  and  al- 
lowed "  in  the  name  of  the  people,  before  the  court  of  probates,  where 
it  was  recorded,  and  from  which.  letters  issued  under  the  seal  of  the  court, 
attested  by  the  signature  of  its  clerk.  Letters  of  administration  were 
also  granted  there,  and  all  inventories  were  filed  there.  This  court  held 
stated  sittings,  at  regular  periods,  in  different  parts  of  the  state,  until 
1783,  when  it  was  fixed  in  the  city  of  New  York  until  1787,  after  which 
it  was  permanently  removed  to  Albany,  and  up  to  1797  the  surrogates 
of  the  different  counties  continued  to  exercise  exactly  the  same  powers 
which  they  did  before  the  revolution. f 

In  that  year,  1787,  an  important  change  was  made;  an  act  was 
passedj  by  which  the  granting  of  probate  and  of  letters  of  administra- 
tion was  taken  away  altogether  from  the  court  of  probates,  except  in 
certain  specified  cases,  and  conferred  upon  the  surrogates  of  the  different 
counties,  from  whose  decision  in  contested  cases  an  appeal  was  allowed 
to  the  court  of  probates.  This  act  provided  that  the  governor,  with  the 
consent  of  the  council  of  appointment,  should  commission  a  surrogate 
for  every  county  in  the  state,  and  empowered  each  surrogate  to  take 
proof  of  the  last  wills  and  testaments  of  persons  dying  in  his  county,  or 


*  1  Laws  of  N.  Y.  Jones  <fc  Varick's  ed.  23. 

t  Rec.  of  Wills  in  N.  T.  Surrogate's  Office,  XXXII,  50,  360;  XXXilI,2, 19,  59, 
316,  421,  438;  XXXIV,  436;  XXXV,  290;  XXXVI,  2;  XXXVII,  316,  427; 
XXXIX,  286,  436 ;  1  Bee.  of  Inventories,  1 ;  Rec.  of  Adms.  IV,  V,  VI,  VII. 

%  2  Laws  of  N.  T.  Jones  &  Varick's  ed.  71. 
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who  was  an  inhabitant  of  it  if  he  died  fi-om  home,  to  issue  probate  and 
grant  letters  testamentary  thereon,  or  letters  of  administration  with  the 
will  annexed  ;  or  where  such'  person  died  intestate,  to  grant  letters  of 
administration— such  letters  to  issue  in  the  name  of  the  people,  and  to 
be  tested  in  the  name  of  the  surrogate,  and  sealed  with  the  seal  of  his 
office.  This  act  further  provided  that  each  surrogate  should  record  all 
wills  proved  before  him,  with  the  proof  thereof,  and  all  letters  testa- 
mentary or  of  administration  issued  by  him,  with  all  things  concerning 
the  same,  and  directed  that  when  administration  was  granted  by  him, 
the  inventory  should  be  "  exhibited  "  in  his  office. 

Where  persons  died  out  of  the  state,  or  within  it  not  being  in- 
habitants, the  act  directed  that  their  wills  should  be  proved  before,  or 
administration  of  their  personal  estates  should  be  granted  by,  the  judge 
of  the  court  of  probate,  and  in  such  cases  the  inventory  was  "  exhibited  " 
in  the  registry  of  that  court.  This  act  also  gave  the  court  of  probates 
authority  to  compel  administrators  to  account  in  cases  of  intestacy,  to 
decree  and  settle  the  order  of  distributions  after  the  payment  of  debts 
and  expenses,  and  to  compel  the  payment  of  the  amounts  so  decreed. 
It  was  empowered,  also,  to  hear  and  determine  all  causes  touching  any 
le<'aey  or  bequest  in  any  last  will  and  testament,  payable  out  of  the  per- 
sonal estate  of  the  testator,  and  to  compel  payment  of  it.  This  was  a 
provision  virtually  empowering  the  court  to  call  executors  to  account, 
which  was  an  important  change,  as  before  that  time  probate  or  ecclesias- 
tical courts  had  no  power,  either  by  the  canon  law  or  by  statute,  to 
compel  executors  to  account.*  Authority  was  also  given  to  the  court 
to  enforce  its  decree  for  payment  of  distributive  shares  or  bequests  or 
legacies,  by  execution  against  the  person,  and  by  the  twentieth  section  of 
the  act  it  was  declared  that  "  the  courts  of  the  said  surrogate  and  the  said 
court  of  probates,  in  the  matters  submitted  to  their  cognizance,  respect- 
ively, by  this^act,  shall  proceed  according  to  the  course  of  the  courts  hav- 
ing, by  the  common  law,  jurisdiction  of  like  matters." 

In  1786,  the  court  of  probates,  where  the  personal  estate  was  in- 
sufficient to  pay  debts,  was  empowered  to  order  the  sale  of  the  real 
estate,  and  make  distribution  of  the  proceeds  among  the  creditors,  f  but 
when  the  court  was  removed  permanently  to  Albany,  in  1797,  J  it  was 
found  very  inconvenient  to  resort  thither  in  all  cases  for  that  purpose, 
and  accordingly,  in  1799,  §  an  act  was  passed  conferring  this  power  upon 
the  surrogates  when  the  lands  of  the  deceased  were  exclusively  in  one 


*  Sparrow  v.  Norfolk,  Nay's  B.  28 ;  Oiison's  Codex,  466,  US. 
t  OreerUeaf's  XoMs,  238.  %  S  lb.  391. 

§  Lawi  of  N.  T.  1Y99,  Andrew's  ed.  724. 


INTRODUCTORY  NOTE.  XXXVU 

county  ;  and  by  the  same  act  they  were  authorized  to  admit  wills  to  pro- 
bate and  to  grant  letters  of  administration  where  persons  died  out  of  the 
state,  or  within  it  not  being  inhabitants. 

In  1801,  the  surrogates  were  clothed  with  the  same  power  as  the 
judge  of  probate,  to  cite  the  administrators  to  account,  to  decree  distri- 
bution, or  the  payment  of  bequests  and  legacies,  and  compel  it  by  exe- 
cution. *  In  1802,  they  were  authorized  to  appoint  guardians  for  infants 
as  fully  as  the  chancellor  might  do  ;  f  in  1806,  to  order  the  admeasure- 
ment of  dower  of  lands  within  their  county,  upon  the  application  of  the 
widow,  the  heirs,  or  the  guardians  of  minors  ;  |  in  1807,  .to  exercise 
powers  as  extensive  as  the  court  of  probates,  in  ordering  sale  of  lands 
for  the  payment  of  debts  ;  §  in  1810,  to  order  the  mortgaging  or  leasing 
of  the  land»  of  testators  or  intestates  for  the  payment  of  debts,  where  any 
infants  were  interested  ;  and  all  these  laws,  whether  relating  to  the  sur- 
rogates or  to  the  court  of  probates,  were  incorporated  in  one  general  act 
in  the  revision  of  1813,  in  which  act  are  also  embraced  some  other  gen 
eral  powers,  such  as  compelling  the  production  of  wills,  documents,  or 
writings,  the  attendance  of  witnesses,  and  the  power  of  punishing  for 
contempts  ;  and,  by  an  act  passed  in  the  same  year,  they  were  author- 
ized? to  complete  the  unfinished  business  that  might  be  left  by  their  pre- 
decessor. 11  .  • 

In  1819,  they  were  empowered  'to  confirm  sales  of  real  estate  or- 
dered by  them  for  the  payment  of  debts,  and  to  direct  conveyances  to 
be  made  by  executors  or  administrators  ;  %  and  in  1821,  to  institute  an 
inquiry  respecting  the  personal  estate  of  intestates  not  delivered  to  the 
public  administrator,  or  not  accounted  for  in  a  lawful  and  satisfactory 
manner  by  the  person  into  whose  hands  it  was  supposed  to  have  fallen. 

By  the  act  passed  in  1823,  the  court  of  probates  was  abolished. 
Its  appellative  jurisdiction  on  appeal  from  surrogates  was  transferred  to 
the  court  of  chancery,  and  whatever  other  jurisdiction  it  possessed  was 
by  this  act  vested  in  that  court.  ** 

From  1823  to  the  passage  of  the  Revised  Statutes,  the  only  acts  of 
a  general  character  relating  to  surrogates  were  acts  directing  them  to 
record  all  letters  testamentary  and  of  administration,  all  appointments 
of  guardians,  and  all  orders  and  decrees  upon  the  sales  of  real  estate  made 
by  themselves  or  their  predecessors,  f  f 


*  1  Webster's  Laws,  317,  326 ;  Seymour  v.  Seymour,  4  Johns.  Ch,  409 ;  Foster  v. 
Wilber,  1  Faiffe,  5S1;  Dakin  v.  Hudson,  6  Cow.  221. 

t  3  Webst.  158.  t  ^^-  ^lei  %  6  lb.  138. 

I  Laws  of  1813,  139.  f  Zaws  of  1819,  214.  **  laws  of  1828. 

tt  Xaws  of  1828,  136. 
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It  will  be  seen,  as  the  result  of  this  lengthened  examination,  that 
the  powers  conferred  upon  surrogates  were,  from  the  beginning,  care- 
fully enumerated  in  the  commission  under  which  they  were  first  ap- 
pointed, and  by  subsequent  legislative  acts  ;  that  what  was  not  granted 
to  them  was  vested  before  the  revolution,  either  in  the  prerogative  court, 
the  supreme  court,  the  court  of  common  pleas,  and  the  court  of  chan- 
cery, and  afterwards  in  the  court  of  probates.  That  when  the  preroga- 
tive court  was  abolished,  in  1778,  its  jurisdiction  in  testamentary  matters 
and  in  cases  of  intestacy  was  transferred  to  the  court  of  probates  ;  and 
that  when  that  court  was  abolished,  in  1823,  its  jurisdiction  was 
vested  in  the  court  of  chancery.  The  supreme  court  and  the  courts  of 
common  pleas  had,  as  has  been  shown,  under  the  provision  in  the  act  of 
1743,  the  power  of  Compelling  executors  or  administrators  ix>  account 
in  actions  brought  to  recover  legacies  or  distributive  shares,  and  wills  of 
real  estate  were  proved  in  the  supreme  court  or  the  court  of  common 
pleas  until  the  passage  of  the  Eevised  Statutes. 

The  commissioners  who  prepared  the  revision  of  the  statutes,  which 
was  adopted  in  1830,  while  proposing  some  substantial  reforms  in  the 
then  existing  law  relating  to  wills  and  the  administration  of  estates,  de- 
clared in  their  report  and  notes,*  that  their  principal  object  was  •  to 
adapt  the  written  law  to  the  actual  existing  law,  and  where  that  was 
settled,  to  express  it  in  intelligible  language,  and  to  incorporate  provis- 
ions which  should  terminate  the  uncertainty  that  now  prevails  over  a 
large  part  of  the  subject."  Their  revision,  as  adopted,  formed  almost  a 
codifidation  of  the  then  existing  law  and  practice  of  surrogates'  courts. 

The  distinction  between  the  procedure  in  cases  of  wills  of  real  prop- 
erty and  that  in  the  case  of  wills  of  personal  property  was,  unfortunately, 
substantially  preserved,  and  numerous  deficiencies  were  soon  found  in 
the  working  of  the  system.  In  the  year  1837,  the  legislature  adopted 
the  very  important  statute  entitled  "  An  act  concerning  the  proof  of 
wills,  executors  and  administrators,  guardians  and  wards,  and  surrogates' 
courts,''  commonly  known  by  practitioners  in  these  courts  as  the  act  of 
1837 ;  and  the  extent  of  the  changes  which  it  made  in  the  system  pre- 
scribed by  the  Eevised  Statutes  is  indicated  by  the  fact  that  its  77  sec- 
tions amend  or  repeal  39  sections  of  the  Eevised  Statutes.  The  next 
statute  of  general  importance  which  should  be  noticed,  is  the  judiciary 
act  of  1847,  by  which  the  judicial  system  of  the  state  was  reorganized, 
in  consequence  of  constitutional  changes  made  by  the  Constitution  of 
1846 ;  and  we  should  also  mention,  from  the  great  importance  of  the 
act,  althoifgh  it  applies  only  in  the  city  and  county  of  New  York,  the 

*  Bevisors'  Notes,  6  Mm.  Stat.  622. 
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Statute  of  1870,  chap.  359,  which  considerably  extended  the  powers  and 
jurisdiction  of  the  surrogate's  court  of  that  county. 

In  almost  every  year,  since  the  adoption  of  the  Eevised  Statutes, 
other  special  changes  of  greater  or  less  importance  have  been  mad^  by 
the  legislature,  but  these  changes  have  been  made  to  remedy  some  sup- 
posed special  defects,  and  without  any  reference  to  the  system  as  a  whole, 
so  that  there  is  a  present  necessity  for  codification  quite  as  much  as  in 
1830. 

The  reader  who  desires  to  pursue  the  subject  of  the  construction  and 
defect  of  these  several  statutes  critically,  and  to  draw  inferences  from 
their  merits  and  their  inconveniences,  should  not  fail  to  turn  to  the  two 
proposed  revisions  of  these  statutes,  which  have  been  made  at  different 
periods  under  the  authority  of  the  legislature.  The  first  is  a  proposed 
statute  relating  to  the  estates  of  deceased  persons,  which  was  prepared 
by  the  commissioners  of  the  Code,  and  which  had  the  especial  attention  of 
the  late  Surrogate  Bradford.  This  statute  was  intended  to  be  inserted 
in  the  proposed  code  of  civil  procedure,  and  was  submitted  to  the  legis- 
lature for  that  purpose,  in  the  form  of  an  appendix  (D)  to  the  draft  of  a 
civil  code  for  the  state  of  New  Yorlt ,  prepared  by  Messrs.  Field,  Notes, 
and  Bradford,  the  commissioners  of  the  Codes,  and  published  in  1863. 
The  proposed  civil  code,  as  revised,  was  republished  in  1865,  without  the 
appendices. 

In  1870,  the  legislature  authorized  a  new  commission  to  revise  the 
statutes,  and  the  commissioners,  Messrs.  Throop,  Stbbbins,  and  Werner, 
have  presented,  in  chapters  15  and  18  of  Part  3,  and  chapter  4  of  Part  2, 
of  their  Draft  of  Revision,  a  complete  and  harmonious  system  of  pro- 
cedure in  surrogates'  courts,  and  the  rules  relating  to  the  subjects  of  their 
cognizance. 

All  that  is  of  general  interest,  in  these  and  other  similar  sources,  has 
been  embodied  in  the  present  volume ;  but  any  one  desirous  of  pursuing 
such  inquiries  farther,  will  find  the  rules  proposed  by  the  commissioners, 
and  the  ample  notes  in  which  they  have  explained  both  the  existing  law 
and  the  changes  which  they  have  recommended,  usefiil  as  sometimes  ' 
affording  an  explanation  of  a  doubtful  question,  and  as  throwing  impor- 
tant light  on  questions  of  construction. 
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CHAPTER    I. 

CONSTITUTIOlf  AND  ORGANIZATION  OF  SURROGATES'  COURTS. 

Designation  of  the  court.'] — The  courts  which,  in  the  United 
States,  have  jurisdiction  of  the  administration  of  the  estates  of 
decedents,  and  of  cognate  subjects,  are  variously  designated  as  Sur- 
rogates' Courts,  Courts  of  Probate,  Orphans'  Courts,  or  the  Court 
of  the  Ordinary. 

"The  ordinary"  was  the  technical  term  adopted  by  the 
English  law  to  designate  the  bishop  of  a  diocese,  when  sitting  as 
an  ecclesiastical  tribunal  in  the  administration  of  the  ordinary 
temporal  jurisdiction  of  his  see.  And  his  subordinate,  or  deputy, 
was  called  a  surrogate,  to  indicate  that  he  exercised  a  delegated 
power.  In  the  state  of  New  York,  the  courts  which,  after  some 
intermediate  changes,  have  succeeded  to  the  characteristic  juris- 
diction of  the  ordinary,  respecting  probate  and  administration, 
are  still  termed  surrogates'  courts  {Code  of  Pro.  §  9). 

Election  of  sv/rrogate.'\ — The  surrogate  is  a  county  officer, 
elected  by  the  people,  and  (under  L.  1871,  c.  859,  §  5),  holding 
office  si^  years.  The  constitution  of  1846,  which  remodeled  the 
whole  judicial  organization  of  the  state,  superseded  the  county 
courts  of  common  pleas  and  the  surrogates'  courts,  which  there- 
tofore existed,  and  provided  for  th,e  election  of  a  county  judge  in 
each  county,  except  that  of  New  York,  and  made  it  his  duty  to 
hold  the  county  court,  and  also  to  perform  the  duties  of  the  office 
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of  surrogate  {Const,  of  1846,  art.  6,  §14:).  Power  was  reserved, 
however,  to  each  county  having  over  40,000  population  to  deter- 
mine, from  time  to  time,  whether  thej  would  not  have  a  separate 
officer  to  perform  the  duties  of  surrogate  (Z.  184Y,  c.  276, 
§  8 ;  2  Z.  1871,  c.  859,  §§  2,  3) ;  and  where  such  an  officer 
was  elected,  he  took  the  official  designation  of  "  surrogate "  {Ih. 
§§  14  and  7  respectively) ;  and  the  county  judge  "was  relieved 
from  service  in  the  surrogate's  court,  except  when  called  on  in  an 
exigency,  as  hereafter  stated.  The  growth  of  judicial  business 
has  been  such,  that  in  about  half  the  counties  of  the  state  this 
course  has  been  adopted,  and  a  distinct  office  of  surrogate  created. 
In  the  other  Counties,  where  the  county  j  udge  still  holds  the  sur- 
rogate's court,  he  is  designated,  when  acting  in  that  capacity,  as 
"  the  surrogate."  The  constitution  of  1846  also  provided  that  the 
legislature  might,  on  application  of  the  board  of  supervisors  of  any 
county,  provide  for  the  election  of  local  officers,  not  exceeding  two 
in  any  county,  to  exercise  the  duties  of  surrogate  or  of  county  judge 
respectively. 

In  new  county.} — In  case  of  the  erection  of  a  new  county,  the 
surrogate  of  such  county  may  take  the  proof  of  wiUs,  and  grant 
letters,  in  cases  where  the  decedent,  at  the  time  of  his  death,  resided 
within  the  territory  embraced  within  such  county  j  and  if  a  will 
has  been  proved  or  letters  granted  by  any  surrogate,  before  the 
erection  of  such  county,  but  no  final  settlement  of  accounts  has  been 
had,,  the  surrogate  of  the  new  county  has  exclusive  jurisdiction  of 
all  questions  thereafter  arising  upon  t|;ie  will  or  estate,  including  aU 
proceedings  in  the  final  settlement  (Z.  1843,  c.  lYT,  §  4,  as  amended 
by  L..  1870,  c.  20,  §  1).  In  the  latter  case,  the  surrogaie  of  the 
county  in  which  the  will  was  proved  or  the  letters  granted,  is  re- 
quired, on  the  demand  of  any  party  interested,  to  furnish  properly 
certified  copies  of  all  papers,  records,  and  proceedings,  on  file  or  of 
record  in  his  office ;  and  such  copies,  on  being  filed  in  the  surro- 
gate's office  in  the  new  county,  have  the  same  validity  and  efEect, 
in  all  subsequent  proceedings,  as  the  origmals  (Z.  1870,  c.  20,  §  2). 

Official  title.] — In  those  counties  in  which  the  county  judge  is 
also  surrogate,  he  is  designated  simply  as  surrogate,  without  any 
addition  referring  to  his  office  as  county  judge ;  and  in  those  coim- 
ties  where  the  surrogate  is  a  distinct  officer,  the  county  judge  or 
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other  officer,  wlien  acting  as-  surrogate,  is  designated  by  his  official 
title,  with  the  addition  of  the  words,  "  and  acting  surrogate "  (Z. 
1853,  c.  648,  §  1).  Where  there  are  separate  officers  elected  to  per- 
form the  duties  of  the  office  of  surrogate,  they  are  denominated 
surrogates  of  their  respective  counties  (2  L.  1871,  c.  859,  §  T). 

A  local  officer. ^ — The  surrogate  is  a  local  officer,  and  is  confined, 
in  the  execution  of  his  duties,  to  the  district  or  coimty  for  which 
he  is  elected  (1  R.  S.  101,  §  9),  although,  as  hereafter  shown,  his 
process  may  run  throughout  the  state.  When  he  is  also  county 
judge  he  must  reside  in  the  county  for  which  he  is  elected  {Id.  §  8). 

Personal  disqualifications.'} — The  forty-eighth  section  of  2  H. 
8.  19,  declares  that  no  surrogate  can  admit  to  probate  a  will,  or 
gi'ant  letters  testamentary  or  of  administration  in  any  case,  or  upon 
any  estate,  where  he  is  interested  as  next  of  kin  to  the  deceased,  or 
as  a  legatee  or  devisee  under  such  will,  or  is  named  as  executor  or 
trustee  in  such  wiU,  or  is  a  witness  *  thereto  (2  H.  S.  79,  §  48,  as 
am'd  by  Z.  1830,  c.  320,  §  19).  The  second  section  of  2  H.  S. 
275,  also  declares  every  judge  incompetent  to  sit  in  any  cause  to 
which  he  is  a  party,  or  in  which  he  is  interested,  or  in  which  he 
would  be  excluded  from  being  a  juror,  by  reason  of  consanguinity 
or  affinity  to  either  of  the  parties.f  An  objection  to  the  surro- 
gate's acting  in  the  cause,  founded  on  a  ground  specified  in  the 
above  mentioned  second  section  of  2  li.  S.  275,  and  in  a  case  not 
covered  by  the  above  mentioned  forty-eighth  section  of  2  JR.  8.  79, 
cannot  avail,  however,  unless  taken  on  behalf  of  the  parties  inter- 
ested at  the  first  hearing  or  proceedings  before  him  (Z.  1844,  c. 
300,  §  6).  By  a  subsequent  statute,  applicable  to  all  judges,  he  is 
disqualified  to  decide  any  cause  in  which  he  has  been  counsel,  at- 
torney or  solicitor,  or  in  the  subject-matter  of  which  he  is  interested 
(Z.  1847,  c.  280,  §  81).  He  is  also,  like  other  judges,  disqualified 
in  causes  brought  or  defended  in  his  court  by  any  person  acting  as 
attorney  or  counsellor  with  whom  he  is  interested  or  connected  as 
a  partner  in  any  other  court  ^(Z.  1841,  c.  272).    See  page  9,  post. 

*  As  to  whether  this  exclusion  applies  where  he  is  a  suhscribing  witness,  but  not 
necessarily  examined,  see  Oornwell  v.Wooley  {lAbb.  Ct.  App.  Dee.  441 ;  L.  1884,  u. 
308,  §  1). 

f  That  is,  to  the  ninth  degree. 
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Special  surrogates.'] — In  certain  counties  provision  has  been 
been  made  pursuant  to  sections  15  and  16  of  art.  6  of  the  consti- 
tution (Jud.  amd.  of  1869),  for  the  election  of  local  officers  to  dis- 
charge the  duties  of  surrogate  or  county  judge,  or  both,  in  case  of 
their  disqualification.  These  local  officers  are  denominated  special 
surrogates  or  special  county  judge,  &c.  (Z.  1851,  c.  108,  §  1),  but 
when  acting  as  surrogate  may  be  denominated  as  surrogate  simply 
(2  L.  1871,  c.  859,  §  7).  Whenever  a  surrogate  is  incapacitated 
from  acting,  and  there  is  no  special  suiTogate,  the  county  judge 
may  act  as  such,  and  in  the  city  and  county  of  I^ew  Tork,  the 
First  Judge  of  the  court  of  common  pleas  {Munro's  Estate,  15 
Abh.  Pr.  363).  If  he  is  incapacitated,  and  the  same  causes  which 
disqualify  the  surrogate  equally  disqualify  the  county  judge  (2  R. 
S.  80,  §  54,  as  am'd  by  L.  1830,  c.  320,  §  21),  then  the  district 
attorney,  may  act  as  surrogate  (Z.  1871,  c.  859,  §  8 ;  see  also,  L. 
1834,  c.  308,  §  1).  When  there  is  no  person  thus  capable  of  act- 
ing, the  supreme  court  may  issue  a  commission  empowering  a 
suitable  person  to  act  as  surrogate  in  the  case  (2  B.  S.  80,  §  54,  as 
am'd  by  Z.  1880,  c.  320,  §  21). 

Surrogate's  hand.'] — ^Within  twenty  days  after  notice  of  his 
appointment  or  election,  the  surrogate  must  execute  to  the  people 
of  the  state,  a  bond  for  the  application  and  payment  of  aU  moneys 
and  effects  that  may  come  into  his  hands  as  surrogate. 

In  the  city  and  county  of  New  York,  the  amount  required  is 
$50,000;  in  Kings  county,  $25,000,  and  in  other  counties,  $10,000. 
The  bond  must  be  joint  and  several,  with  at  least  two  resident  free- 
holders as  sureties.  It  must  be  acknowledged  by  all  the  persons 
executing  it,  and  the  sureties  must  justify,  in  the  aggregate,  in 
double  the  penalty  of  the  bond.  The  county  clerk  is  made  the 
judge  of  the  sufficiency  of  the  sureties,  and  being  satisfied  of  that 
fact,  he  must  indorse  his  approval  on  the  bond  and  file  it  in  his 
office,  and  also  record  it  in  the  records  of  deeds.  And  such  record 
or  a  certified  copy  thereof,  is  made  original  evidence  of  the  con- 
tents of  the  bond  in  any  action  against' the  surrogate  or  his  sureties 
(1  E.  S.  382,  §§  77,  78,  as  am'd  by  Z.  1871,  c.  239,  §  1).  In  the 
same  manner,  every  county  judge  or  other  officer,  authorized  to  act 
as  surrogate,  must,  before  entering  upon  the  discharge  of  his 
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duties  as  sucli,  execute  the  bond  required  of  surrogates  (Z.  1868, 
c.  213,  §  1).        . 

Remedy  on  hond.'] — Any  party  aggrieved  by  the  default  or 
misconduct  of  the  surrogate  in  his  office,  may,  upon  leave  granted, 
prosecute  the  bond  in  the  name  of  the  people  of  the  state,  in  the 
supreme  court  only,  in  the  same  manner  and  subject  to  the  same 
regulations,  as  apply  to  suits  on  the  official  bonds  of  sheriffs  (2  R. 
S.  4Y9,  §§  19,  20). 

Salary  of  surrogate.] — The  surrogate  is  paid  a  salary,  the 
amount  of  which  is  provided  for  at  present  by  special  statutes  (Z. 
1872,  c.  767,  am'd  by  Z.  1873,  c.  515).  Formerly  the  amount  vras 
fixed  by  the  board  of  supervisors  of  the  county  (Z.  1847,  c.  277, 
§§  4,  5 ;  2  Z.  1871,  c.  859,  §  4).  "When  the  district  attorney  acts  as 
surrogate,  he  is  entitled  to  the  same  compensation,  ^o  rata,  as  that 
officer  (2  Z.  1871,  c.  859,  §  8). 

Time  and  place  of  holding  court.] — The  surrogate's  court  is 
always  constructively  open,  even  although  the  surrogate  is  not 
there,  and  the  absence  of  the  surrogate  or  of  the  parties,  on  an  ad- 
journed day,  does  not  abate  the  proceedings,  or  put  the  case  out  of 
court  {Oilman  v.  Oilman,  5  iT.  T.  Surr.  (1  Bedf.)  354 ;  affirmed, 
lb.  364;  s.  c.  38  £ari.  364).  On  Monday  of  each  week,  every 
surrogate  is  required  to  attend  at  his  office  to  execute  his  duties  (2 
i?.  S.  221,  §  2).  In  counties  in  which  the  county  judge  is  also 
surrogate,  the  surrogate's  court  is  held  at  the  times  and  places  of 
holding  the  county  courts  (Z.  1847,  c.  280,  §§  32,  33).  The  board 
of  supervisors  of  each  county  is  required  to  provide  rooms,  fuel, 
lights  and  stationery  for  the  court,  or  in  case  of  its  neglect  to  do 
so,  the  court  may  direct  the  sherifi  to  provide  them,  and  the  ex- 
pense incurred  is  made  a  county  charge  (Z.  1867,  c.  782,  §  10). 

Records  of  ofjice.] — Every  surrogate  is  required  to  file  and  pre- 
serve all  affidavits,  petitions,  reports,  accounts  and  vouchers,  and 
all  other  papers  belonging  to  his  court.  All  such  papers  and  the 
books  kept  by  him  belong  to  his  office,  and  must  be  delivered  to 
his  successor  (2  R.  8.  223,  §  8 ;   2  Id.  102,  §  13 ;  and  see  Z.  1837, 
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c.  465,  §  2;  Z.  1869,  c.  855,  §  T).  The  same  rule  applies  to  the 
county  judge  {L.  183Y,  c.  466,  §§  1,  2),  and  to  other  officers  acting 
as  surrogate*  The  surrogate  is  also  required  to  keep  the  follow- 
ing books : 

"  1.  A  hook  in  which  shall  be  fuUy  and  distinctly  recorded  all 
wUls,  testaments  and  codicils  proved  before  him,  and  the  proof 
thereof;  and  in  which  he  may  also  record  any  will  relatiag  to  real 
estate  situated  within  his  county,  which  shall  have  been  duly  proved 
before,  and  recorded  by,  any  other  surrogate ;  upon  the  production 
of  an  exemplified  copy  of  such  record : 

"  2.  A  book  in  which  shall  be  recorded  in  like  manner,  all  let- 
ters testamentary,  and  of  general  and  special  administration : 

3.  [By  the  Revised  Statutes,  he  was  required  to  keep  a  book 
in  which  he  should  enter  all  accounts  of  executors  and  administra- 
tors settled  before  him ;  but,  by  L.  183Y,  c.  460,  §  2,  this  provis- 
ion was  repealed,  and  he  was  required  to  file  such  accounts,  and 
record  with  his  decree  in  each  case,  a  summary  statement  of  them^ 
as  they  were  finally  settled  and  allowed  by  him,  such  statement  to 
be  referred  to  and  taken  as  part  of  the  final  decree :] 

"  4.  A  book  in  which  shall  be  entered  aU  minutes  of  other  pro- 
ceedings, by  or  before  him,  in  relation  to  the  estates  of  deceased 
persons,  with  all  orders  and  decrees  made  by  him,  and  minutes  of 
all  citations,  subpoenas,  attachments  and  other  process  issued  by 
him,  in  relation  to  such  estates ;  and  the  testimony  taken  by  him, 
in  relation  to  the  granting  or  revocation  of  letters  testamentary,  or 
of  administration : 

"  5.  A  book  in  which  shall  be  recorded  the  appointment  of 
guardians  for  infants,  the  revocation  of  any  such  appointment,  and 
the  accounts  rendered  by  such  guardians,  at  full  length : 

"  6.  A  book  in  which  shall  be  entered  aU  proceedings  in  rela- 
tion to  the  admeasurement  of  dower,  and  all  orders,  reports  and 
decrees  thereupon : 

"  To  each  of  the  said  books  there  shall  be  attached  an  index 


*  Upon  payment  or  tender  of  the  fees  therefor,  every  surrogate  is  required  to 
search  the  files  ^nd  records  of  his  office,  and  famish  certified  transcripts  thereof, 
and  certify  to  the  correctness  of  his  search,  and  his  failure  to  do  so  is  made  a  misde- 
meanor (i.  1847,  c.  4*70,  §40). 
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of  the  subjects  therein,  with  a  reference  to  the  pages  where  such 
subjects  may  be  found ;  which,  together  with  such  books,  shall  at 
all  proper  times  be  open  to  the  inspection  of  any  person  paying 
the  fees  allowed  by  law  for  such  examination "  (2  B.  8.  222,  §  7).* 
He  is  also  required  to  keep,  as  part  of  his  oifice  records,  a 
book  of  fees,  in  which  he  must  enter  at  length,  and  by  items, 
the  fees  charged  and  received  by  him  on  all  proceedings  had  be- 
fore him  under  the  name  of  each  intestate  or  testator  {L.  1837,  c. 
460,  §  3).  The  general  charge  of  the  books  and  records  of  the 
office  is,  by  the  statute,  given  to  the  board  of  supervisors  of  each 
county,  who  may  authorize  the  surrogate  to  caiise  certified  copies 
to  be  made  for  the  public  use,  and  they  are  required  to  do  so, 
whenever  by  reason  of  age  or  exposure,  or  any  casualty,  the  same 
shall  be  necessary  for  the  public  service ;  and  provision  is  made  for 
the  determination  as  to  the  necessity  for  such  copying  and  the 
payment  for  the  same  (Z.  1869,  c.  855,  §  7).t  Where  a  will  of  real 
estate  has  been  proved  in  the  supreme  court  or  a  surrogate's 
court,  exemplified  copies  of  the  same,  together  with  all  the  notices, 
citations  and  proofs  relating  thereto,  may  (on  payment  of  fees)  be 
recorded  in  the  book  of  wiUs  of  real  estate,  kept  by  the  surrogate 
of  any  county  in  which  any  lands  of  the  testator  are  situated  (Z. 
1837,  c.  460,  §  68). 

Clerics  and  their  powers.] — Every  surrogate -may,  by  the  author- 
ity of  the  supervisors,  employ  the  necessary  clerks,  at  salaries  to 
be  fixed  by  the  board  (Z.  1869,  c.  246,  §  2  ;  Z.  1870,  c.  467,  §  4-; 
c.  359,  §  14).  And,  by  the  like  authority,  he  may  authorize  a 
elerk  to  receive,  for  his  own  use,  the  legal  fees  for  making  copies 
of  records  and  papers  {Id.)  The  surrogate  may  also,  by  order 
filed  and  recorded  in  his  office,  designate  a  clerk  to  certify,  under 
the  oflacial  seal,  copies  of  all  orders,  decrees,  minutes,  and  proceed- 
ings required  to  be  recorded  with  him;  and  to  sign,  as  clerk  of 
his  court, -all  citations  and  other  writs  and  process,  and  to  admin- 
ister oaths,  and  certify  the  same  for  use  in  his  court;   and  the 


*  As  to  the  books  to  be  kept  by  the  surrogate  of  Queens  county,  see  L.  1848,  c 
168,  §  1. 

f  This  act  is  not  applicable  to  the  counties  of  New  York  and  Kings. 
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clerk's  certificate,  under  the  seal  *  of  tlie  surrogate's  court,  enti- 
tles any  paper  so  certified  to  be  received  in  evidence  (Z.  1863, 
c.  362,  §  9).  The  clerk  to  any  surrogate  or  surrogate's  court  may 
also  take  and  certify  affidavits,  oaths,  and  acknowledgments  to  any 
petition,  bond,  inventory,  or  other  paper  or  instrument  authorized 
or  required  to  be  used,  made,  or  filed  in  any  matter,  case,  or 
proceeding  in  any  surrogate's  court,  or  before  any  surrogate,  of 
or  to  which  he  is  clerk.  He  may  administer  oaths  and  affirma- 
tions in  all  matters,  cases,  and  proceedings  pending  or  insti- 
tuted before  such  surrogate  or  surrogate's  court;  and  in  the 
absence  of  the  surrogate,  or  in  case  of  his  sickness  or  inability  to 
perform  his  duties,  he  may  adjourn  any  matter,  case,  hearing,  or 
proceeding  pending  before  such  surrogate,  or  before  or  in  the 
surrogate's  court,  to  some  convenient  time,  but  he  cannot  ad- 
journ it  more  than  thirty  days  at  one  time  (Z.  1874,  p.  602,  c. 
456,  §  1). 

Stenographer.] — The  surrogate  may  also  employ  a  sworn 
stenographer  to  take  notes  of  all  proceedings  in  which  oral  proofs 
are  given.  These  notes,  after  being  transcribed  and  signed  by  the 
witnesses,  &c.,  are  to  be  filed  in  the  surrogate's  office.  By  consent 
of  the  parties  and  the  surrogate,  however,  the  signing  of  the 
record  of  proof  by  the  witnesses,  &c.,  may  be  waived,  and  in  such 
case,  the  record,  after  being  authenticated  by  the  certificate  of  the 
stenographer  or  of  the  surrogate,  is  to  be  deemed  to  be  the  record 
of  the  proofs  or  proceedings  so  taken  (Z.  18T1,  c.  8Y4,  §  l).t 

Fees.] — Surrogates  are  not  allowed  to  receive  any  fee  or  com- 
pensation for  the  performance  of  any  official  service,  except  for 
making  and  certifying  copies  of  records  and  papers,  for  doing  which 
fees  are  fixed  by  Z.  1844,  c.  300,  §  2  (Z.  1867,  c.  782,  §  16,  as 


*  The  surrogate's  court  has  a  seal.  A  description  of  the  seal  ia  required  to 
he  deposited  with  the  secretary  of  state,  and  provision  is  made  by  statute  for 
providing  a  new  seal  when  the  old  one  ia  unfit  for  use  (2  R.  S.  221,  §§  S,  4,  5; 
L.  1847,  c.  280,  §  72).  Whenever  the  county  judge  acts  as  surrogate,  by  reason 
of  a  vacancy  in  the  office  of  surrogate,  he  uses  the  surrogate's  seal  (£.  18S7 
c.  465,  §  1). 

f  The  act  is  declared  not  to  apply  where  stenographers  were  then  employed 
under  any  provisions  theretofore  made  {lb.  §  2  ;  see  Code  of  Pro.  %  256,  and  i.  1871 
c.  271,|§1,  2). 


ORGANIZATION  OF  SURROWATES'   COURTS. 


Disability  to  Practice  aa  Attorney. 


amended  by  L.  1869,  c.  246,  §  1,  and  L.  1870,  c.  359,  §  14),*  and 
these  he  must  accomit  for. 

Disability  to  practice  as  attorney. \ — Being  a  judicial  officer, 
the  surrogate  cannot  act  as  attorney,  counsellor,  or  solicitor  in 
his  court,  nor  in  any  cause  originating  therein.  Neither  can  any 
one  connected  in  law  business  with  him  act  as  attorney,  &c.,  in 
any  cause  or  proceeding  before  him,  or  originating  before  him  (Z. 
1847,  c.  470,  §  51 ;  see  L.  1844,  c.  300,  §  4).  The  statute  also 
forbids  him  being  counsel,  solicitor,  or  attorney,  for  or  against 
any  executor,  administrator,  guardian,  or  minor,  in  any  civil  action, 
over  whom  or  whose  accounts  he  could  have  any  jurisdiction  by 
law  (2^.^^.  223,  §13). 

*  As  to  his  official  fees  before  the  passage  of  the  act  of  IBS'?  (April  25th,  1867), 
and  his  accountability  therefor  to  the  county  treasurer,  see  L.  1847,  o.  277,  §§  8,  9, 
11,  as  am'd  by  L.  1849,  c.  96,  §  1 ;  and  see  L.  1843,  c.  206,  §  1. 


CHAPTER  II. 

JURISDICTION  AND  POWERS   OF   SURROGATES'  COURTS. 

Art.  1. — General  statutory  jurisdiction. 
2. — Limitation  of  general  powers. 
3. — Incidental  jurisdiction  and  powers. 
4. — Concurrent  and  exclusiTe  jurisdiction. 
5. — ^Deposit  and  custody  of  wills. 


AETICLE    FIRST. 

GENERAL    STATUTORY  JURISDICTION. 

Limitation  of  jurisdicbion.] — The  Revised  Statutes  as  originally 
adopted,  and  taking  effect  in  1830,  after  conferring  specified  powers 
upon  tHe  surrogates,  declared  (2  H.  S.  221,  §  1,  last  clause)  that  the 
powers  thus  conferred  should  he  exercised  ia  the  cases  and  in  the 
manner  prescribed  by  the  statutes  of  this  state,  and  in  no  other ; 
adding,  "  and  no  surrogate  shall,  under  pretext  of  incidental  power 
or  constructive  authority,  exercise  any  jurisdiction  whatever,  not 
expressly  given  by  some  statute  of  this  state."  This  restriction 
gave  rise  to  much  difficulty,  and  seriously  embarrassed  the  due  ex- 
ercise of  the  functions  of  these  courts,  and  was  consequently  re- 
pealed in  1837  (Z.  183Y,  c.  460,  §  Yl ;  Pew  v.  Hastings,  1  Barb. 
Ch.  454).  The  effect  of  this  repeal  of  the  restrictive  clause  was,  of 
course,  to  restore  to  these  courts  stibstantially  the  same  powers 
which  they  possessed  before  the  enactment  of  the  Eevised  Statutes, 
except  so  far  as  they  had  been  meanwhile  specifically  restricted  by 
statute,  and  thus  to  restore  to  them  such  powers  as  were  incidental 
and  necessary  to  a  proper  discharge  of  the  functions  of  the  court 
{Sipperly  v.  Baucus,  24  N..  T.  46;  BricJ^a  Estate,  15  All.  Pr. 
12;  DolTte  v.  MoGlaran,^!  Ba/rb.  491;  Campbell  v.  Thatcher', 
54  Id.  382 ;  Pew  v.  Hastings,  supra).  This  principle  has  been 
asserted,  not  only  with  respect  to  incidental  powers,  such  as  inhere 
by  reason  of  necessity  in  the  exercise  of  the  judicial  function,  but 
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also  with  respect  of-  matters  of  jurisdiction,  to  supply  a  casus  omissus 
in  those  provisions  of  the  statute  which  attempt  to  enumerate  or 
define  in  detail  the  general  jurisdiction  over  estates.  Thus,  the 
provisions  of  2  R.  S.  73,  §  23,  declaring  that  the  surrogate  of  each 
county  shall  have  sole  exclusive  power  within  his  county  to  grant 
administration  in  specified  cases,  is  not  to  be  regarded  as  covering 
all  the  cases  in  which  he  may  grant  administration ;  and  in  a  case 
within  the  general  principle  of  jurisdiction,  he  should  not  decline 
to  exercise  that  jurisdiction  because  the  mode  is  not  prescribed  by 
the  statute  {Kohler  v.  Knajpp,  1  Bradf.  241 ;  and  see  Campbell  v. 
Logan,  2  Id.  90).  In  all  the  cases  enumerated  by  the  statutes,  the 
surrogate  must  exercise  his  powers  ia  the  cases  and  in  the  manner 
prescribed ;  and  so  far  as  the  statutes  go,  therefore,  they  regulate 
imperatively  the  exercise  of  the  jurisdiction  in  the  particular  classes 
of  cases  specified  (2  B.  S.  220,  §  1).  They  are  courts  of  peculiar 
and  special  jurisdiction,  and  can  only  exercise  the  jurisdiction  and 
powers  which,  by  a  favorable  construction  of  the  statute,  are  found 
to  have  been  conferred  upon  them  {Cleveland  v.  Whiton,  31  Barb. 
644 ;  Sibley  v.  Waffle,  16  W.  Y.  180 ;  and  see  Seamian  v.  Buryea, 
11 N.  T.  324;  Willoox  v.  Smith,  26  Barb.  316 ;  Magee  v.  Vedder, 
6  Barb.  352 ;  Wilson  v.  Baptist,  c&e.,  Society,  10  Id.  308).  If,  how-, 
ever,  the  authority  may  be  fairly  and  reasonably  inferred  from 
the  general  language  of  the  statute,  or  if  it  be  necessary  to  accom- 
plish its  objects,  and  to*  the  just  and  useful  exercise  of  the  powers 
which  are  expressly  given,  it  may  be  taken  as  .granted  {Seaman  v. 
Buryea,  10  Barb.  253,  per  Beown,  J.) 

Where  after  the  due  application  of  these  principles  it  is  still  clear 
that  the  court,  in  a  matter  regulated  by  the  statute,  has  departed 
therefrom,  and -assumed  to  exercise  powers  for  which  it  has  no 
authority,'  or  to  exercise  them  in  a  manner  different  from  that  pre- 
scribed by  the  statute,  its  acts,  like  similar  acts  of  other  courts  of 
special  and  limited  statutory  jurisdiction,  are  void  {People  v.  Cor- 
lies,  1  Sandf.  228;  People  v.  Barnes,  12  Wend.  492;  Corwiny. 
Merritt,  3  Barb.  341 ;  Paff  v.  Kinney,  1  Bradf.  1 ;  Sheldon  v. 
Wright,  5  W.  T.  494,  affi'g  7  Barb.  39).  It  will  be  seeuj  however, 
hereafter,  that  in  the  class  of  cases  in  which  this  principle  has  been 
found  most  important  and  has  been  most  frequently  invoked,  viz., 
that  of  sales  of  real  property  by  the  surrogate's  order,  for  the  pay- 
ment of  debts,  the  principle  is  now  no  longer  appHcable,  by  reason 
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of  the  statute  (Z.  1860,  c.  82,  §  1 ;  1  L.  1869,  c.  260 ;  1  Z.  1873, 
a  211)  making  such  sales  valid  as  if  made  by  a  court  of  original 
and  general  jurisdiction. 

Subjects  withwi  the  jurisdiction.] — ^The  powers  and  jurisdic- 
tion of  the  surrogate's  court,  which  are  .particularly  defined  by  the 
Eevised  Statutes,  have  been  enlarged  and  extended  froin  time  to 
time  by  subsequent  legislation,  the  disposition  being  apparent  to 
amplify  rather  than  confine  the  limits.  This  disposition,  shown  in 
the  general  statutes  before  referred  to,  has  been  especially  noticea- 
ble in  the  case  of  the  court  of  the  surrogate  of  the  county  of  New 
York,  recent  legislation  having  given  to  that  court  certain  special 
powers  of  considerable  importance,  convenient  to  the  due  admin- 
istration of  estates,  which  will  be  pointed  out  in  connection  with 
the  subjects  which  they  concern. 

Before  proceeding  to  consider  the  precise  limits  of  the  juris- 
diction and  the  mode  of  procedure  of  these  courts  in  each  class  of 
cases,  it  will  be  convenient  to  enumerate  them  generally.  Thus, 
surrogates'  courts  have  power; 

1.  To  take  the  proof  of  wills  of  real  and  personal  property  in 
the  cases  prescribed  by  law ;  to  admit  wills  to  probate  (2  B.  S.  220 ; 
2  Id.  58,  §  14 ;  61,  §  28),  and  to  revoke  the  probate  of  wills  of  per- 
sonal estate  (2  R.  S.  61,  §  31) ;  and  to  admit  foreign  wills  to  record 
{2Ii.  S.  67,  §  68a;  Z.  1872,  c.  680,  amendjng  Z.  1864,  c.  311). 

2.  To  grant  letters  testamentary  and  letters  of  administration 
(2  B.  S.  220,  §  1,  subd.  2),  and  to  revoke  the  same  in  the  cases 
prescribed  by  law  (Z.  1837,  c.  460,  §  34 ;  2  H.  S.  78,  §  46 ;  2  H. 
S.  72,  §  18)_. 

3.  To  direct  and  control  the  conduct,  within  certain  limits,  and 
settle  the  accounts  of  executors  and  adniiaistrators'('2  B.  S.  220,  § 
1,  subd.  3 ;  2  Id.  92). 

4.  To  enforce  the  payment  of  debts  and  legacies  and  the  distri- 
bution of  estates  of  intestates  (2  H.  S.  220,  §  1,  subd.  4 ;  2  Id.  87). 

5.  To  order  the  sale  and  disposition  of  the  real  estates  of  de- 
ceased persons,  or  the  real  estate  which  they  have  contracted  to  pur- 
chase (2  R.  S.  220,  §  1,  subd.  5;  2  Id.  100  ;  Z.  1837,  c.  460,  §  42). 

6.  To  administer  justice  ia  all  matters  relating  to  the  affairs  of 
deceased  persons  according  to  the  provisions  of  the  statutes  of  this 
state  (2  R.  S.  220,  §  1,  subd.  6). 

7.  To  appoint  guardians  for  minors  (and  for  lunatics  and  idiots. 
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in  certain  cases,  Z.  18T2,  c.  693,  §  2),  to  remove  them,  to  direct 
and  control  their  conduct  and  to  settle  their  accoimts  as  prescribed 
by  law,  and  to  require  them  to  give  security  (2  R.  8.  220,  §  1, 
subd,  T ;  'i  Id.  150 ;  L.  1871,  c.  482 ;  2  L.  1867,  c.  782,  §  1). 

8.  To  cause  the  admeasurement  of  dower  to  widows  (2  R.  S. 
220,  §  1,  subd.  8 ;  2  ^.  S.  488). 

9.  To  compel  testamentary  ti'ustees  to  give  security  and  to 
account  (1  Z.  1871,  c,  482 ;  2  Z.  1867,  c.  782,  §  1). 

10.  To  take  proof  of  heirship  or  inheritance  (Z.  1873,  c.  554, 
as  amended  by  Z.  1874,  c.  127). 

Void  or  voidable  decree.] — The  force  and  effect  of  a  surrogate's 
decree  are  determined  by  the  rules  which  govern  the  judgments  of 
all  courts  of  limited  jurisdiction.  It  may  be  attacked  either  directly 
or  collaterally  as  being  void  for  want  of  jurisdiction  over  the  sub- 
ject-matter. If  the  surrogate  did  not  have  jurisdiction  over  the 
subject-matter,  his  decree  is  not  merely  voidable — subject  only 
to  be  reversed  on  appeal  or  to  be  vacated  in  a  direct  proceeding  for 
that  purpose,  but  it  is  absolutely  void,  and  affords  no  protection  for 
acts  done  under  it.  If  the  surrogate  has  not  jurisdiction  of  the 
subject-matter,  it  cannot  be  conferred  on  him  by  the  assent  or  sub- 
mission of  the  parties  {Ddkin  v.  Remming,  6  Raige,  95 ;  Tucker 
V.  Tucker,  4  Ahh.  Vt.  App.  Rec.  428),  and  the  objection  of  want 
of  jurisdiction  may  be  taken  for  the  first  time  on  appeal  {Rudley 
V.  May  hew,  3  iV.  Y.  9).  If,  however,  the  court  has  jurisdiction 
of  the  subject-matter,  consentwiU  confer  jurisdiction  of  the  person 
{BumsteadY.  Read,  31  Rari.  661 ;  McCormick  v.  P.  O.  R.  R.  49 
If.  Y.  303) ;  and  such  consent  will  in  general  be  taken  to  be  given 
by  an  appearance  and  answering  to  the  merits  {McCormick  v.  C. 
P.  R.  R.  49  If.  Y.  303).  If  the  court  possesses  jurisdiction  over 
the  subject-matter,  and  has. acquired  jurisdiction  over  the  person, 
irregularities  in  the  proceedings  wiU  not  divest  the  surrogate  of  the 
jurisdiction  {Bloom  v.  Burdick,  1  Hill,  130 ;  Lawrence  v.  Par- 
sons, 27  Horn.  Pr.  26). 

Jurisdiction  not  presumed^ — ^Where  any  right  in  another 
court  is  based  on  a  surrogate's  decree,  all  the  facts  necessaiy  to  give 
the  surrogate  jurisdiction  must  be  alleged  and  proved.  The  exist- 
ence of  such  facts  however  need  not  (unless  the  statute  expressly 
requires  it),  appear  by  any  record  evidence  of  his   court;   but 
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may  be  proved  by  evidence  aliunde  {Van  Deusen  v.  Sweet, 
51  N.  Y.  378).  But  a  recital  in  the  proceedings  of  the  surrogate's 
court  of  the  jurisdictional  facts  is  prima  fade  evidence  of  the 
facts  so  recited  {Bolton  v.  Jachs,  6  Edbt.  203 ;  Barber  v.  Wmslow, 
12  Wend.  102 ;  Bard  v.  Skipman,  6  Barh.  625 ;  Potter  v.  Mer- 
chajits'  BanJc,  28  N.  Y.  653;  Belden  v.  Meeker,  4T  JSf.  Y.  307); 
or  if  proof  of  the  facts  was  made  before  the  surrogate  by  petition 
or  affidavit  (even  although  no  such  proof  was  required  by  law),  and 
the  affidavit,  &c.  is  made  a  part  of  the  records  of  the  surrogate's 
office,  on  which  the  decree  is  founded,  it  is  prima  facie  evidence  of 
the  jurisdictional  facts  contained  in  it  {Bolton  v.  Jacks,  supra). 

Decree  when  conclusive.] — ^Where  the  jurisdiction  depends 
upon  the  existence  of  certain  facts,  as  e.  g.,  the  domicil  of  the  de- 
ceased in  the  county,  or  the  existence  of  assets  therein,  and  this 
question  is  litigated  before  the  surrogate^  his  decision  thereon  is 
conclusive  when  brought  in  question  collaterally  {Slate  v.  Scott,  1 
Bailey  Law  li.  294 ;  Holcomb  v.  Phelps,  16  Conn.  127 ;  Brittain 
V.  Kinnard,  1  Brod.  c&  Bing.  432 ;  Dyakman  v.  Mayor,  <&c.  of 
New  Ywk,  5  ISf,  Y.  434;  Sheldon  v.  Wright,  5  N.  Y.  497; 
Bumstead  v.  Read,  31  Barb.  661 ;  Bolton  v.  Jacks,  6  Robt.  166) ; 
and  his  decision  his  equally  conclusive,  although  the  question  was  not 
litigated,  if  there  was  evidence  of  the  fact  adduced  before  him,  and 
the  proper  parties  appeared  in  the  proceedings  {Sheldon  v.  Wright, 
Bumstead  v.  Read,  Bolton  v.  Jacks,  supra  /  Morrell  v.  Dennison, 
8  Abb.  Pr.  401) ;  and  it  seems  that  his  decision  would  have  the 
same  effect,  although  the  parties  did  not  appear  in  the  proceedings, 
if  they  were  duly  sei^ved  with  process  for  their  appearance  {Erwin 
V.  Lowry,  7  How.  U.  S.  172 ;  Bumstead  v.  Read,  supra).  Juris- 
diction over  the  person  must  be  shown  in  the  same  manner  as 
jurisdiction  over  the  subject,  and  in  hke  manner  a  lack  of  it  renders 
the  decree  void.  Though  the  court  had  Jurisdiction  of  the  subject- 
matter,  its  decision  binds  only  those  who  were  properly  before  it, 
and  this  ground  of  objection  to  the  decree  may  be.taken  in  any 
proceeding  where  it  is  brought  in  question.  Thus,  in  case  admin- 
istration were  granted  on  the  estate  of  one  supposed  to  be  dead, 
but  in  reality  living,  the  adjudication  by  the  surrogate  would  be 
conclusive  as  to  all  strangers  and  aa  to  all  parties  in  interest  who 
were  before  the  court  upon  the  adjudication,  but  would  be  absolutely 
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void  as  to  tlie  supposed  deceased,  who  was  not  a  party  to  the  pro- 
ceedings. 

Recital  of  jurisdictional  facts.^ — In  the  consideration  of  the 
question  whether  the  records  of  the  proceedings  of  the  surrogate's 
court  must  show  affirmatively  on  their  face  the  jurisdictional 
facts,  a  distinction  must  be  taken  between  those  cases  in  which 
a  court  of  inferior  jurisdiction  is  authorized,  upon  certain  proof, 
as  by  affidavit,  &c.  being  made  to  it  of  certain  facts,  to  take 
jurisdiction,  and  of  those  cases  in  which  the  court  is  authorized 
to  act  on  the  existence  of  certain  facts.*  In  the  former  case, 
the  jurisdiction  vests  so  soon  as  the  affidavit  is  presented  to  the 
court,  whether  the  affidavit  is  true  or  not,  and  the  order  made 
thereon  is  valid  until  revoked.  The  only  way  in  which  it  can  be 
attacked  is  by  a  direct  proceeding  to  set  it  aside ;  and  therefore  in 
such  a  case  the  question  to  be  determined  in  deciding  whether  the 
court  had  jurisdiction  is,  not  whether  the  fact  actually  existed,  but 
whether  a  proper  affidavit  or  petition  alleging  such  fact  was  pre- 
sented. Thus,  the  provision  of  2  R.  S.d  ed.  26,  §  46,  subd.  6-^ 
giving  jurisdiction  where  the  decedent  was  an  inhabitant  of  another 
state,  and  died  there,  provided  "  any  real  estate  devised  by  the 
testator  is  situated  "  in  the  county — means  if  the  will  purports  on 
its  face  to  devise  real  estate  in  the  county ;  and  the  surrogate  need 
not  inquire  into  the  title  and  the  validity  of  the  devise  (  Yreeland 
V.  McClelland,  1  Bradf.  393).  This  petition,  &c.  being  a  record 
of  the  court,  in  such  a  case  the  record,  if  the  court  had  juris- 
diction, will  always  show  such  jurisdictional  fact  on  its  face. 

Proof*  of  jurisdictional  facts.] — In  the  other  case,  however, 
where  the  jurisdiction  depends  upon  the  actual  existence  of  the 
jurisdictional  facts,  these  facts  must  be  proved  whenever  the  decree 
is  called  ia  question.  As  stated  before,  however,  the  surrogate  has 
power  to  decide  as  to  the  existence  of  a  jurisdictional  fact,  and  his 
decision  thereon,  if  he  had  jurisdiction  of  the  person,  is  conclusive 
in  a  collateral'  matter.  The  only  case,  therefore,  in  which,  when 
his  decree  is  brought  in  question  collaterally,  proof  outside  the  rec- 
ord can  be  offered  to  show  want  of  jurisdiction,  by  reason  of  some 
jurisdictional  fact  not  appearing,  is  where  there  is  no  record  of  any 

*  A  case  of  the  former  kind  is  Miller  y.  Brinehoroff,  4  Den.  118.    A  case  of  the 
latter  kind  is  Bolton  y.  Jacks,  6  Boht.  166. 
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proof  of  such  fact  having  been  adduced  before  the  surrogate,  or 
where  the  evidence  is  offered  to  show  that  jurisdiction  over  the 
parties  was  not  acquired. 

Surrogate  of  Uew  YorTc  county.] — It  is  specially  provided  bj 
statute  that  the  objection  of  want  of  jurisdiction  can  be  taken  to  a 
decree  or  order  of  the  surrogate  of  the  county  of  New  York  only  by 
appeal  or  by  a  proceeding  before  him  to  set  it  aside  or  modify  it ; 
and  the  powers  of  courts  of  record  of  general  jurisdiction  to  set 
aside,  vacate  and  modify  their  orders,  is  conferred  upon  the  surro- 
gate of  that  county  (Z.  1870,  c.  359,  §  1).   , 

I^ot  a  court  of  record.'] — The  surrogate's  court  is  not  a  court  of 
record,  and  therefore,  although  a  decree  made  by  it  would  form  the 
basis  of  an  action  at  law,  yet  a  suit  on  it,  unless  brought  within  six 
years,  is  barred  by  the  statute  of  limitations  {Paff  v.  Kinney,  1 
Bradf.  1).  The  surrogate  has  not  the  power  of  a  judge  of  a  court  of 
record  over  attorneys  or  counsel  as  officers  of  his  court.  A  surrogate 
cannot,  therefore,  compel  an  attorney  or  counsel  for  a  guardian  to  ac- 
count for  moneys  in  his  hands  belonging  to  the  infant,  or  punish 
him  for  injury  to  the  estate  (Matter  of  Writner,  1  Tuoh.  15). 
The  statute 'in  regard  to  giving  security  for  costs — 2  H.  S.  620— 
which  applies  only  to  courts  of  record,  does  not  apply  to  the  sun'o- 
gate's  court  in  an  application  by  a  creditor,  &c.  to  compel  the  ex- 
ecutor to  pay  out  of  the  fund  in  his  hands  ( Westervelt  v.  Gregg,  1 
Bark  Oh.  469). 

Mode  of  procedure.] — In  order  to  render  effective  the  general 
powers  conferred  on  surrogates,  and  provide  them  with  the  proper 
and  adequate  means  of  exercising  their  jurisdiction,  the  statute  has 
given  them  certain  special  powers  relating  to  their  mode  of  pro- 
cedure. Thus,  the  surrogate  may,  in  order  to  bring  before  him 
the  proper  parties  to  the  determination  of  any  matter  cognizable  in 
his  court,  issue  citations  to  the  parties  thereto,  and,  in  certain  cases, 
compel  the  appearance  of  such  parties  (2  R.  8.  221,  §  6,  subd.  1). 
See  form  No.  1.  In  almost,  if  not  quite,  all  instances,  the  substance  of 
the  citation  and  the  mode  of  service  is  pointed  out  by  the  statute  (see 
next  chapter).  He  may  adjourn  from  time  to  time,  as  the  ends  of 
justice  may  require,  any  proceeding  pending  before  him  (Z.  1837, 
c.  460,  §  61),  and  this  may  now  be  done  by  the  clerk  of  his  court 
in  certain  cases  (see  ante,  p.  8). 
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Means  of  procuring  evidence.] — He  may  issue  subpoenas  to 
compel  the  attendance  of  any  witness  residing  or  being  in  any 
part  of  the  state,  or  the.  production  of  any  paper  material  to  any 
inquiry  pending  before  him  (2  li.  S.  221,  §  6,  subd.  1,  as  amended 
.by  Z.  1830,  c.  320,  §  66) ;  and  may  punish  disobedience  to  any 
such  subpoena  in  the  same  manner  and  to  the  same  extent  as  courts 
of  record  {Id.  subd.  2).*  He  may  issue  a  commission  to  take  the 
testimony  of  a  witness  out  of  the  state,  in  the  same  manner  as  may 
be  done  by  a  court  of  record  (Z.  1837,  c.  460,  §  77).  He  may 
administer  oaths  to  witnesses  in  any  matter  or  cause  pending 
before  him,  and  in  aU  other  cases  where  it  may  be  necessary  in  the 
exercise  of  his  powers  and  duties  {Id.  §  62).  See  ante,  p.  1,  as 
to  the  power  of  the  clerk  to  administer  oaths.  He  may  punish 
witnesses  for  refusing  to  testify,  after  appearing,  in  the  same 
manner  and  to  the  same  extent  as  courts  of  record  (2  H.  S.  221, 
§  6,  subd.  2) ;  and  may  commit  any  party  or  witness  who  appears 
to  have  testified  falsely  on  a  material  point  (2  H.  S.  681,  §  5,  as 
amended  by  Z.'  1867,  c.  782,  §  15). 

Enf(yrcement  of  orders.] — He  may  enforce  all  lawful  orders, 
process,  and  decrees  of  his  court,  by  attachment  against  the  per- 
son of  any  one  who  neglects  or  refuses  to  comply  with  such  orders 
and  decrees,  or  to  execute  such  process, — such  attachment  being 
in  form  similar  to  that  used  by  the  court  of  chancery  in  analogous 
cases  t  (2  B.  S.  221,  §  6,  subd.  4 ;  JPeople  v.  Pelham,  14  Wend.  48 ; 
Seaman  v.  Duryea,  11  N.  Y.  328 ;  Doran  v.  Bempsey,  1  JBradf. 
490;  Matter  of  Zatson,  1  Duer,  696;  Frear's  Case,  15  Abh.  Pr. 
350 ;  Saltus  v.  Saltus,  2  Zans.  9).  If  a  decree  is  made  by  him 
for  the  payment  of  money,  a  certiRcate  thereof  may  be  filed  in 
the  county  clerk's  office,  and  docketed  as  a  judgment,  and  execution 

*  Though  a  surrogate  may  punish  a  witneea  for  refusal  to  appear  and  testify,  he 
has  no  power  to  issue  process  to  bring  him  forcibly  into  court  and  compel  him  to 
testify  {Perry  v.  Mitchell,  6  Den.  BS*?).  An  attachment  for  contempt  in  not  exeou-t 
ing  such  process,  is  void,  and,  if  the  attachment  be  executed,  the  surrogate  is  liable 
for  false  imprisonment  {Id.) 

f  The  precept  "  used  by  the  court  of  chancery  in  analogous  cases  "  was  an  ordi- 
nary capias  ad  satisfaciendum  ;  under  such  a  commitment  the  prisoner  is  (it  seems) 
entitled  to  the  jail  liberties,  and  to  be  discharged  under  the  non-imprisonment  act 
(Matter  of  Watson,  S  Lans.  408,  affirmed  in  5  Id.  466).'  But  see  chap.  Ill,  art.  second. 
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issued  upon  it  as  upon  a  judgment  of  the  county  court  *  (Z.  183Y, 
c.  460,  §  64,  amended  by  L.  1844,  c.  104,  §  2 ;  Davies  v.  Skid- 
more,  5  Hill,  501).  Some  discussion  lias  arisen  as  to  the  power  of 
the  surrogate  to  enforce,  by  attachment,  the  payment  of  money 
ordered  by  a  decree  of  his  court.  In  some  early  cases  this  power 
was  denied  (Matter  of  Zatson,  1  Duer,  696 ;  see  Hosach  v.  Rogers, 
11  Paige,  603) ;  f  but  is  now  fully  recognized  {Doran  v.  Dempsey,  1 
Bradf.  490 ;  Seaman  v.  Buryea,  11  N.  Y.  328 ;  affirming  10  Barb. 
523 ;  Frear's  Case,  15  Aih.  Pr.  350 ;  Sallms  r.  Saltus,  2  Zans.  9 ; 
Woodkead's  Instate,  1  Tuok.  92).  Although  the  surrogate  may  en- 
force all  his  lawful  orders  and  decrees  by  process  of  attachment, 
yet  such  process  does  not  issue  as  a  matter  of  right  to  the  party 
asking  it,  and  the  surrogate  may  refuse  to  grant  it ;  and  he  will 
Dot,  as  a  general  rule,  issue  an  attachment  for  the  non-payment  of 
money  until  an  execution  has  been  issued  and  returned  unsatisfied, 
and  not  then,  unless  the  case  is  such  that  the  party  would  be  liable 
to  arrest  in  a  civil  action.     See  jpost,  chap.  Ill,  art.  second. 

,  Execution  of  process.] — All  sheriffs,  ]ail"ers,  coroners,  &c.,  are 
required  to  execute  the  process  issued  by  surrogates'  courts,  in  the 
same  manner  as  process  issued  by  a  court  of  record,  and  are  liable  in 
the  same  way  for  neglect  or  misfeasance  (2  B.  S.  223,  §  9).  The 
surrogate  of  one  county  may  issue  attachments  or  other  compul- 
sory process,  to  the  officers  of  any  other  county  in  the  state, 
returnable  to  his  own  court,  and  the  officer  to  whom  it  is  issued 
has  power  to  arrest  the  person  against  whom  the  same  is  issued, 
and  convey  him  to  the  coimty  where  the  writ  is  returnable  (Z. 
1837,  c.  460,  §§  66,  67). 

Costs  and  allowances.]— bi  cases  of  contest  before  him,  the 
surrogate  may  award  costs  to  the  party  in  his  judgment  entitled 
thereto,  to  be  paid  either  by  the  party  personally,  or  out  of  the 
estate  which  is  the  subject  of  controversy  (2  R.  S.  223,  §  10). 


*  From  the  time  of  docketing,  it  is  a  lien  on  lands,  in  the  county  where  the  cer- 
tificate is  filed,  of  any  person  against  whom  the  decree  is  entered  {Id.)  On  produc- 
tion of  a  release  duly  acknowledged,  the  surrogate  is  required  to  satisfy  such  a  decree 
(2  L.  1867,  p.  1928,  c.  182,  §  9). 

f  In  this  case  it  was  held  that  since  the  act  to  abolish  imprisonment  for  debt, 
an  attachment  could  not  issue  against  an  executor  to  compel  satisfaction  of  a  final 
decree  against  him  for  money  due  upon  a  contract  of  his  testator. 
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This  power  cannot,  however,  be  exercised  arbitrarily  (Ralsey  v. 
Tan  Amringe,  6  Faige,  12  ;  Burtis  y.  Dodge,  1  Barb.  Ck.  11 ; 
Devin  v.  Patohin,  26  N.  Y.  441).  Apart  from  the  provisions  of 
the  statute,  he  has  no  power  to  award  costs  {Shultz  v.  Pulver,  3 
Paige,  182).  The  Code  of  Procedure  does  not  give  him  this 
power  (Devin  v.  Patchin,  26  iV.  T.  441).  He  has  no  power  to 
award  counsel  fees  to  be  paid  out  of  the  estate  to  ioth  of  the  con- 
testing parties,  but  only  to  the  one  in  his  judgment  entitled 
thereto  {Lee  v.  Lee,  39  Barb:  112 ;  s.  c.  16  Abb.  Pr.  127) ;  nor 
to  any  person  not  a  party  before  him  {Matter  of  Gates,  16  Abb.  Pr. 
N.  S.)  The  costs,  when  allowed,  are  the  same  in  amount  as  were 
allowed  in  1837  for  similar  services  in  the  courts  of  common 
pleas  (Z.  1837,  c.  460,  §  70 ;  Western  v.  Pomame,  1  Bradf.  37 ; 
Willoox  V.  Smith,  26  Barb.  316 ;  Zee  v.  Lee,  39  Id.  172).  *  By 
special  statute  (Z.  1870,  c.  359,  §  9),  the  surrogate  of  'New  York 
I  county  is  authorized  to  grant  allowances  to  counsel  in  lieu  of  costs, 
in  any  proceeding  before  him,  in  the  cases  provided  by  the  Code 
of  Procedure  in  civil  actions.  The  practice  of  the  surrogate  of 
that  county  is  to  grant  allowanees  to  counsel  for  both  parties  in  a 
proper  case. 

Miscellaneous  powers.^ — He  may  exemplify,  under  his  seal  of 
office,  transcripts  of  the  records  and  proceedings  of  his  court,  and 
they  are  thereby  made  generally  receivable  in  evidence  in  all  courts 
with  the  like  effect  as  the  exemplifications  of  the  records,  &c.,  of 
courts  of  record  (2  R.  S.  221,  §  6,  subd.  5).  He  may  enjoin  exec- 
utors, administrators  or  guardians  from  acting  until  the  further 
order  of  the  court,  where  a  citation  to  show  cause  against  their 
removal  has  been  issued  (Z.  1837,  c.  460,  §  61).  He  may  com- 
plete the  imfinished  business  pending  before  his  predecessor  in 
office,  and  certify  and  sign  the  reco^  thereof  (2  B.  S.  223,  §  11 ; 
Z.  1870,  c.  74,  §  2;  see  also,  Z.  1871,  c.  424,  §  2,  and  Z.  1874, 
c.  9).  Though  the  surrogate  has  no  power  to  summon  jurors  to 
decide  an  issue  of  fact,  yet  where  issues  of  fact  are  joined  in  his 


*  The  provisions  of  law  in  regard  to  the  costs  allowed  in  the  courts  of  common 
pleaa  in  ISSV,  may  be  found  in  i  B.  8.  636,  part  3,  c.  10,  tit.  3,  §  27.  These  pro- 
visions have  been  for  every  other  purpose  obsolete  since  1840  (X.  1840,  c.  386, 
§  40),  and  are  not  to  be  found  either  in  Edmonds'  General  Statutes  or  the  6th  edition 
of  the  Revised  Statutes. 
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court  to  be  tried  by  a  jury,  such  issues  may  be  sent  to  tbe  county 
court  and  tried  there  (Z.  1847,  c.  280,  §  45).     He  has  power  to  pre- 
serve order  in  his  court  during  any  judicial  proceeding  by  punishing 
contempts  which  amount  to  an  actual  interruption  of  business,  or 
to  an  open  and  direct  contempt  of  his  authority  or  person,  in  the 
same  manner,  and  to  the  same  extent,  as  courts  of  record  (2  R.  S. 
221,  §  6,  subd.  6).     And  the  provisions  of  §§  10,  12,  13  and  §§  16 
to  32  inclusive,  of  part  iii,  c.  8,  tit.  13,  of  the  Eevised  Statutes,  in 
regard  to  "  proceedings  as  for  contempts  to  enforce  civil  remedies 
and  to  protect  the  rights  of  parties  in  civil  actions,"  apply  to 
attachments  issued  by  surrogates  (Z.  1837,  c.  460,  §  67).   He  can  not, 
however,  under  these  provisions,  as  a  court  of  record  may,  punish  dis- 
obedience to  his  orders  by  fine,  and  by  imprisoning  for  non-payment 
thereof,  as  for  a  contempt,  but  his  power  to  pimish  for  contempt  in 
the  same  manner  as  a  court  of  record,  is  confined  to  the  cases 
mentioned  in  2  R.  S.  221,  supra   {Matter  of   Watson,   3  Lans. 
408,  affirmed  in  5  Id.  466).     He  may  administer  affidavits  and 
take  acknowledgments  and  proof  of  deeds  ■  and  other  instruments 
in  the  same  manner  as  a  county  judge  (Z.  1851,  c.  176,  §  1). 
Other  incidental  and  special  powers  have  been  conferred  by  law 
upon  the  surrogates  of  some  particular  counties,  which  will  be- 
pointed  out  hereafter. 


ARTICLE  SECOND. 

LBirrATIOIT   OF    GENERAL    POWERS. 

The  general  principle  laid  down  in  the  preceding  article, 
that  the  power  must  be  one  fairly  and  reasonably  inferred  from 
the  general  language  of  the  statute,  or  necessary  to  accomplish 
its  objects,  should  not  be  forgotten.  It  may  be  useful  to  exhibit 
the  application  of  this  principle  by  referring  to  the  instances' 
in  which  a  limited  application  has  been  given  to  general  lan- 
guage in  the  statute.  For  instance,  the  surrogate  has  no  power 
to  determine  the  amount  and  validity  of  a  disputed  demand 
against  the  estate,  upon  the  final  accounting  of  an  executor  or 
administrator,  notwithstanding  by  2  R.  8.  221,  §  1,  he  is  author- 
ized to  enforce  the  payment  of  dehts,  and  by  2  R.  S.  96,  §  71,  he 
is  authorized,  on  the  final  accounting  of  an  executor  or  adminis- 
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trator,  to  make  a  decree  for  the  payment  and  distribution  of  the 
surplus,  and  in  such  decree  to  "  settle  and  determine  all  questions 
concerning  any  debt,  claim,  &c.,  to  whom  the  same  shall  be  payable, 
and  the  simi  to  be  paid  to  each  person."  The  surrogate's  court  (it  is 
held)  was  not  constituted  or  intended  for  the  trial  of  disputed 
claims  {Tucker  v.  Tucker,  4  AbT).  Ct.  App.  Dec.  428,  following  6 
Barb.  352;  10  Id.  308;  24  Id.  60;  32  Id.  354;  8  Abh.  Pr.  425, 
:and  distinguishing  6  N.  Y.  216).  And  even  if,  upon  such  an  ac- 
•counting,  a  contested  claim  were  submitted  to  the  surrogate  by  aU 
the  parties  in  interest,  his  decision  in  regard  to  it  and  a  decree 
made  thereon  would  not  be  blading  on  any  of  the  parties,  and  could 
not  be  sustained  even  as  an  arbitration  (75.)  Ifor  does  the  surro- 
gate of  New  York  county,  under  L.  1870,  c.  359,  §  6,  giving  him 
power  in  any  accounting,  &c.  to  appoint  a  referee  "  to  hear  and 
determine  aU  disputed  claims  and  other  matters  relating  to  said 
.accounts,"  have  power  to  pass  upon  the  disputed  claim  of  a  creditor 
.against  the  estate,  so  as  to  bar  the  creditor's  common  law  remedy 
{Cooper  V.  Felter,  6  Lans.  485).  Nor  has  he  power,  under  2  B. 
S.  116,  §  18,  allowing  him  six  months  after  the  time  of  granting 
letters  of  administration  to  decree  payment  of  a  debt  of  the  intes- 
tate, &c.,  to  order  payment  of  a  contested  claim  {Ruthven  v.  Patten, 
1  Eobt.  416 ;  s.  0.  2  Abb.  Pr.  JV.  S.  121).  Nor  can  the  surrogate 
pass  upon  the  validity  of  a  collector's  claim  of  title  to  property 
alleged  to  belong  to  the  estate,  the  title  having  been  acquired  prior 
to  the  period  of  his  coUectorship  (Ootisberger  v.  Smith,  2  Bradf. 
86).  Nor  can  he  compel  an  executor  to  account  for  property  re- 
'ceived  by  his  testator,  as  executor,  unless  it  has  come  into  the  last 
■executor's  possession  (Montrose  v.  Wheeler,  4  Zans.  99).  The  pro- 
visions of  2  B.  8.  220,  §  1,  subd.  3 — giving  him  power  to  direct 
and  control  the  conduct  of  executors  and  administrators — ^have  been 
lield  to  give  him  no  authority  to  control  them  in  regard  to  the 
prosecution  of  suits  in  other  courts  affecting  the  estate  {Matter  of 
Parker,  1  Barb.  Ch.  154).  Nor  can  he,  by  virtue  of  his  general 
power  in  such  cases,  compel  an  administrator,  who  has  been  removed 
from  office,  to  deliver  over  to  his  successor  the  assets  in  his  hands 
{Annett  v.  Kerr,  2  Bobt.  556 ;  Marston  v.  Paulding,  10  Paige, 
40) ;  Ijiough  by  Z.  1865,  p.  1455,  c.  T83,  he  now  has  sucTi  power. 
The  surrogate  has  no  power  to  accept  the  resignation  of  an  admin- 
istrator, except  in  the  cases  mentioned  in  the  statute,  even  althoijgh 
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he  may  have  erred  in  appointmg  hun  {Flinn  v.  Chase,  4  Den.  85  j, 
see  Matter  of  Dyer,  5  Paige,  534).  Nor  can  he,  on  a  summary 
application,  compel  an  administrator  to  deliver  to  a  claimant  prop- 
erty taken  possession  of  by  the  administrator  as  part  of  the  estate  * 
{Marston  v.  Paulding,  10  Paige,  40).  He  may,  however,  compel 
executors  to  perform  their  duty  by  expending  for  the  benefit  of 
infant  legatees  the  interest  of  a  sum  of  money  intrusted  to  them 
for  that  purpose  by  the  testator,  notwithstanding  that  the  executors 
might  be  made  liable  in  an  equitable  action  in  the  supreme  court 
{Dubois  V.  Sands,  43  JBar^.  412). 


ARTICLE  THIRD. 

INCIDENTAL   JUEISDICTION   AND    POWERS. 

Implied  powers.] — The.  principle  is  now  fuUy  established  by 
authority,  and  daily  recognized  in  practice,  that,  although  where 
the  statute  du'ects  the  surrogate  to  proceed  in  any  certain  way, 
he  must  proceed  in  that  way,  and  no  other,  yet  if  justice 
demands  that,  in  regard  to  some  subject  that  is  within  his  jurisdic^ 
tion,  he  should  exercise  an  incidental  power  which  has  not  been 
expressly  given  to  him  by  the  statute,  he  should  not  for  that  reason 
decline  to  exercise  it.  "Within  the  domain  of  his  statutory  juris- 
diction of  the  subject-matter,  he  may  exercise  any  powers  not  in- 
consistent with  existing  law,  which  were  enjoyedl  by  the  colonial 
courts  of  probate,  or  the  successors  of  such  courts,  previous  to  the 
adoption  of  the  Revised  Statutes  {SMdmore  v.  Davies,  10  Paige, 
318  ;  Proctor  v.  Wanmaher,  1  Barl.  Ch.  302 ;  Isham  v.  Gibbons, 
1  Bradf.  69 ;  Vreedenbv/rgh  v.  Calf,  9  Paige,  128 ;  Matter  of 
Parher,  1  Barb.  Ch.  154 ;  compare,  however,  Farnsworth  v. 
Oliphant,  19  Ba/rb.  30  ;  Halsey  v.  Van  Amringe,  6  Paige,  12). 

It  has  been  explained  in  the  preceding  article  that  the  inci- 
dental powers  taken  away  by  the  Eevised  Statutes  have  been  re- 
stored by  the  act  of  1837  ;  and  that  thereby  the  incidental  powers 
belonging  to  the  surrogates'    courts,  apart    from   any    statutory 

J s 

*  For  proceedings  for  the  recovery  of  possession  of  property  of  deceased  persons^ 
see  L.  IS'ZO,  c.  S94,  and  L.  1870,  c.  8B9. 
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provision,  as  well  as  those  exercised  by  them  previous  to  the  Ee- 
vised  Statutes,  were  restored  by  that  act  {Campbell  v.  Thatcher,  54 
Barb.  382).*  The  surrogate's  court  proceeds  in  all  matters  relat- 
ing to  the  probate  of  testaments  and  the  administration  of  the 
estates  of  deceased  persons  in  conformity  with  ^prescription  and 
established  usage,  except  as  modified  from  time  to  time  by  statu- 
tory regulations,  and  in  a  case  where  the  statute  prescribes  no  par- 
ticular method  of  proceeding,  it  f oUows  the  practice  of  the  English 

*  The  extent  of  the  statutory  and  implied  powers  of  the  surrogates,  previous  to 
the  adoption  of  the  Revised  Statutes,  has  been  examined  with  unequaled  industry,  and 
stated  with  great  clearness,  by  Chief  Justice  Daly,  of  the  New  York  Common  Pleas, 
while  sitting  as  surrogate  of  the  county  of  New  York. 

The  powers  which  surrogates'  courts  possessed  before  the  enactment  of  the  Re- 
vised Statutes,  and  which  are  continued  by  the  provisions  of  2  E.  S.  220,  as 
amended  by  L.  183Y,  p.  536,  c.  460,  §  71,  were  examined  and  declared  to  be  as  fol- 
lows ;  (1.)  To  take  proof  of  the  execution  of  wills,  and  to  admit  them  to  probate. 
(2.)  To  grant  letters  testamentary  and  of  administration.  (3.)  To  swear  executors 
or  administrators  to  the  truth  of  the  inventories  and  accounts  exhibited  by  them. 
(4.)  To  call  administrators  to  account;  to  decree  the  just  and  equal  order  of  distri- 
bution after  the  payment  of  debts  and  expenses ;  to  compel  administrators  to  ob- 
serve and  pay  the  same ;  and  to  enforce  it  by  execution  against  the  person.  (6.)  To 
hear  and  determine  any  cause  touching  a  legacy  or  bequest  in  any  will ;  to  decree 
the  payment  of  it,  and  to  enforce  it  by  execution  against  the  person.  (6.)  To  order 
the  admeasurement  of  dower,  upon  the  application  of  the  widow,  of  any  heir,  or  of  the 
guardian  of  a  minor.  (Y.)  To  order  the  sale  of  real  estate  for  the  payment  of  debts, 
when  the  personal  estate  was  insufficient,  and  when  the  real  estate  proved  insufficient, 
to  divide  the  proceeds,  after  the  payment  of  expenses,  proportionally  among  credit- 
ors ;  to  confirm  all  such  sales,  and  direct  conveyances  to  be  made  by  executors  or 
administrators,  and  to  order  the  mortgaging  or  leasing  of  the  real  estate  of  any 
testator  or  intestate  for  the  same  purpose,  where  infants  are  interested.  (8.)  To 
appoint  guardians  for  infants,  as  the  chancellor  might  do.  (9.)  To  record  all  wills 
proved  before  them,  with  the  proof  thereof,  letters  testamentary  and  of  administra- 
tion granted  by  them,  with  all  things  concerning  the  same,  all  orders  or  decrees 
made  by  them  for  the  sale  of  real  estate,  and  all  instruments,  writings,  or  documents 
of  a  like  nature,  left  unrecorded  by  their  predecessors,  and  to  complete  the  unfinished 
business  of  their  predecessors.  (10.)  To  institute  inquiry  respecting  the  personal 
estate  of  intestates,  not  delivered  to  the  public  administrator,  nor  accounted  for  law- 
fully by  persons  into  whose  hands  it  was  supposed  to  have  faUen.  (11.)  They  had 
authority  to  compel  the  attendance  of  witnesses,  the  production  of  wills,  documents, 
or  writings,  and  for  disobedience  in  such  cases,  to  commit  the  party  offending  for 
contempt;  and,  lastly,  in  all  matters  submitted  to  their  cogniz&,nce,  they  were 
authorized  to  proceed  according  to  the  course  of  the  court  having,  by  the  common 
law,  jurisdiction  of  such  matters,  except  so  far  as  they  were  restricted  by  statute; 
and  they  had  such  incidental  powers  as  were  necessary  to  carry  those  which  were 
necessary  into  effect  (Brick's  Estate,  15  Abb.  Pr.  12). 
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ecclesiastical  courts  in  testamentary  matters  {Campiell  v.  Logan,  2 
Bradf.  90;  Pew  v.  Eastings,  1  Barb.  Oh.  452). 

Examiples.] — Under  this  implied  authority,  the  court  has  power, 
for  instance,  to  open  a  decree  which  it  had  no  power  to  make 
( Yreedenhurgh  yt  Calf,  9  Paige,  128),  or  which  was  entered  by 
default,  in  consequence  of  a  mistake  or  accident  depriving  the 
applicant  of  a  hearing  {Pew  v.  Hastings,  1  Barb.  Ch.  452  ;  Har- 
rison V.  McMahon,  1  Bradf.  283) ;  and  it  has  power  to  correct 
mistakes,  the  result  of  oversight  or  accident  {Sipperly  v.  Battens, 
24  JV.  jr.  46).*  The  power  thus  to  open  a  decree  founded  in 
misapprehension  or  mistake,  and  rehear  the  matter  upon  the  merits, 
is  incident  to  the  statutory  power  to  take  proofs,  and  hear  and 
determine  the  contention ;  and  the  exercise  of  this  power  may  be 
necessary  to  prevent  the  greatest  injustice  {Dobke  v.  McCla/ran,  41 
Barb.  491).  For  instance,  the  statute  has  made  no  express  pro- 
vision for  revoking  a  probate,  where  another  and  later  will  has  been 
discovered,  but  the  power  to  do  so  is  implied  in  the  section  declar- 
ing the  force  of  the  probate  as  evidence,  until  reversed  on  appeal, 
revoked  on  allegations,  or  declared  void  by  a  competent  tribunal. 
Such  a  power  is  incidental  to  the  surrogate's  jurisdiction  of  the 
proof  of  wiUs,  and  is  essential  to  the  administration  of  justice 
{Camipbell  V.  Logan,  2  Bradf.  90). 

This  incidental  authority  of  the  court,  which  is  in  the  nature 
of  a  power  to  amend,  is  however  to  be  carefully  distinguished 
from  a  general  power  to  grant  new  trials  (see  People  v.  Justices  of 
Chenango,  1  Johns.  Gas.  180).  And  where  all  the  parties  in 
interest  are  represented  at  the  hearing,  and  the  court  has  given  its 
final  sentence  or  decree,  it  has  not  the  general  power  of  opening 
and  rehearing  it  again,  merely  because  it  may  have  erred  either  as 
to  the  law  or  the  facts  (see  BricKs  Estate,  15  Abb.  Pr.  12).f  By 
his  implied  power  he  may  appoint  a  special  guardian  or  guardian 
ad  litem  for  a  minor,  though  over  fourteen  years  of  age,  without 
the  consent  of  the  minor,  as  this  is  a  power  incident  to  every 


*  As  to  the  time  within  which  the  application  must  be  made,  see  Sipperly  v. 
Bauaus,  24  N.  Y.  46. 

f  The  surrogate  of  the  county  of  New  York,  however,  has  the  same  power  to 
set  aside,  open,  vacate,  or  modify  the  orders  of  his  court  as  is  exercised  by  courts  of 
general  jurisdiction  (X.  18T0,  c.  359,  §  I). 
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court  of  justice,  whether  of  inferior  or  general  jurisdiction  {Bride's 
Estate,  15  Abb.  Pr.  12).  And  so  he  nfey  enter  an  order  nunc 
pro  tunc  {Butler  v.  Emmet,  8  Paige,  21).  But  apart  from  the 
provisions  of  the  Revised  Statutes,  he  has  no  power  to  award  costs 
to  either  party  {Shultz  t.  Pulver,  3  Paige,  182 ;  Halsey  v.  Van 
Amringe,  6  Id.  12 ;  see  ante,  p.  18). 

ARTICLE    FOURTH. 

CONCTJEEENT   AUD   EXCLUSIVE   JTJEIBDICTION. 

Probate  of  wills.]  —  The  surrogate's  court  of  the  proper 
county  has  power  (except  in  the  case  of  lost  and  destroyed  wills, 
of  which  mention  is  made  hereafter)  to  taie  proof  of  aU  wills  of 
real  and  personal  property  of  persons  dying  domiciled,  &c.,  in  the 
state,  in  the  cases  specified  by  the  statute,  and  also  of  aU  wills 
relating  to  real  estate  situated  within  this  state  (2  B.  8.  220,  §  1, 
subd.  1 ;  Vreeland  v.  McClelland,  1  Bradf.  393).  This  jurisdic- 
tion, in  respect  to  wiUs  of  personal  property,  is  exclusive  of  all 
other  courts  within  the  state,  except  in  the  cases  hereafter  men- 
tioned, and  the  probate  is  conclusive  evidence  of  the  due  execution 
of  the  will.  The  surrogate  must  determine  all  questions  of  fraud, 
imposition,  imdue  influence,  mistake,  and  other  circumstances  re- 
lating to  i\iB  factum  of  the  instrument  propounded.  In  general, 
nustakes  and  variances  between  the  will  as  prepared,  and  the  in- 
structions given  for  preparing  it,  can  be  reformed  only  by  the 
surrogate  {Burger  v.  Hill,  1  Bradf.  360).  In  respect  to  wills  of 
real  property,  probate  was,  before  the  Kevised  Statutes  of  1830, 
made  only  in  the  supreme  court  or  county  common  pleas.  * 
The  Eevised  Statutes  gave  the  surrogates'  courts  jurisdiction  also 
to  take  probate  of  wills  of  real  property  (not  lost  or  destroyed) 
under  certain  •  restrictions  as  to  the  effect  of  the  probate  where  all 
the  witnesses  to  the  will  were  dead  or  without  the  state  (2  R.  S. 
58).  How  far  this  jurisdiction  is  in  any  case  exclusive  of  other 
courts  within  the  state,  is  perhaps  a  question.f     There  fs  a  statu- 

*  For  statute  regulating  proof  of  wills  of  real  estate  before  the  R.  S.,  see  1  7J. 
X.  of  1813,  366,  §r 

f  It  has  been  recently  held  that  where  a  vendof  claims  under  a  devise,  he  must 
show  probate  of  the  will  in  order  to  compel  the  vendee  to  take  title  {Thorn  t.  SJieiU, 
16  Ahl.  Pr.  N.  8.  71). 
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tory  provision  allowing  the  validity  of  any  actual  or  alleged  devise 
or  •will  of  real  estate  to  be  determined  by  an  action  in  tbe  supreme 
court,  in  the  same  manner  as  the  validity  of  any  deed  conveying 
or  purporting  to  convey  lands  may  be  determined,  and  allowing 
heirs  claiming  real  estate  by  descent  from  an  ancestor  who  died  in 
possession,  to  prosecute  an  action  for  the  partition  thereof,  not- 
withstanding any  apparent  devise  by  such  ancestor,  provided  that 
in  such  action  they  shall  allege  and  establish  that  such  apparent 
devise  is  void  (Z.  1853,  p.  526,  c.  238).  Whether  the  intent  of 
the  statute  goes  further  than  to  allow  the  question  of  the  proper 
construction  of  the  will  to  be  so  determined,  may  be  open  to  ques- 
tion ;  though  in  one  case,  at  least,  the  issue  of  testamentary  capacity 
was  raised  and  tried,  without  objection  {Marvin  v.  Marvin,  Ct.  of 
App.  Oct.  22,  1869,  MSS.)  It  is  clear,  however,  that  this  jurisdic- 
tion is  restricted  to  wiQs  of  real  estate,  and  that  legatees  can  not 
maintain  an  action  for  the  construction  of  a  will  ( Woodruff  v. 
Cooh,  47  Barh.  304). 

Foreign  wills  of  personalty.}— The  Supreme  Court  has  juris- 
diction, where  a  will  of  personal  estate  made  by  a  non-resident  of 
the  state,  has  been  duly  executed  according  to  the  law  of  the  place 
where  the  will  was  made,  to  take  proof  of  it  by  a  commission  for 
that  purpose.  And  when  such  a  wiU  has  been  so  proved,  the  court 
may  make  a  decree  establishing  it  as  a  wiU.  of  personal  estate,  and 
if  such  a  decree  is  made,  the  court  is  required  to  transmit  the  de- 
cree to  be  recorded  in  the  office  of  the  surrogate  having  .jurisdic- 
tion, with  directions  to  such  surrogate  to  issue  letters  testamentary 
or  of  administration  with  the  will  annexed,  in  the  same  manner  as 
upon  wills  duly  proved  before  him  (2  E.  S.  67,  §  68 ;  B  B.  8.  5th 
ed.  152,  and  L.  1847,  c.  280,  §  16 ;  Alexander's  Estate,  1  Tuck. 
114). 

Foreign  witnesses,  and  wills  in  custody  of  foreign  courts.] — 
The  supreme  court  has  power  also  to  take  proof  of  a  will  duly 
executed'according  to  the  laws  of  this  state,  where  the  witnesses 
to  it  reside  without  the  jurisdiction  of  this  state ;  or  a  duly  exem- 
plified or  authenticated  copy  thereof,  when  the  original  will  is  in 
the  possession  of  a  court  or  tribunal  of  justice  in  another  country 
or  state,  whence  it  cannot  be  obtained  (2  R.  S.  67,  §  63 ;  3  ^.  ^. 
5th  ed.  151,  and  Z.  1847,  c.  280,  §  16).    For  that  purpose  the  court' 
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may,  on  application  made  to  it,  issue  a  commission  upon  tlie  pe- 
tition or  complaint  of  any  person  interested  in  the  establisliment 
of  the  will.  Such  notice  as  the  court  may  direct  must  be  given  to 
the  parties  interested  to  oppose  the  probate.  But  the  court  may 
dispense  with  notice  where,  from  the  circumstances  of  the  case, 
notice  may  be  deemed  unnecessary  {Id.  %  64).  Such  a  commission 
will  be  issued  whenever,  from  the  absence  of  the  will  or  the  non- 
residence  of  the  witnesses,  it  can  not  be  proved  in  the  usual  man- 
ner before  the  surrogate  {Matter  of  Hornby,  2  Paige,  429).  But 
the  court  has  no  power  to  tate  proof  of  a  will  where  all  the  wit- 
nesses to  it  are  dead.  The  court  may,  however,  perpetuate  the 
testimony  of  witnesses  in  support  of  the  will  {Stevens  v.  Brooks, 
Clarice,  130).  A  notary  public,  in  a  foreign  country,  will  not  be 
presumed  to  be  "  a  court  or  tribunal  of  justice  "  within  the  mean- 
ing of  the  statute ;  that  fact  must  be  proved  {Matter  of  Diez,  56 
Ba/rb.  691). 

The  refusal  of  the  supreme  court  to  issue  a  commission  to 
prove  an  exemplified  copy  of  a  foreign  will  (under  2  E.  8.  67, 
§§  63, 6Y),  on  the  ground  that  the  case  is  not  within  the  statute,  is  no 
bar  to  proving  the  original  will,  before  the  surrogate,  even  though 
the  order  of  refusal  adjudged  that  the  paper  was  not  the  testa- 
tor's will  {Matter  of  Dies,  50  iT.  Y.  88).*  If  the  facts  are  suffi- 
cient to  establish  the  validity  of  the  will,  the  court  must  direct  the 
will  or  copy,  and  the  proofs  or  examinations,  to  be  recorded  in  the 
office  of  the  clerk  of  the  court  {Id.  §  65).  Every  will  or  copy  so 
proved  must  have  a  certificate  of  such  proof  indorsed  thereon, 
signed  by  the  clerk  and  attested  by  the  seal  of  the  court,  and  may 
then  be  read  in  evidence  without  further  proof  thereof ;  and  every 
record  so  made,  or  an  exemplification  thereof,  is  receivable  in  evi- 
dence, and  is  as  effectual,  in  all  cases,  as  the  original  will  would  be 
if  produced  and  proved,  and  may,  in  Hke  manner,  be  repelled  by 
contrary  proof  {Id.  §  66).  The  provisions  of  §§  63-66,  inclusive 
(above),  extend  to  wills  of  personal  as  well  as  of  real  property, 
and  to  wills  executed  before  the  passage  of  the  act,  as  well  as  to 
those  thereafter  executed.  Where  there  are  assets  of  the  testator 
within  the  state,  and  due  notice  has  been  given  to  the  parties 


*  The  statement  In  the  report,  that  the  application  was  under  the  act  of  1840,  is 
an  error  (see  56  Barb.  691). 
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interested  to  oppose  the  will,  the  court  may,  by  decree,  establish 
the  same  as  a  wiU  of  personal  estate ;  and  in  such  case,  must  trans- 
mit such  decree  to  be  recorded,  as  in  the  case  of  foreign  wills  of 
personalty  {Id.  %  67). 

But  no  wiU  of  personal  estate,  made  out  of  the  state,  by  a 
j)erson  not  a  citizen  of  the  state,  can  be  admitted  to  probate  under 
either  of  the  provisions  of  the  statutes  above  stated,  imless  such 
wiU  has  been  executed  according  to  the  laws  of  the  place  where 
the  will  was  made  (2  R.  8.  67,  §  69 ;  Z  B.  8.  5th  ed.  152;  Matter 
of  Boberts,  8  Paige,  446).  This  section  (§  69)  does  not  apply  to 
a  citizen  resident  abroad,  whose  domicil  in  this  state  has  not  been 
lost  by  such  residence  abroad  {Dupuy  v.  Seymour,  64  Ba/rK  156). 
As  to  the  proper  method  of  proceeding  under  the  statute,  and  the 
■contents  of  the  petition,  &c.,  see  Matter  of  Easton  (6  Paige,  183)  ; 
Matter  of  Atldnson  (2  Paige,  214). 

Lost  or  destroyed  wills.]— ho?>t  or  destroyed  wills  cannot  be 
3)roved  in  the  surrogates'  courts  {Buckley  v.  Bedmond,  2  Bradf. 
281),  except  in  the  county  of  New  York.*  The  remedy  is  by  a 
proceeding  in  the  supreme  court  under  the  statute.  The  statute 
provides  that  whenever  any  will  of  real  or  personal  estate  is  lost 
or  destroyed,  by  accident  or  design,  the  supreme  court  has  the 
same  power  to  take  proof  of  the  execution  and  validity  of  such 
will,  and  to  establish  it,  as  in  the  case  of  lost  deeds  (2  B.  8.  67, 
§  63  a ;  Z  B.  8.  5th  ed.  153).  Upon  the  will  being  established 
by  the  decree  of  a  competent  court,  the  decree  must  be  recorded 
by  the  surrogate  before  whom  the  wiU  might  have  been  proved,  if 
not  lost  or  destroyed,  and  letters  testamentary,  or  of  administra- 
tion with  the  will  annexed,  must  be  issued  in  the  same  manner  as 
upon  wills  duly  proved  before  him  {Id.  §  64  a).  If  before  or 
during  the  pendency  of  an  application  to  prove  a  lost  or  destroyed 
wiU,  letters  of  administration  are  granted  on  the  estate  of  the 
testator,  or  letters  testamentary  on  any  previous  will  of  the  testator 
are  granted,  the  court  to  which  such  application  is  made  has 
authority  to  restrain  the  administrators  or  executors  so  appointed 

*  Whenever  any  will  of  real  or  personal  estate  has  been  lost  or  destroyed  by  ac- 
cident or  design,  the  surrogate  of  New  York  county,  if  such  will  might  haye  been 
proved  before  him,  has  the  same  power  to  take  proof  of  its  eiecution  as  is  vested  in 
the  supreme  court  (1  Z.  1870,  c.  367,  §  8). 
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from  any  act8  or  proceedings,  wMcli  it  may  judge  would  be  in- 
jurious to  the  legatees  or  devisees  claiming  under  such  lost  or  de- 
stroyed will  {Id.  §  65  a).  The  provisions  of  the  statute  extend  to 
wiUs  of  real  and  personal  property  executed  before  the  statute  was 
passed  {Id.  §  €6  a).  The  statute  further  provides  (§  67  a)  that 
"  no  will  of  any  testator  who  shall  die  after  this  chapter  shall  take 
effect  as  a  law,  shaU  be  allowed  to  be  proved  as  a  lost  or  destroyed 
will,  unless  the  same  shall  be  proved  to  have  been  in  existence  at 
the  time  of  the  death  of  the  testator ;  or  be  shown  to  have  been 
fraudulently  destroyed  in  the  lifetime  of  the  testator ;  nor  unless 
its  provisions  shall  be  clearly  and  distinctly  proved  by  at  least  two 
credible  witnesses,  a  correct  copy  or  draft  being  deemed  equivalent 
to  one  witness."  As  to  the  jurisdiction  of  the  court  of  chancery 
in  such  cases  before  the  E..  S.,  see  Bowen  v.  Idley  (6  Paige,  46). 
As  to  the  proof  of  the  fact  that  thewiU  has  been  lost  or  destroyed, 
see  Schultz  v.  Schultz  (35  N.  Y.  653).  As  to  proof  of  its  con- 
tents, see  Orcmt  v.  Grant  (1  Sandf.  Ch.  235) ;  and  as  to  when  a 
wiU  is  "  fraudulently  destroyed,"  within  the  statute,  see  Voorhees 
V.  Vom-heea  (39  If.  Y.  463  ;  affi'g  50  £arb.  119) ;  and  Timon  v. 
Clafy  (45  Bari.  438). 

Exoluaive  jurisdiction  of  surrogates  as  hetween  themselves.'] — 
Except  in  the  cases  before  mentioned,  the  surrogate's  court  of  the 
proper  county  has  exclusive  jurisdiction  to  take  proof  of  wiUs  of 
personal  property  which  can  be  proved  in  this  state  {Burger  v. 
Hill,lBradf.MQ).  It  may  occasionally  happen,  however,  that 
more  than  one  surrogate  may  be  asked  to  exercise  power  to  take 
proof  of  a  will  and  grant  letters,  as  e.  g.  where  the  deceased  is  not 
an  inhabitant  of  the  state,  and  dies  out  of  it,  leaving  assets  in  sev- 
eral counties.  In  such  a  case  the  surrogate  of  the  county  in 
which  he  left  assets — as  wiU  be  seen  in  the  chapter  on  Probate — 
may  take  proof  of  his  wiU.  In  order  to  prevent  a  conflict  of  juris- 
diction, the  statute  provides  that  when  "  any  will  of  personal  prop- 
erty shall  have  been  proved  before  any  surrogate  having  jurisdic- 
tion, the  jurisdiction  over  the  executors,  and  the  power  of  granting- 
letters  testamentary  and  of  administration  with  the  will  annexed, 
with  all  powers  incidental  thereto,  shall  be  exercised  exclusively 
by  the  surrogate  who  first  took  the  proof  of  such  will ;  and  no 
other  surrogate  shall  have  power  to  grant  letters  of  administration 
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upon  the  estate  of  such  testator  "  (2  B.  S.  61,  §  28 ;  Z  B.  8.  5th 
ed.  141).  And  that  "  when  jurisdiction  shall  haye  been  acquired 
hy  any  surrogate's  court,  ia  relation  to  any  matter  or  proceeding, 
such  jurisdiction,  oyer  the  same  matter  and  aU  its  incidents,  shaU 
be  exclusiye  of  all  other  surrogates,  except  when  otherwise  pro- 
vided by  law.  And  whenever  any  guardian  shaU  have  been  ap- 
pointed, or  any  other  proceeding  shall  have  been  commenced,  in 
relation  to  any  other  matter,  in  any  surrogate's  court,  aU  other 
proceedings  in  relation  to  such  guardian  or  other  matter,  shall  be 
had  and  continued  in  the  sui-rogate's  court  of  the  same  county  " 
(2  B.  S.  223,  §  12;  3  B.  S.  6th  ed.  36T;  and  see  2  B.  S.  Ill, 
§  24 ;  3  B.  S.  5th  ed.  205).  The  question  as  to  when  a  surrogate 
has  gained  or  acquired  jurisdiction  will  be  considered  in  the 
chapter  on  Probate  (and  see  Bolton  y.  Jacks,  6  Bobt.  166-193). 


ARTICLE    FIFTH. 

DEPOSrr   AST)   OtrSTODT  OF   WILLS. 

It  is  not  necessary  that  a  will  which  it  is  desired  to  prove  should 
be  produced  from  any  special  custody  or  have  been  deposited  by 
the  testator  in  any  particular  place.  Provision  has  been  made  by  the 
statute,  however,  for  the  deposit,  by  a  testator,  of  a  will  made  by 
him  and  for  its  custody  in  the  possession  of  certain  public  officers. 
By  the  statute,  every  county  clerk  and  surrogate,  and  the  regis- 
ter of  deeds  in  the  city  and  county  of  New  York  (upon  payment 
of  fees)  is  required  to  receive  and  deposit  in  their  offices  respect- 
ively, any  last  wiU  or  testament  which  any  person  may  deliver  to 
them  for  that  purpose,  and  to  give  a  written  receipt  therefor  to  the 
person  depositing  the  same  (2  B.  8.  404,  §  67 ;  S  B.  8.  5th  ed. 
688).  Such  will  must  be  inclosed  in  a  sealed  wrapper,  so  that  the 
contents  thereof  can  not  be  read,  and  have  indorsed  thereon  the 
name  of  the  testator,  his  place  of  residence,  and  the  day,  month 
and  year  when  delivered ;  and  must  not,  on  any  pretext  whatever, 
be  opened,  read  or  examined,  until  delivered  to  a  person  entitled 
to  the  same,  as  directed  by  the  statute  (§  68).  The  statute  directs 
that  a  will  so  deposited  shall  be  delivered  orily — 
"  1.  To  the  testator  in  person :  or, 
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"  2.  Upon  his  written  order,  duly  proved  by  the  oath  of  a  sub- 
scribing witness :  or, 

"  3.  After  his  death,  to  the  persons  named  in  the  indorsement 
on  the  wrapper  of  such  will,  if  any  such  indorsement  be  made 
theron:  or, 

"  4.  If  there  be  no  such  indorsement,  and  if  the  same  shaU  have 
been  deposited  with  any  other  officer  than  a  surrogate,  then  to  the 
surrogate  of  the  county  "  (§  69). 

If  such  a  will  has  been  deposited  with  a  surrogate,  or  been  de- 
livered to  him  in  accordance  with  any  of  the  provisions  of  §  69 
(above),  then  upon  the  death  of  the  testator  th^  surrogate  is 
required  to  publicly  open  and  examine  it,  and  make  known  its  con- 
tents and  file  it  in' his  office,  there  to  remain,  until  it  has  been  duly 
proved,  if  capable  of  proof,  and  then  to  be  delivered  to  the  per- 
son entitled  to  the  custody  thereof;  or  until  required  by  the 
authority  of  some  competeijt  court  to  produce  it  in  such  court 
(§T0).      ^ 

In  practice,  it  is  found  that,  testators  seldom  avail  themselves 
of  the  prbvisions  of  the  statute,  and  wiUs  are  generally  found  in 
the  possession  of  the  executors,  or  attorneys  of  the  deceased,  or 
among  his  private  papers. 


CHAPTER  III. 

COMMENCEMENT  OF  PROCEEDINGS  AND  EXECUTION  OF  PROCESS. 

Abt.  1, — Original  proceaa  and  its  service. 

2. — Execution  of  mesne  and  final  process. 


ARTICLE  FIRST. 

OEIGINAL   PKOCESS   AND   ITS    SERVICE. 

The  original  process  issuing  from  the  surrogate's  court,  hj 
wMcli  a  proceeding  is  commenced,  is  either  (1)  citation,  (2)  order 
to  show  cause,  or  (3)  summons.  Theoretically,  the  citation  or 
summons  issues  only  upon  an  order  of  the  surrogate  regularly 
entered  in  the  proceeding,  upon  an  application  made.  In 
practice,  however,  this  order  is  not  a  necessary  prerdfc[uisite  to 
the  issuing  of  process ;  and  if  the  application  of  a  party  for  a 
citation  is  entertained,  the  surrogate  issues  the  citation  at  once,  the 
order  therefor  being  entered  afterwards  in  a  book  kept  for  that 
purpose.  The  application  or  petition  for  the  citation  need  not  be 
in  writing  (unless  expressly  required  by  statute),  and  frequently  is 
not  {Smith  v.  Hendngton,  42  £arb.  75),  although  the  surrogate's 
power  to  require  the  petition  to  be  in  writing  is  undoubted  {Foster 
V.  Wilher,  1  Paige,  537).  The  petition  may  be  verified  before 
a  conimissioner  of  deeds  {Bolton  v.  Jacks,  6  Robt.  166). 

Citaiion?^ — The  citation  is  the  process  most  frequently  em- 
ployed to  bring  parties  before  the  court  and  obtain  jurisdiction 
over  them.  It  is  the  appropriate  process  to  compel  the  appear- 
ance of  parties  on  an  application  for  probate,  or  for  letters  of  ad- 
ministration, or  to  compel  executors,  administrators  or  guardians  to 
account,  and  other  similar  proceedings.  The  parties  being  once 
before  the  court  in  such  proceedings,  they  are  of  course  always 
subject  to  the  caU  of  the  court  by  order  to  show  cause. 

Order  to  show  cav^e.] — A  proceeding  to  compel  the  perform- 
ance of  a  duty  by  an  executor,  &c.,  or  to  enjoin  the  executor, 
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Summons. — Form  of  the  Citation. — Service  of  Citation. 


&c.,  in  a  given  case,  is  iisually  commenced  by  an  order  to  show 
cause. 

Summons.] — The  process  of  summons  is  designated  in  the 
statute  as  the  proper  process  in  two  proceedings  only,  to  wit :  the 
compelling  the  return  of  an  inventory  (2  Ji.  S.  85),  and  the  com- 
pelling of  an  executor  to  appear  and  qualify  (2  i?.  S.  TO).  It  in 
no  way  differs  in  form  from  a  citation,  except  that  the  word  sum- 
moned is  nsed  instead  of  cited,  to  conform  to  the  precise  language 
of  the  statute  in  the  two  cases  mentioned  (see  Form  No.  1). 

Form  of  the  citation.] — The  statute  does  not  require  that  the 
citation  should  be  in  any  particular  form,  but  it  is  subject  to  the 
general  provisions  of  the  statute  in  regard  to  the  process  of  courts, 
requiring  such  process  to  run  in  the  name  of  the  people,  to  be  in  the 
Enghsh  language,  &c.  (2  B.  S.  276,  §§  8,  9).  It  is  issued  under 
the  seal  of  the  court,  and  subscribed  or  witnessed  by  the  surrogate 
or  his  clerk.  The  contents  of .  the  citation  vary  in  accordance 
with  the  proceeding  in  which  it  is  employed.  In  some  cases,  as 
in  the  case  of  a  citation  to  attend  the  probate  of  a  wiU  (Z.  1837, 
c.  460,  §  7),  the  statute  requires  various  facts  to  be  stated  in  the 
citation,  and  in  other  cases  it  is  silent  on  the  subject.  For  infor- 
mation on  this  head,  the  various  proceedings  must  be  consulted,  and 
the  forms  in  the  appendix.  In  general,  however,  in  addition  to 
the  mandatory  clause,  the  citation  need  contain  nothing  more  than 
a  statement  of  the  time  and  place  of  appearance,  and  a  general 
reference  to  the  nature  of  the  proceedings. 

Service  of  citation.] — The  citation  or  other  process  may  be 
served  in  any  part  of  the  state,  and  madcTetumable  before  the 
surrogate  who  granted  it  (Z.  1837,  c.  460,  §§  66,  67 ;  People  v. 
Pelham,  14  Wend.  48).  With  respect  to  the  time  and  mode  of 
service,  the  statutes  prescribe  greatly  varying  rules  in  the  different 
proceedings,  and  for  information  on  that  point  the  chapters  on 
those  proceedings  must  be  consulted.*     There  are,  however,  some 


*  See,  with  respect  to  the  service  of  citations,  &s  follows :  citation  to  attend  the 
probate  of  a  will,  L.  183V,  c.  460,  §  8,  as  amended  by  L.  1840,  c.  384,  §  1  (3  iJ.  8. 
5th  ed.  147 ;  4  Mm.  488),  and  L.  1863,  u.  362  (6  Edm.  124) ;  citation  upon  an 
application  to  revoke  probate,  2  R.  8.  61,  62,  part  2,  c.  6,  tit.  1,  §§  32,  34  (3  R.  8. 
6th  ed.  142;  2  Edm.  61);  citation  upon  an  application  for  letters  of  administration, 
3 
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general  statutory  provisions  whieli  apply  in  all  proceedings,  and  in 
those  cases  where  the  statute  does  not  expressly  prescribe  the 
course  to  be  followed,  it  is  understood  that  the  practice  in  the 
former  court  of  chancery  and  the  present  supreme  court  governs. 
The  citation,  however,  unlike  the  summons  under  the  Code  of 
Procedure,  may  be  served  by  a  party  to  the  proceeding  ( Wetmore 
V.  Parker,  52  i7.  Y.  450,  affi'g  1  Zans.  121). 

Service  of  citations  on  lunatics,  cfec] — Where  any  party  en- 
titled to  be  served  with  a  citation  is  insane  or  an  idiot,  the  citation 
must  be  served  on  the  lunatic  or  idiot,  and  on  the  committee  of 
his  person  and  estate,  or  of  either ;  and  in  case  there  is  no  com- 
mittee of  his  person  and  estate,  or  of  either,  then  the  citation 
must  be  served  on  the  lunatic  or  idiot  personally,  and  also  on  the 
person  in  whose  care  and  custody  he  is  (Z.  1872,  c.  693,  §  1). 
And  whenever  a  citation  has  been  served  on-  any  lunatic  or  idiot, 
the  surrogate  must  appoint  a  special  guardian  for  such  person, 
whose  duty  it  is  to  take  charge  of  his  interest  on  the  proceedings 
for  which  he  is  cited  {Id.  §  2). 

Service  on  minors.] — The  mode  of  service  of  citation  upon 
minors  is  regulated  by  statute  (Z.  1847,  c.  460,  as  amended,  Z. 
18Y4,  c.  156).  If  the  minor  is  under  fourteen  years  of  age,  serv- 
ice is  made  by  delivering  a  copy  to  the  minor  personally,  and  also 
to  his  father,  mother,  or  guardian,  or  if  there  be  none  within  the 
state,  then  to  any  person  having  the  care  and  control  of  the  minor, 
or  with  whom  he  may  reside  or  be  employed  by.  If  he  is  over 
fourteen  years  of  age,  service  may  be  made  by  delivering  the  copy 
to  him  personally  (see  Kellet  v.  Eathhun,  4  Paige,  102 ;  Brich^s 
Estate,  15  Abh.  Pr.  12)?  In  proceedings  for  admeasurement  of 
dower,  notices  must  be  served  on  the  guardian  of  a  minor  party 
(2  R.  S.  488,  §  3 ;  see  post,  chap.  Y,  art".  2). 


2  Ii:S.  76,  part  2,  c.  6,  tit.  2,  §  36  (3  if.  8.  5th  ed.  160 ;  2  Edm.  11) ;  citation  to  » 
collector  who  has  neglected  to  deposit  money,  L.  1864,  c.  71,  §  8  (6  Sdm.  232). 
See  also,  with  respect  to  the  service  of  other  kinds  of  process,  as  follows :  order  to 
show  cause  against  selling  real  property,  2  i?.  S.  101,  part  2,  c.  6,  tit.  4,  §§  i-1  (8 
i?.  8.  5th  ed.  18"? ;  2  Edm.  105) ;  summons  to  a  person  named  as  executor  to  appear 
and  qualify,  2  R.  S.  10,  part  2,  c.  6,  tit.  2,  §  10  (3  R.  S.  6th  ed.  155;  2  Edm.  72); 
order  to  account,  L.  183V,  c.  460,  §  16  (8  R.  S.  5th  ed.  178 ;  4  Edm.  500). 
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Service  hy  puUication]. — Where  necessary  parties  reside  out 
'of  the  state,  service  may  be  made  by  publication  (see  post,  chap. 
Y,  art.  2).  By  a  recent  statute  (Z.  1874,  c.  43T),  it  is  provided 
tbat  notices  and  citations  shall  novf  be  published,  except  in  certain 
cases,  in  a  paper  published  in  the  county  of  the  surrogate  instead 
of  the  state  paper  as  formerly. 

Proof  of  service.] — The  service  of  the^citation  or  other  orig- 
inal process  is  usually  proved  by  affidavit,  and  in  the  case  of  a 
citation  upon  an  application  for  probate,  the  statute  expressly  re- 
quires the  proof  to  be  so  m*,de  (Z.  1837,  c.  460,  §  9 ;  Z  E.  S.  5th 
ed.  148  ;  4  Edm.  488).  In  practice,  however,  proof  of  service  in 
all  cases  is  allowed  to  be  made  by  an  admission  in  writing  of  the 
person  served,  and  proper  proof  of  his  signature.  And  in  a  case 
of  admeasurement  of  dower  it  was  held  that  an  admission  of 
service,  signed  by  the  general  guardian  of  a  minor,  was  binding  on 
the  minor  {Board  v.  Board,  4  Abh.  Pr.  295).  If  the  parties 
voluntarily  appear  in  person,  no  proof  of  service  of  procJess  is 
necessary  to  give  the  surrogate  jurisdiction  {Everts  v.  Everts,  62 
Barb.  577). 

Appearances  iy  attorney.] — Notwithstanding  the  imperative 
language  of  the  statute  requiring  evidence  of  service  by  affidavit 
on  application  for  probate,  it  has  been  the  constant  practice  of  the 
court,  in  that  class  of  cases  as  weU  as  in  others,,  to  accept  the  ap- 
pearance in  person,  or  by  attorney,  of  the  party  cited,  as  sufficient 
in  the  place  of  an  affidavit.  It  is  desirable  that  all  appearances  by 
attorney  should  be  in  writing,  and  filed  in  the  office  of  the  sur- 
rogate. It  is  not  to  be  understood,  however,  that  a  general  ap- 
pearance by  an  attorney  in  a  proceeding  in  surrogates'  courts  will 
authorize  him  to  waive  the  personal  service  on  his  client  of  any 
papers  or  citations  which  are  required' to  be  so  served  in  the  course 
of  the  proceedings.  In  New  York  county,  however,  all  persons  may 
appear  in  the  surrogate's  court  by  an  attorney  of  the  supreme 
court;  and  in  such  casp  service  of  papers  (other  than  those  re- 
quired by  statute  or  the  order  of  the  surrogate  to  be  personally 
served)  may  be  made  upon  the  attorney  (Z.  1870,  c.  359,  §  2). 
And  in  that  county  an  appearance  in  the  surrogate's  court  is  pro- 
hibited, except  in  person  or  by  an  attorney  of  the  supreme  court 
(Z.  1870,  e.  369,  §  2).    In  othe:?  counties,  however,  it  is  the  gen- 
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eral  practice  to  allow  any  person  to  practice  as  an  attorney  in  the- 
surrogate's  court  (Bevisor's  note  to  draft  Revised  Stcdutes).  When 
by  due  service  of  process  or  voluntary  appearance  in  person,  or  by 
attorney,  the  parties  are  regularly  in  court,  proceedings  may  be 
taken  in  much  the  same  way  as  in  ordinary  actions  in  courts  of 
record.  When  a  decree  is  made — ^if  it  be  for  the  payment  of 
money — ^it  may  be  docketed  with  the  county  clerk,  and  an  execu- 
tion issued  thereon  (see  ante,  p.  17,  and  Form  No.  6 ) ;  or  it  may 
be  enforced  by  process  of  attachment,  in  that  case,  as  in  all  other 
cases. 


ARTICLE  SECOND. 

EXECUTION   OF   MESNE   AND   FINAL   PROCESS. 

The  surrogate's  court  has  the  same  power  that  the  late  court 
of  chancery  had  to  enforce  its  lawful  orders,  process  and  decrees  by 
attachment  to  compel  personal  appearance,  and  by  commitment  to 
punish  disobedience  to  the  order,  process  or  decree.  This  extends  < 
to  orders  or  decrees  for  the  payment  of  money  as  well  as  to 
those  for  the  delivery  of  specific  property,  or  the  performance  of 
specific  acts.  And  it  extends  to  decrees  against  guardians  {Seaman 
V.  Duryea,  11  iT.  T.  324).  This  power  is  not  derived  from  the 
statute  of  contempts  applicable  to  courts  of  record  {Matter  of  Wat- 
son, 5  Zans.  46*6,  affi'g  3  Id.  408 ;  Seaman  v.  Duryea,  10  Barb. 
632),  but  exists  independently  of  it.  Certain  sections  of  the  statute 
of  contempts  are,  it  is  true,  applicable  to  proceedings  in  a  surro- 
gate's court  {Matter  of  Watson,  5  Zans.  466),  but  the  court  does 
not  proceed  by  virtue  of  that  statute,  and  can  not,  for  the  benefit  of 
the  injured  party,  fine  for  a  contempt,  and  then  commit  for  non- 
payment of  the  fine  {lb.)  The  power  is  that  of  chancery,  which 
is  exercised  by  an  attachment  commanding  the  sherifi  to  bring  the 
person  charged  before  the  surrogate,  to  answer  for  his  alleged  mis- 
conduct. The  party  charged  may  be  allowed  to  give  bonds  to 
appear.  Upon  the  return  of  the  attachment,  if  the  party  charged 
does  not  exonerate  himself,  the  surrogate  may  make  an  order 
that  he  comply  with  the  order,  process  or  decree  in  question,  and 
that  he  be  committed  until  he  does  so,  and  pays  the  fees,  unless 
sooner  discharged  according  to  law.  • 
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Vorwmit merit  for  contempt.'] — Upon  this  order  a  precept  or 
-warrant  may  be  issued  to  the  sheriff,  under  the  seal  of  the  surro- 
gate, commanding  the  sheriff  to  take  the  body  of  'the  person 
charged,  and  keep  him  in  custody  until  he  pays  the  money  or  per- 
forms the  acts  specified.  Properly,  the  warrant  of  commitment, 
as  well  as  the  rule  or  order,  should  show  the  failure  to  pay  or  do 
the  other  act  required;  but  this  is  not  regarded  as  essential,  if 
it  appears  by  the  other  proceedings  {Seaman  v.  Duryea,  10  Barb. 
536).  The  leading  authority  upon  this  subject,  is  Seamam  v. 
Duryea  (11  If.  Y.  324,  affi'g  10  Barb.  523).  That  case  arose  on 
a  guardian's  account;  but  determined  the  construction  of  the 
■statute  as  to  surrogates'  powers  in  the  case  of  executors  and  ad- 
ministrators. 

Whether  a  person  committed  under  such  process,  is  to  be 
deemed  committed  for  contempt,  and  therefore  to  be  kept  in 
close  custody,  or  whether  he  is  to  be  deemed  committed  as 
upon  an  ordinary  execution  against  the  person,  and  therefore  en- 
titled to  the  Jail  libertiel,  and  to  be  discharged  under  the  non- 
imprisonment  act,  is  a  question  left  in  some  doubt  by  the 
authorities  {Matter  of  Watson,  5  Lans.  466).  The  confusion  in 
the  cases  has,  in  part  at  least,  arisen  from  not  observing  the 
principle  that  the  power  to  commit  in  this  court  does  not  come 
from  the  statute  of  contempts,  but  exists  independently  of  it. 
The  question  in  each  ease  is,  whether  this  commitment  was  for  a 
contempt,  or  merely  a  process  in  the  nature  of  an  execution  against 
the  person.  And  the  case  of  People  v.  Cowles  *  (3  Abb.  Ct.  App. 
Deo.  507)  settled  the  rule  that  where  there  is  an  adjudication 
that  a  party  has  a  sum  of  money,  and  that  he  should  pay  it  over, 
and  he  refuses  to  do  so,  the  disobedience  is  a  contempt,  and  the 
prisoner  is  not  entitled  to  the  liberties.  The  power  of  the  surro- 
gate in  this  respect  has  been  best  expounded  by  Allen,  J.,  in 
teaman  v.  Duryea  {supra),  and  although  the  question  there  arose 
"In  regard  to  the  control  of  the  court  over  a  guardian,  the  remarks 
there  made  are  applicable  to  aU  classes  of  cases.  The  learned 
judge  says : 

i 

,  *  The  dissenting  opinion  of  Woodrutf,  J.,  in  this  case,  printed  in  4  Keyes,  46,  is 
•quoted  in  Matter  of  Watson,  6  lam.  Hi,  being  supposed  to  be  the  opinion  of  the 
■court.     The  court  held  the  contrary. 
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"  For  the  purposes  of  settling  accoimts  between  guardians  and 
wards,  and  finally  adjudicating  thereon,  the  surrogate's  court  was. 
clothed  with  all  the  jurisdiction  which  had  before  been  exercised 
by  the  court  of  chancery,  to  be  exercised,  however,  in  the  cases  and 
in  the  manner  prescribed  by  statute ;  and  while  surrogates'  courts- 
can  only  exercise  the  jurisdiction  expressly  conferred  upon  them, 
the  statutes,  being  remedial  and  for  the  advancement  of  justice, 
should  receive  a  favorable  construction,  and  such  as  will  give  to 
them  the  force  and  efficiency  intended  by  the  legislature  {People 
V.  Pelham,   14   Wend.   48).      If  the  powers   of  the  surrogate 
should  be  restricted  to  .requiring    the    guardian  to    render  an 
account  of  his  doings,  which  may,  in  a  limited  sense,  be  held 
to  be  an  accounting,  or  if  it  should  be  held  that  the  surrogate 
is  invested  with  power  to  examine  the  account  rendered,  allow 
and  disallow  items,  and  finally  adjust  and  settle  the  same,  and 
'strike  a  balance,  without  power  to  decree  the  payment  of  such 
balance,  the  remedy  will    come   far   short  of  that  afforded   by^ 
the  court  of  chancery,  and  the  legislature  wiU  have  failed  to  pro- 
vide the  substitute  they  designed.     The  parties  pursuing  will  be 
compelled  to  resort  to  another  court  by  an  independent  action,  to 
obtain  the  relief  which  before  would  have  been  had  in  one  action. 
The  payment  is  a  part  of  the  accounting.     An  officer  or  trustee 
could  not  be  said  to  have  accounted  to  his  government,  superior 
officer,  or  destui  que  trust,  in  respect  to  his  office  or  trust,  who 
should  state  a  just  account  of  the  moneys  in  his  hands,  and  which  he 
oulght  to  pay,  but  which  he  should,  nevertheless,  neglect  or  refuse 
to  pay.     The  bond  of  a  guardian  is  conditioned  that  he  -syUI,  in  all 
things,  discharge  the  duty  of  a  guardian  to  the  minor  according  to 
law,  and  that  he  will  render  a  true  and  just  account  of  aU  moneys, 
and  property  received  by  him,  and  of  the  application  thereof,  and 
of  his  guardianship  in  aU  respects,  to  any  court  having  cognizance 
thereof,  when  thereunto  required  (2  P.  S.  151,  §  8).     And  it  would 
hardly  be  claimed  that  the  refusal  to  pay  over  an  ascertained  bsfl- 
ance  would  not  be  a  breach  of  this  condition.     The  law  of  183Y  (c. 
460,  §  63),  authorizing  the  docketing  of  any  decree  which  may  be 
made  by  a  surrogate  for  the  payment  of  money  by  a  guardian,  and 
an  execution  to  be  issued  thereon,  is  a  strong  expression  of  the  leg- 
islative opinion  of  the  power  of  the  surrogate  to  make  such  decree, 
for  it  assimies  that  the  power  exists.     The  surrogate  has  authority- 
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to  compel  the  guardian  to  account,  wMcli  includes  the  payment  of 
any  sum  which  may  be  found  in  his  hands,  and  necessarily  implies 
power  to  make  the  necessary  order  or  decree  in  the  premises,  and 
this  aside  from  the  general  power  to  control  and  direct  the  conduct 
of  guardians.  The  accounting  is  incomplete  until  payment  of  the 
money,  and  the  whole  is  a  process  which  may  be  enforced  by 
attachment,  to  be  issued  by  the  surrogate,  under  2  It.  S.  221,  §  6." 
This,  opinion,  it  will  be  seen,  goes  far  to  support  the  doctrine  that 
an  unexcused  breach  of  the  fiduciary  d.uty  of  an  executor,  admin- 
istrator, or  guardian,  in  respect  to  the  payment  of  money,  is,  when 
judicially  ascertained  by  the  surrogate,  a  contempt,  irrespective  of 
the  question  whether  the  executor,  &c.  had  the  money  at  the  time 
the  order  for  its  payment  was  made.  A  breach  of  the  duty  and 
of  the  oath  of  the  trustee  may  well  be  deemed  a  contempt  of  the 
court. 


CHAPTER   IV. 

PARTIES  TO  PEOCEEDINGS  m  SURROGATES'  COURTS. 

Aet.  1. — Heirs  at  law  under  the  statute  of  descent. 

2. — Next  of  kin  under  the  statute  of  distribution. 
3. — Other  parties. 


AETICLE  FIRST. 

HEIRS   AT   LAW  UNDER   THE   STATUTE   OF   DESCENT. 

The  persons  who  are  necessary  parties  to  a  proceeding  in  the 
surrogate's  court  are  usually  those  who  are  ultimately  entitled  to  the 
fund  or  estate  in  question  in  the  ordinary  course  of  law,  apart  from 
any  disposition  made  of  it  by  the  deceased — in  other  words  those  who 
are  the  "heirs"  and  "next  of  kin"  of  the  deceased.  The  "heirs" 
and  the  "next  of  kin"  are  often  the  same  persons,  although  they 
constitute  separate  and  distinct  classes.  In  legal  phraseology,  the 
word  "  heirs  "  is  used  to  designate  those  relatives  who  succeed  to 
the  real  property;  while  the  words  "next  of  kin"  are  used  to 
designate  often  the  same  relatives  who  succeed  to  the  personal 
property.  Who  these  persons  are  in  any  particular  case  must  be 
determined  by  an  examiaation  of  the  statutes  of  descent  (1  H.  S. 
751)  and  of  distribution  (2  JR.  S.  96). 

It  is  not  intended,  in  this  place,  to  do  more  than  point  out  the 
provisions  of  these  statutes,  which,  regulating  as  they  do  the 
descent  of  real,  and  the  distribution  of  personal,  property,  neces- 
sarily determine  the  proper  parties  to  a  proceeding  affecting  such 
descent  or  distribution.  For  it  may  be  stated  as  a  principle  that 
every  person  having  an  interest  in  the  estate  which  can  be  af- 
fected by  the  proceeding  should  be  made  a  party  to  it.  "We  have 
deferred  the  consideration  of  who  may  institute  particular  pro^ 
ceedings,  or  who  are  necessary  to  be  cited  to  appear  therein,  until 
we  come  to  consider,  in  their  order,  the  various  proceedings  known 
to  surrogates'  courts. 
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.  Order  of  descent  of  real  estate.'] — The  statute  known  as  the 
statute  of  descent  provides  that  "  the  real  estate  of  every  person, 
who  shall  die  without  devising  the  same,  shall  descend  in  manner 
following ; 

1.  To  his  lineal  descendants;  2.  To  his  father;  3.  To  his 
mother ;  and  4.  To  his  collateral  relatives ;  subject  in  all  cases  to 
the  rules  and  reflations  hereinafter  prescribed"   (1  Ji.  S.  751, 

§!)•  • 

Lineal  descendants  in  equal  degrees.] — "If  the  intestate  shal 
leave  several  descendants  in  the  direct  line  of  lineal  descent,  and 
all  of  equal  degree  of  consanguinity  to  such  intestate,  the  inherit- 
ance shall  descend  to  such  persons  in  equal  part,  however  remote 
from  the  intestate  the  common  degree  of  consanguinity  may  be " 
{Id.  §  2). 

Children  li/ving,  and  descendants  of  dead  children.] — "  If  any 
of  the  children  of  such  intestate  be  living,  and  any  be  dead,  the 
inheritance  shaU  descend  to  the  children  who  are  living,  and  to  the 
descendants-  of  such  children  as  shall  have  flied ;  so  that  each  child 
who  shall  be  living,  shall  inherit  such  share  as  would  have  de- 
scended to  him,  if  aU  the  children  of  the  intestate  who  shall  have 
died  leaving  issue,  had  been  living ;  and  so  that  the  descendants  of 
each  child  who  shall  be  dead,  shall  inherit  the  share  which  their 
parent  would  have  received  if  living"  {Id.  §  3). 

Descendants  of  unequal  degrees.] — "  The  rule  of  descent  pre- 
scribed in  the  last  section  shall  apply  in  every  case  where  the  de- 
scendants of  the  intestate,  entitled  to  share  in  the  inheritance,  shaU 
be  of  unequal  degrees  of  consanguinity  to  the  intestate ;  so  that 
those  who  are  in  the  nearest  degrees  of  consanguinity  shall  take 
the  shares  which  would  have  descended  to  them,  had  aK  the  de- 
scendants in  the  same  degree  of  consanguinity,  who  shall  haive  died 
leaving  issue,  been  Uving ;  and  so  that  the  issue  of  the  descendants 
who  shall  have  died,  shall  respectively  take  the  shares  which  their 
parents,  if  living,  would  have  received"  {Id.  §  4). 

When  father  to  inherit?^ — "  In  case  the  intestate  shall  die  with- 
out lawfid  descendants,  and  leaving  a  father,  then  the  inheritance 
shall  go  to  such  father,  unless  the  inheritance  came  to  the  intestate 
on  the  part  of  his  mother,  and  such  mother  be  living;  but  if  such 
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motlier  be  dead,  the  inheritance  descending  on  her  part  shall  go  to 
the  father  for  life  and  the-  reversion  to  the  brothers  and  sisters  of 
the  intestate  and  their  descendants,  according  to  the  law  of  inherit- 
ance by  collateral  relatives  hereinafter  provided.  If  there  be  no 
such  brothers  or  sisters  or  their  descendants  living,  such  inheritance 
shall  descend  to  the  father  in  fee"  {Id.  §  5).    , 

When  mother  to  inherit  for  life.] — "  If  the  intestate  shall  die 
vrithout  descendants  and  leaving  no  father,  or  leaving  a  father  not 
entitled  to  take  the  inheritance  under  the  last  preceding  section, 
and  leaving  a  mother,  and  a  brother  or  sister,  or  the  descendant  of 
a  brother  or  sister,  then  the  inheritance  shall  descend  to  the  mother 
during  her  hf  e,  and  the  reversion  to  such  brothers  and  sisters  of 
the  intestate  as  may  be  living,  and  the  descendants  of  such  as  may 
be  dead,  according  to  the  same  law  of  inheritance  hereinafter  pro- 
vided" {Id.  §  6).  • 

When  to  inherit  fes.] — "  If  the  intestate  in  such  case,  shall 
leave  no  brother  or  sister,  nor  any  descendants  of  any  brother  or 
sister,  the  inheritance  'shall  descend  to  the  mother  in  fee  "  {Id.  §  6). 

Collateral  relatives.] — "  If  there  be  no  father  or  mother,  capa- 
ble of  inheriting  the  estate,  it  shall  descend,  in  the  cases  herein- 
after specified,  to -the  collateral  relatives  of  the  intestate"  {Id.  §  Y). 

Hule  when  all.  of  different  degrees.] — "  If  there  be  several  such 
relatives,  all  of  equal  degree  of  consanguinity  to  the  intestate,  the 
inheritance  shall  descend  to  them  in  equal  parts,  however  remote 
from  the  intestate  the  common  degree  of  consanguinity  may  be" 

{Id.  §  7). 

Brothers  and  sisters  and  their  descendants.] — "If  all  the 
brothers  and  sisters  of  the  intestate  be  living,  the  inheritance  shall 
descend  to  such  brothers  and  sisters ;  if  any  of  them  be  living,  and 
any  be  dead,  then  to  the  brothers  and  sisters,  and  every  of  them 
who  are  living,  and  to  the  descendants  of  such  brothers  and  sisters 
as  shall  have  died ;  so  that  each  brother  or  sister  who  shaU  be  liv- 
ing, shall  inherit  such  share  as  would  have  descended  to  him  or 
her,  if  aU  the  brothers  and  sisters  of  the  intestate,  who  shall  have 
died  leaving  issue,  had  been  living;  and  so  that  such  descendants 
shall  inherit  the  share  which  their  parent  would  have  received,  if 
living"  {Id.  §  8). 
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Rule  where  such  descendants  are  of  unequal  degrees  i\ — "The 
same  law  of  inlieritance,  prescribed  in  tlie  last  section,  shall  pre- 
vail, as  to  the  other  direct  lineal  descendants  of  every  brother  and 
sister  of  the  intestate,  to  the  remotest  degree,  whenever  such  de- 
scendants are  of  unequal  degrees "  {Id.  %  9). 

Representation  among  collaterals.] — Under  the  statute  of  de- 
scent of  1786  (1  R.  L.  of  1813,  p.  52),  no  representation  was 
allowed  among  collaterals  beyond  brothers'  and  sisters'  children. 
By  the  Kevised  Statutes,  however,  the  principle  of  representation 
is  changed,  so  as  to  extend  to  all  lineal  descendants  of  a  brother  or 
sister,  however  remote  {Hannan  v.  Osborne,  4  Paige,  340).  Be- 
fore the  Kevised  Statutes,  aU  linecd  descendants,  of  equal  degrees 
of  consanguinity,  took  equally,  however  remote  they  all  might  be 
from  the  intestate ;  and  if  any  of  that  class  had  died,  leaving  issue, 
such  issue  took  by  representation.  But,  in  regard  to  colla.terals, 
they  took  by  representation,  although  they  all  stood  in'  equal  de- 
gree. By  1  R.  S.  752,  §§  8,  9,  10,  lineals  and  collaterals  are  placed 
on  the  same  footing,  and  both  take  as  do  lineals  {Pond  v.  Berghy 
10  Paige,  140).  The  rule  now  among  both  lineals  and  collaterals 
is,  that,  if  aU  the  heirs  are  in  the  same  degree  of  consanguinity  to 
the  intestate,  they  take  equally,  however  remote  they  may  be  from 
him ;  but,  if  some  of  the  class  of  relatives  nearest  to  the  decedent 
are  dead  and  leave  issue,  the  survivors  of  the  cMss  take  equally 
among  themselves,  and  the  representatives  of  those  who  are  dead 
take  the  share  which  their  ancestors  of  that  class  would  be  entitled 
to  if  Uving  {Ih.  and  Hyatt  v.  Pugsley,  2€Barb.  301).  Where  the  in- 
heritance descends  to  or  through  brothers  or  sisters,  or  both,  the 
primary  division  is  to  be  made  between  the  nearest  surviving  rela- 
tives and  the  descendants  of  those  of  the  same  degree  ■  who  may 
have  died,  so  that  the  descendants  of  such  shall  collectively  take  the 
share  which  would  have  fallen  to  their  ancestor,  had  he  or  she  been 
Hving.  This  is  the  construction  to  be  put  on  1  R.  8.  751,  §§  7,  8^ 
9,  taken  together  {Hyatt  v.  Pugsley,  23  Barh.  300). 

Brothers  and  sisters  of  father,  and  their  descendants.] — "  If 
there  be  no  heir  entitled  to  take  under  either  of  the  preceding  sec- 
tions, the  inheritance,  if  the  same  shall  have  come  to  the  intestate 
on  the  part  of  his  father,  shall  descend — 
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1.  To  the  brothers  and  sisters  of  the  father  of  the  intestate  in 
equal  shares,  if  all  be  living ; 

2.  If  any  be  living,  and  any  shall  have  died,  leaving  issue,  then 
to  such  brothers  and  sisters  as  shall  be  living,  and  to  the  descend- 
ants of  such  of  the  said  brothers  and  sisters  as  shall  have  died ; 

3.  If  all  such  brothers  and  sisters  shaU  have  died,  then  to  their 
descendants. 

In  all  cases,  the  inheritance  shall  descend  in  the  same  manner 
as  if  aU  such  brothers  and  sisters  had  been  the  brothers  and  sisters 
of  the  intestate"  (1  JR.  S.  75,  §  10). 

brothers  and  sisters  of  mother,  and  their  descendants.] — "  If 
there  be  no  brothers  or  sisters,  or  any  of  them,  of  the  father  of  the 
,  intestate,  and  no  descendants  of  such  brothers  and  sisters,  then  the 
inheritance  shaTl  descend  to  the  brothers  and  sisters  of  the  mother 
•of  the  intestate,  abd  to  the  descendants  of  such  of  the  said  brothers 
and  sisters  as  shall  have  died,  or  if  all  shall  have  died,  then  to  their 
descendants,  in  the  same  manner  as  if  aU  such  brothers  and  sisters 
had  been  the  brothers  and  sisters  of  the  father  "  {Id.  §  11). 

When  brothers  and  sisters  of  mother,  and  their  descendants, 
will  he  preferred  to  those  of /ather.]—"  In  all  cases  not  provided 
for  by  the  preceding  sections,  where  the  inheritance  shall  have  come 
to  the  intestate  on  the  part  of  his  mother,  the  same,  instead  of  de- 
scending to  the  brothers  and  sisters  of  the  intestate's  father,  and 
their  descendants,  as  prescribed  in  the  preceding  tenth  section,  shall 
descend  to  the  brotheA  and  sisters  of  the  intestate's  mother,  and  to 
their  descendants,  as  directed  in  the  last  preceding  section ;  and  if 
there  be  no  such  brothers  and  sisters,  or  descendants  of  them,  then 
such  inheritance  shaU  descend  to  the  brothers  and  sisters,  and  their 
descendants,  -of  the  intestate's  father,  as  before  prescribed "  {Id. 
§12). 

Inheritance  from  the  first  purchaser.] — The  Eevised  Statutes 
have  abolished  the  rule  of  the  common  law  which  declared  that, 
when  the  intestate  was  the  first  purchaser  of  the  inheritance,  rela- 
tives on  the  side  of  the  father  should  be  entitled  to  take  so  as  to 
exclude  those  on  the  side  of  the  mother,  until  the  blood  of  the 
father  was  wholly  exhausted  {Brown  v.  Burlimgham,  5  Sandf. 
418).     This  rule,  at  any  rate,  was  only  applicable  when  the  descent, 
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from  the  want  of  near  relatives,  could  pass  to  collaterals  only,  and 
when,  consequently,  those  only  could  be  entitled  to  take  who  were 
able  to  trace  their  descent  from,  a  common  ancestor.  It  did  not 
apply  as  between  brothers  and  sisters.  Thus,  where  A.,  the  first 
purchaser,  died  intestate,  leaving  B.,  a  niece,  and  C.  and  D.,  her 
brother  and  sister  by  the  half  blood,  it  was  held  that  B.,  C.  and  D. 
each  took  one-third  of  the  estate  {lb.) 

When  hrothers  and  sisters  of  ioth  father  and  mother,  c&c.  ^viU 
inherit  equally.] — "  In  cases  where  the  inheritance  has  not  cojne  to 
the  intestate  on  the  part  of  either  the  father  or  mother,  the  inher- 
itance shall  descend  to  the  brothers  and  sisters  both  of  the  father 
and  mother  of  the  intestate,  in  equal  shares,  and  to  their  descend- 
ants, in  the  same  manner  as  if  all  such  brothers  and  sisters  had  been 
the  brothers  and  sisters  of  the  intestate  "  (1  Ji.  S.  T53,  §  13). 

Illegitimate  intestate.} — "  In  case  of  the  death,  without  descend- 
ants, of  an  intestate  who  shall  have  been  illegitimate,  the  inherit- 
ance shall  descend  to  his  mother ;  if  she  be  dead,  it  shall  descend 
to  the  relatives  of  the  intestate  on  the  part  of  the  mother,  as  if  the 
intestate  had  been  legitimate  "  {Id.  §  14). 

Relatives  of  the  half  hlood.~\ — "  Relatives  of  the  half  blood  shall 
inherit  equally  with  those  of  the  whole  blood  in  the  same  degree ; 
and  the  descendants  of  such  relatives  shah  inherit  in  the  same  man- 
ner as  the  descendants  of  the  whole  blood;  unless  the  inheritance 
came  to  the  intestate  by  descent,  devise,  or  gift  of  some  one  of  his 
ancestors ;  in  which  case,  all  those  who  are  not  of  the  blood  of  such 
ancestor,  shaU  be  excluded  from  such  inheritance  "  {Id.  §  15).  The 
provisions  of  this  section  refer  to  the  immediate,  and  not  the  remote, 
source  of  the  intestate's  title — ^that  is,  an  ascendant  of  the  intestate 
in  the  right  line,  as  father,  &c.  The  statute  does  not  include  col- 
lateral relatives,  as  brothers  and  sisters.  Thus,  y^here  A.  died  in- 
testate, and  seized  of  land,  and  leaving  children,  B.,  C.  and  D.,  and 
a  widow,  who  married  again,  and  had  a  cluld,  E.,  and  afterwards 
the  widow  died,  and  the  children  0.  and  D.  died,  without  issue, 
and  afterwards  B.  died,  without  issue,  it  was  held  that,  on  her  death, 
B.  owned  the  whole  estate — one-third  by  direct  descent  from  her 
father,  and  two-thirds  by  descent  from  her  sisters  0.  and  D.,  and 
that,  as  to  the  one-third  she  derived  directly  from  her  father,  it 
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went  to  his  brothers  and  sisters,  to  the  exclusion  of  her  half-sister 
E. ;  but  that  the  two-thirds  which  she  derived  by  descent  from  her 
own  sisters  C.  and  D.,  went  to  her  half-sister  E.  {Valentine  t. 
Wetherill,  31  Barb.  655).  As  to  the  meaning  of  the  terms  "  the 
blood  "  of  the  ancestor,  under  this  section,  see  Beebe  v.  Oriffing' 
{l^N.  T.  235);  and  as  to  when  the  half-blood 'are  entitled,  see 
Champlin  v.  Baldwin  (1  Paige,  563). 

Cases  unprovided  for.} — "  In  all  eases  not  provided  for  by  the 
preceding  rules,  the  inheritance  shall  descend  according  to  the 
course  of  the  common  law  "  (1  S.  8.  T54,  §  16). 

Shares  of  heirs.} — "  Whenever  there  shall  be  but  one  person 
entitled  to  inherit,  according  to  the  provisions  of  this  chapter,  he 
shall  take  and  hold  the  inheritance  solely ;  and  whenever  an  in- 
heritance, or  a  share  of  an  inheritance,  shall  descend  to  several 
persons,  under  the  provisions  of  this  chapter,  they  shall  take  as 
tenants  in  common  in  proportion  to  their  respective  rights  "  {Id. 
%  IT ;  and  see  Cole  v.  Irvine,  6  Hill,  638).  * 

Posthumous  descendants  and  relatives.} — "Descendants  and 
relatives  of  the  intestate,  begotten  before  his  death  but  born  there- 
after, shall  in  all  cases  inherit  in  the  same  manner  as  if  they  had 
been  bom  in  the  lifetime  of  the  intestate,  and  had  survived  him  " 
{Id.  %  18 ;  and  see  Mason  v.  Jones,  2  Bari.  25). 

Illegitimate  children  and  relaOves.} — By  1  P.  S.  Y54,  §  19,  it 
was  provided  that  children  and  relatives  who  were  iUegitimate 
should  not  be  entitled  to  inherit  under  any  of  the  provisions  of 
that  chapter ;  but  that  provision  is  now  modified  by  Z.  1855,  which 
is  as  follows :  "  Illegitimate  children,  in  default  of  lawful  issue, 
may  inherit  real  and  personal  property  from  their  mother,  as  if 
legitimate ;  but  nothing  in  this  act  shall  affect  any  right  or  title  in 
or  to  any  real  or  personal  property  already  vested  in  the  lawful 
heirs  of  any  person  heretofore  deceased  "  (Z.  1855,  p.  1046,  c.  547, 
§1). 

Alien  ancestor.} — The  statute  provides  that  no  person  capable 
of  inheriting  under  the  provisions  of  the  statute,  shall  be  precluded 
from  inheritance  by  reason  of  the  alienation  of  his  ancestor  {Id. 
§  22).     This  provision,  however,  is  prospective,  and  has  no  appli- 
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cation  to  cases  which  occurred  previous  to  its  adoption,  *.  e.,  Jan- 
nary  1st,  1830  {Jackson  v.  Oreen,  1  Wend.  336 ;  Bedpath  v.  Rich, 
3  Scmdf.  81).  As  to  meaning  of  term  "ancestor,"  see  Banks  v. 
Walker,  3  Barb.  Oh.  438 ;  McCarthy  r.  Marsh,  5  if.  Y.  262 ; 
People  V.  Irvin,  21  Wend.  127 ;  McLean  v.  Sxoanton,  13  iV.  iF. 
635 ;  McOreery  v.  Somerville,  9  W^Aea^.  354. 

Application  of  statute  and  dejmition  of  terms.] — The  statute 
is  declared  not  to  affect  the  estate  of  a  husband  as  tenant  by  the 
curtesy,  nor  of  a  widow  as  tenant  in  dower,  nor  any  limitation  of  any 
estate  by  deed  or  will  (1  R.  S.  754,  §  20).  It  is  also  provided  that 
real  estate  held  in  trust  for  any  other  person,  if  not  devised  by  the 
person  for  whose  use  it  is  held,  shall  descend  to  his  heirs  according 
to  the  abo^>e  provisions  {Id.  §  21). 

The  term  "  real  estate,"  as  used  in  the  statute,  is  declared,  by 
section  27,  to  include  every  estate,  interest,  and  right,  legal  and 
equitable,  in  lands,  tenements,  and  hereditaments,  except  such  as 
are  determined  or  extinguished  by  the  death  of  an  intestate,  seized 
or  possessed  thereof,  or  in  any  manner  entitled  thereto,  and  except 
leases  for  years  and  estates  for  the  life  of  another  person ;  and  the 
term  "  inheritance,"  is  to  be  understood  to  mean  real  estate,  as 
above  defined,  descended  according  to  the  provisions  of  the  stat- 
ute.* The  statute  further  provides  (§  28)  that '  whenever  any 
person  is  described  in  the  statute  as  living,  "  it  shall  be  understood 
that  he  was  living  at  the  time  of  the  death  of  the  intestate  from 
whom  the  descent  came ;  and  whenever  any  person  is  described  as 
having  died,  it  shall  be  understood  that  he,  died  before  such  in- 
testate." So  the  expressions,  "  where  the  estate  shall  have  come 
to  the  intestate  on  the  part  of  the  father "  or  "  mother,"  as  the 
case  may  be,  is  to  be  construed  to  include  every  case  where  the 

*  Thus,  wliere  a  testator  devised  lands  with  certain  limitations,  by  which,  accord- 
ing to  the  construction  put  upon  the  devise,  M.  had  an  equitable  life  estate,  and  his 
son  a  remainder  in  fee,  it  was  held  that,  upon  the  death  of  the  son  without  lineal 
descendants,  this  remainder  in  fee  passed  to  M.,  his  father,  under  the  statute  of 
descent  ( Vanderheyden  v.  Crandall,  2  Den.  9),  Where  land  is  sold  in  a  partition  suit, 
and  the  money  paid  into  court,  or  otherwise  disposed  of,  until  the  persons  entitled 
to  such  money  come  of  age,  and  they  die  before  majority,  the  money  is  divided  as  if 
it  were  real  estate  ( Valentine  v.  Welherill,  31  Barh.  655).  And  money  invested  in 
land  for  the  use  of  the  intestate  follows  the  same  rule  {Champion  v.  Baldwin,  1  Paige, 
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inlieritance  shall  have  come  to  the  intestate  by  devise,  gift,  or 
descent  from  the  parent  referred  to,  or  from  any  relative  of  the 
blood  of  such  parent"  (1  B.  S.  Y55,  §  29). 

Miscellaneous  provisions  in  regard  to  descent.'] — Besides  these 
provisions,  however,  it  should  be  observed  that  for  a  brief  period 
(viz.,  1860  to  1862)  reference  shoidd  be  had  as  to  the  life  estate  of 
the  surviving  husband  or  wife  or  minor  child  to  the  Z.  1860,  p.  1S7, 
c.  90,  §§  10  and  11,  which  are  repealed  by  L:  1862,  p.  344,  c.  172, 
§  2.  After-bom  children,  too,  unprovided  for  in  the  parent's  will,  are 
entitled  to  share  in  the  estate  (2  S.  S.  65,  §  49,  as  amended  by 
Z.  1869,  c.  22).  The  property  of  an  insane  person  descends  as  if 
he  were  of  soimd  mind  (2  B.  S.  55,  §  25).  Certain  remedies  also 
as  to  real  property  pass  at  once  to  the  heir  (1  B.  S.  747*  §  23  ;  2 
Id.  334,  §4;  Z.  1846,  c.  274). 

AETICLE    SECOND. 

NEXT  OF  KIN  UNDBE  THE  STATUTE  OF  DISTEIBUTIONS. 

Computing  degrees  of  Mndred.] — On  the  question  who  are- 
"  the  next  of  kin  in  equal  degree,"  within  the  meaning  of  that  phrase 
as  used  in  the  statute  of  distributions,  reference  is  to  be  had  to  the ' 
English  ecclesiastical  law  {Sweeseyr.  Willis,  1  Bradf.  495),  which 
adopted  in  respect  to  personal  estate  the  rule  of  the  civil  law,  not 
as  in  case  of  real  estate,  that  of  the  canon  law  (2  Blachst.  Com. 
604,  515).  The  rule  of  the  civil  law  is  to  count  up  from  either  of 
the  persons  related  to  the  common  ancestor,  and  then  down  to  the 
other  person  related,  reekonitig  a  degree  to  each  person  ascending 
and  descending.  The  canon  law  reckoned  by  counting  down,  from 
the  common  ancestor,  the  number  of  removals  in  the  longest  line. 
Grandfather. 


\ 


Father.  Uncle. 


\ 


InteBtate.  Brother.  Cousin, 

Son.  Nephews  and  nieces. 
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In  other  words,  if  we  regard  the  lines  as  forming  a  triangle,  of  which 
the  common  ancestor  is  the  apex,  the  civH  law  counts  all  the  spaces 
in  both  legs  of  the  triangle ;  the  canon  law  comits  only  the  spaces  in 
the  longest  leg.  Thus,  by  the  canon  law,  the  son  of  the  intestate 
is  in  the  third  degree,  alike  from  the  cousin  of  the  intestate,  from 
the  uncle  of  the  intestate  and  from  the  grandfather  of  the  intestate, 
while,  by  the  civil  law,  the  son  of  the  intestate  is  in  the  third  degree 
from  the  grandfather,  the  fourth  degree  "from  the  uncle,  and  the 
fifth  from  the  cousin  {Bogert  v.  Furman,  10  Paige,  496,  and  cases 
cited ;  Sfweesey  v.  Willis,  1  Bradf.  495 ;  Earring  v.  Coles,  2  Id.  349 ; 
Hurdn  v.  Froal,  3  Id.  414). 

The  statute  of  distributions  of  this  state  is  fonmd  in2  F.  S.9Q 
(3  F.  S.  5th  ed.  marg.  p.  183,  §  T5,  &c.)  It  should  be  observed,  in 
reading  it,  that  its  provisions  do  not  apply  to  the  estates  of  mar- 
ried women  who  leave  no  surviving  descendants  {Barnes  v.  Under- 
wood, 47  iV.  Y.  351,  rev'g  3  lans.  526) ;  and  that  the  words  "  legal 
representatives  "  do  not,  as  in  some  other  statutes,  mean  executors 
or  administrators,  but  issue  who,  in  certain  cases,  are  allowed  to 
represent,  or  take  in  place  of,  their  deceased  parent  or  grandparent. 
The  share  which  comes  to  a  person  under  this  statute  is  designated 
"  a  distributive  share."  If  a  son  or  daughter  of  the  intestate  died 
before  the  mtestate^  but  left  children  or  grandchildren  who  survive 
the  intestate,  the  law  preserves  to  these,  his  grandchildren  or 
great-grandchildren,  the  distributive  share  which  their  parent,  his 
child,  would  have  taken  had  he  survived ;  and  the  share  is  divided 
among  them  according  to  their  number.  This  is  not  regarded  as 
affecting  the  rules  which  govern  the  computation  of  degrees,  but 
the  children  of  the  second  or  third  generation  represent  their  de- 
ceased parent  for  the  purpose  of  distribution.  If,  however,  the 
intestate's  son  or  daughter  suiwives  him,  and  afterward,  but  before 
distribution,  dies,  leaving  issue,  fhe .doctrine  of  representation  does, 
not  apply.  The  right  to  a  distributive  share  of  the  intestate's 
estate  is,  in  general,  vested  on  his  death ;  and  if  a  distributee, 
having  a  vested  right,  dies  before  distribution  is  made,  the  share  is 
to  be  paid  to  his  executors  or  administrators  (Fose  v.  Clark,  8  Fadge, 
614).  It  is  part  of  his  estate  to  be  distributed,,  not  by  the  doc- 
trine of  representation,  but  according  to  the  other  provisions  of  the 
statute  of  distributions  as  applied  to  his  family. 
4 
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Order  of  distribution. \ — The  order  of  distribution  is  set  forth 
in  the  statute,  as  follows :  "  "Where  the  desceased  shall  hare  died 
intestate,  the  surplus  of  his  personal  estate  remaining  after  pay- 
ment of  debts,  and  where  the  deceased  left  a  will,  the  surplus 
remaining  after  the  payment  of  debts  and  legacies,  if  not  be- 
queathed, shall  be  distributed  to  the  widow,  children,  or  next  of 
Mn  of  the  deceased  in  manner  following : 

"  1.  One-third  part  thereof  to  the  widow,  and  all  the  residue  by 
equal  portions  among  the  children  and  such  persons  as  legally 
represent  such  children,  if  any  of  them  shall  hare  died  before  the 
deceased ; 

"  2.  If  there  be  no  children,  nor  any  legal  representatives  of 
them,  then  one  moiety  of  the  whole  surplus  shall  be  allotted  to 
the  widow,  and  the  other  moiety  shall  be  distributed  to  the  next 
sA  kin  of  the  deceased,  entitled  under  the  provisions  of  this  section  ; 

"  3.  If  the  deceased  leave  a  widow,  and  no  descendant,  parent, 
brother  or  sister,  nephew  or  niece,  the  widow  shall  be  entitled  to 
the  whole  surplus ;  but  if  there  be  a  brother  or  sister,  nephew  or 
niece,  and  no  descendant  or  parent,  the  widow  shall  be  entitled  to 
a  moiety  of  the  surplus  as  above  provided,  and  to  the  whole  of  the 
residue  where  it  does  not  exceed  two  thousand  dollars;  if  the 
residue  exceed  that  sum,  she  shall  receive,  in  addition  to  her 
moiety,  two  thousand  dollars,  and  the  remainder  shall  be  dis- 
tributed to  the  brothers  and  sisters,  and  their  representatives ; 

"  4.  If  there  be  no  widow,  then  the  whole  surplus  shaU.  be  dis- 
tributed equally  to  and  among  the  children,  and  such  as  legally 
represent  them ; 

"  5.  In  case  there  be  no  widow,  and  no  children,  and  no  repre-. 
sentatives  of  a  child,  then  the  whole  surplus  shall  be  distributed  to 
the  next  of  kin,  in  equal  degree,  to  the  deceased,  and  the  legal 
representatives ;  .     • 

"  6.  If  the  deceased  shall  leave  no  children,  and  no  representa- 
tives of  them,  and  no  father,  and  shall  leave.a  widow  and  a  mother, 
the  moiety  not  distributed  to  the  widow  shall  be  distributed  in- 
equal  shares  to  his  mother  and  brothers  and  sisters,  or  the  repre- 
sentatives of  such  brothers  and  sisters ;  and  if  there  be  no  widow 
the  whole  surplus  shall  be  distributed  in  like  manner  to  the  mother, 
and  to  the  brothers  and  sisters,  or  the  representatives  of  such 
brothers  and  sisters. 
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"  Y.  If  the  deceased  leave  a  father,  and  no  child  or  descendant, 
the  father  shall  take  a  moiety,  if  there  be  a  widow,  and  the  whole, 
if  there  be  no  widow ; 

"  8.  If  the  deceased  leave  a  mother,  and  no  child,  descendant, 
father,  brother,  sister,  or  representative  of  a  brother  or  sister,  the 
mother,  if  there  be  a  widow,  shall  take  a  moiety,  and  the  whole,  if 
there  be  no  widow ;  and  if  the  deceased  shall  have  been  an  ille- 
gitimate, and  have  left  a  mother,  and  no  child  or  descendant  or 
widow,  such  mother  shall  take  the  whole,  and  be  entitled  to  letters 
of  administration,  in  exclusion  of  all  other  persons,  in  pursuance 
of  the  provisions  of  this  chapter.  And  if  the  mother  of  such  de- 
ceased shall  be  dead,  the  relatives  of  the  deceased  on  the  part  of 
the  mother  shall  take,  in  the  same  manner  as  if  the  deceased  had 
been  legitimate,  and  be  entitled  to  letters  of  administration  in  the 
same  order ; 

"  9.  Where  the  descendants  or  next  of  kin  of  the  deceased,  en- 
titled to  share  in  his  estate,  shall  be  all  in  equal  degree  to  the 
deceased,  their  shares  shall  be  equal ; 

"  10.  When  such  descendants  or  next  of  kin  shall  be  of  unequal 
degrees  of  kindred,  the  surplus  shall  be  apportioned  among 
those  entitled  thereto,  according  to  their  respective  stocks,  so 
that  those  who  take  in  their  own  right  shall  receive  equal  shares, 
and  those  who  take  by  representation  shall  receive  the  share  to. 
which  the  parent  whom  they  represent,  if  living,  would  have  been 
entitled. 

"  11.  No  representation  shall  be  admitted  among  collaterals  after 
brothers'  and  sisters'  children ; 

"  12.  Relatives  of  the  half  blood  shall  take  equally  with  those  of 
the  whole  blood  in  the  same  degree ;  and  the  representatives  of 
such  relatives  shall  take  in  the  same  manner  as  the  representatives 
of  the  whole  blood ; 

"  13.  Descendants  and  next  of  kin  of  the  deceased,  begotten 
before  his  death  but  bom  thereafter,  shall  take  in  the  same  manner 
as  if  they  had  been  born  in  the  lifetime  of  the  deceased,  and  had 
survived  him"  (2  i?. A?.  96,  §  T5). 

Illegitimates.] — 'Bj  L.  1855,  c.  54T,  §  1  (see  ante,  p.  46),  ille- 
gitimate children  inherit  real  and  personal  property  from  their 
Tnother  as  if  legitimate. 
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Married  Women. — Partial  Intestacy. — "What  Law  goveraa  the  Distribution. 

Married  women.] — The  provisions  of  the  statute  respecting- 
the  distribution  of  estates  apply  to  the  personal  estates  of  married 
women  dying,  leaving  descendants  them  surviving ;  and  the  hus- 
band of  such  married  woman  is  entitled  to  the  same  distributive 
share  in  the  personal  estate  of  his  wife  to  which  a  widow  is  entitled, 
under  the  statute,  in  the  personal  estate  of  her  husband  (2  JS.  S.  98^ 
§  79,  as  amended  by  Z.  1867,  c.  782,  §  11). 

Partial  intestacy. ] — The  statute  applies  not  only  to  cases  of 
total,  but  also  to  cases  of  partial,  intestacy.  "Whatever  personal 
assets  are  not  effectually  disposed  of  by  the  will,  or  consumed  in 
the  administration  of  the  estate,  come  within  its  scope.  Thus, 
where  residuary  legatees  are  by  the  terms  of  the  will  tenants  m 
common,  and  not  joint  tenants,  and  one  dies  before  the  testator,  the 
share  of  such  one  constitutes  assets  not  disposed  of  by  the  will,  and 
must  be  distributed  according  to  the  statute  {Hart  v.  Maries,  4 
Bradf.  161).  And  where  a  testator,  having  bequeathed  to  his 
children  a  contingent  interest  for  life  in  the  income  which  might 
accrue  from  a  residuary  fund,  after  the  happening  of  a  particular 
event,  and  provided  for  the  disposal  of  a  portion  only  of  the  in- 
come previous  to  that  time,  it  was  held  that  the  surplus  must  be 
distributed  as  in  case  of  intestacy  ( Vail  v.  YaM,  4  Paige,  317). 

What  law  governs  the  distribution.'] — The  law  of  the  place  of 
the  domicile  of  the  intestate  governs  in  the  distribution  of  his  es- 
tate, even  though  he  were  domiciled  in  another  state,  and  there 
are  assets  here  upon  which  administration  has  been  granted,  and 
the  surplus  of  which  is  distributed  by  the  surrogate  here.  Thus 
where  the  intestate  wb^  an  illegitimate,  and  by  the  law  of  his  dom- 
icile, his  relatives  on  his  mother's  side  were  not  entitled  to  share  in. 
his  estate,  they  were  not  allowed  to  share  in  the  distribution  of  the 
surplus  made  here,-  although  by  our  law  they  would  be  entitled  to 
share  {Public  Administrator  v.  Hughes,  1  Bradf.  125).  Although, 
in  general,  the  surrogate  here  will  distribute  the  surplus  of  assets 
here  of  a  foreign  intestate,  where  the  whole  surplus  of  the  intes- 
tate's estate  can  thereby  be  disposed  of,  yet  the  provisions  of  the 
statute  do  not  contemplate  the  distribution  of  part  of  an  entire 
estate  of  a  non-resident,  the  residue  of  which  is  subject  to  the  con- 
trol of  the  probate  tribunal  of  his  foreign  domicile ;  and  in  such  a 
case  assets  collected  here  belonging  to  the  estate  of  a  decedent  who 
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was  a  resident  of  anotlier  state,  will  be  remitted  by  the  surrogate 
here  to  the  courts  of  that  state  for  distribution  {Parsons  v.  Lyman, 
20  N.  Y.  103). 

General  effect  of  the  statute.] — The  policy  of  the  statute  gen- 
erally is,  after  providing  for  the  widow,  children,  father  and 
mother  of  the  intestate,  to  give  the  estate  to  the  next  of  kin  of 
equal  degree.  Where  the  claimants  are  of  an  unequal  degree,  the 
nea/rest  of  kin  takes  the  whole,  unless  the  remote  class  can  come 
in  by  representation,  which  by  the.  statute  is  prohibited  as  to  col- 
laterals, except  in  the  solitary  case  of  brothers'  and  sisters'  chil- 
dren {Doughty  v.  Stillwell,  1  Bradf.  302).  If  there  is  no  de- 
scendant, parent,  brother  or  sister,  nephew  or  niece,  the  widow 
has  the  whole ;  and  if  there  is  no  descendant  or  parent,  but  there 
is  a  brother  or  sister,  nephew  pr  niece,  then  she  has  half  and  two 
thousand  dollars  besides.  If  there  are  no  children  nor  representa^ 
tives  of  a  child,  she  has  one-haK,  but  if  there  is  either  a  child  or  a 
representative  of  any,  then  she  has  only  one-third.  The  children, 
or  their  representatives,  if  there  is  no  widow,  take  the  whole ;  and 
if  there  is  a  widow,  then  two-thirds.  As  above  stated,  the  hus- 
band of  a  married  woman  dying  leaving  no  surviving  descendants, 
takes  the  whole  surplus,  and  if  she  leaves  descendants  surviving, 
the  husband  has  the  same  distributive  share  in  her  personal  estate 
as  a  widow  is  entitled  to  in  the  personal  estate  of  her  husband 
<2  L.  1867,  p.  1929,  c.  782,  §  12 ;  see  Barnes  v.  Underwood,  47 
W.  T.  351 ;  McCosJcer  v.  Golden,  1  Bradf.  64 ;  and  Vallance  v. 
Bausch,  28  Barh.  635).  "Where  the  dec^ent  leaves  no  descendant, 
the  father  of  the  deceased  takes  the  whole  if  there  be  no  widow, 
and  half  if  there  be  one ;  and  this  to  the  exclusion  of  the  brothers 
and  sisters  of  the  deceased. 

The  mother,  however  (except  in  the  case  of  an  illegitimate), 
only  takes  an  equal  share  vdth  the  brothers  and  sisters  (there  being 
no  father,  widow  or  descendant),  and  the  whole  only  in  case  there 
be  no  brothers  or  sisters.  If  the  deceased  was  an  illegitimate,  and 
left  no  child,  descendant  or  widow,  the  mother  takes  the  whole, 
in  exclusion  of  all  other  persons.  And  if  the  mother  be  dead,  the 
relatives  of  the  deceased  on  the  part  of  the  mother,  take  in  the 
same  manner  as  if  the  deceased  had  been  legitimate.  Subject  to 
the  above  rules,  if  there  be  no  widow  or  descendant,  the  whole 
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surplus  is  distributed  to  the  next  of  kin  *  in  equal  degree  to  the 
deceased,  and  their  legal  representatives ;  or  if  there  is  a  widow, 
then  one-half  is  so  distributed. 

When  all  the  descendants  or  next  of  Mn  of  the  deceased  stand 
in  equal  degree,  they  take  equal  shares,  or  fer  capita;  but  when 
of  unequal  degrees,  then  each  stock  takes  an  equal  share,  and  those 
representing  the  stock  take  what  the  one  through  whom  they 
claim  would  have  taken  had  he  been  alive.  Among  descendants 
representation  contiuues  indefinitely ;  but  among  collaterals  it  is 
not  admitted  after  brothers'  and  sisters'  children.  The  half  blood 
is  placed  on  the  same  footing  as  the  whole  blood,  f  and  for  the 
purpose  of  sharing  ia  the  surplus,  the  being  begotten  is  regarded 
as  being  the  same  as  being  born. 

The  application  of  these  rules  in  the  actual  distribution  of  sur- 
plus will  be  stated  in  its  more  appropriate  place  in  connection  with 
the  payment  of  distributive  shares,  and  the  ultimate  settlement  of 
the  estate. 

*  The  words  "next  of  kin"  have  received  various  constructions  according  to  the 
connection  in  which  they  are  used.  Thus  in  a  deed  of  trust  of  personal  property  by 
which  the  trustees  were  to  account  to  the  "  next  of  kin  "  of  the  grantor  "  in  the  man- 
ner and  proportions  prescribed  by  the  statute  of  distribution,"  the  widow  was  held 
to  come  within  the  words  "next  of  kin/'  and  to  be  entitled  to  share  {Knickerbacker 
T.  Seymour,  46  Barb.  206).  So  also  the  widow  was  held  to  be  within  the  meaning  of 
the  words  "next  of  Mn"  as  used  in  2  R.  S.  89,  §  45,  allowing  a  creditor  of  the  estate 
to  recover  against  the  "  next  of  kin  "  the  amount  received  by  them  as  a  distributive 
share  (Merchant  Ins.  Co.  v.  Hinman,  4  Abb.  Fr.  313;  s.  o.  16  How.  Pr.  183).  In 
general,  however,  and  unless  qualified  by  the  context,  the  words  "next  of  kin'" 
wherever  used,  mean  not  the  nearest  of  kin,  but  the  next  of  kin  who  take  as  such 
under  the  statute,  including  those  claiming  by  representation.  Thus  in  a  marriage 
settlement  the  property  was  limited  over  to  the  "next  of  kin  of  the  party  of  the  first 
part,"  who  died  leaving  two  sisters  and  children  of  a  deceased  brother.  It  was  held 
that  such  children  took  the  share  their  father  would  have  taken  if  alive  {Slosson  v. 
Lynch,  43  Barb.  161). 

f  A  relative  of  the  half  blood  may — as  can  a  relative  of  the  whole  blood — take, 
although  his  or  her  descendants  could  not  take  by  representation.  Thus  the  next  of 
kin  being  an  aunt  of  half  blood  on  the  part  of  the  father,  and  an  aunt  of  the  whole 
blood  on  the  side  of  the  mother,  they  were  allowed  to  take  equally  {HallettTr.  Hare, 
5  Paige,  316). 
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ARTICLE   THIRD. 

OTHEE   PAKTIE8. 

Besides  tlie  heirs  at  law  and  next  of  kin  of  the  decedent,  par- 
ties not  holding  that  relation  frequently  become  parties  to  proceed- 
ings in  surrogates'  courts.  Thus  it  is  competent  for  a  legatee  or  a 
creditor  to  petition  to  compel  an  accoimting  by  an  executor,  ad- 
ministrator, or  a  collector.  Even  a  contingent  interest  is  sufficient 
( Wever  v.  Marvin,  14  Bari.  376).  In  such  a  proceeding,  how- 
ever, the  person  whom  it  is  sought  to  compel  to  account  is  the 
only  one  entitled  to  notice.  But  it  is  competent  for  any  person 
interested  in  the  estate  to  come  in  at  any  tune  in  the  com'se  of  the 
proceeding  to  protect  his  own  interests.  The  same  observations 
may  be  made  with  regard  to  proceedings  for  the  proof  of  a  will, 
proceedings  to  contest  probate,  &c.,  but  the  reader  is  referred  to 
the  chapters  devoted  to  such  proceedings  for  a  more  particular 
statement  of  the  practice  in  each  case. 

Minors  and  ihsir  guardians.'] — It  must  frequently  happen  that 
one  of  the  heirs,  or  next  of  kin,  or  one  of  the  legatees  in  a  will,  or 
one  otherwise  interested  in  an  estate  is  a  minor,  or  a  person  judi- 
cially declared  a  lunatic,  or  one  incapable  in  law  of  acting  on  his 
own  behalf,  or  becoming  a  party  to  an  action  or  proceeding.  The 
surrogate's  court,  in  common  with  every  other  court,  whether  of 
general  or  limited  jurisdiction,  has,  as  one  of  its  incidental  powers, 
and  apart  from  any  statutory  provisions,  the  power  to  appoint  a 
guardian  ad  litem  for  any  infant  who  is  a  party  to  a  proceeding 
before  it  {JSricFs  Estate,  15  Alli.  Pr.  12).  The  consent  of  the 
infant  to  such  appointment,  even  though  he  is  over  fourteen 
years  of  age,  is  unnecessary.  In  every  case  the  surrogate  may, 
therefore,  on  his  own  motion,  appoint  a  special  guardian  or  guard- 
ian ad  litem  for  an  infant  party.  In  certain  cases  the  statute  re- 
quires him  to  do  so,  as  on  an  application  for  probate  of  a  will  (Z. 
1837,  e.  460,  §  8,  as  amended  "by  L.  1863,  c.  362) ;  in  proceedings 
for  settlement  of  executors'  and  administrators'  accounts  (Z.  1874, 
p.  178,  c.  156) ;  and  on  application  by  executors,  &c.,  to  mortgage, 
lease  or  sell  real  estate  for  the  payment  of  debts  (2  R.  S.  100,  §  3). 
Such  special  guardian  should  be  an  attorney  at  law  {Spicer's  Estate, 
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1  Tuok.  80),  and  should  be  independent  of  any  other  interest  than 
that  of  the  miner  {Allen's  Estate,  1  Tuck.  69). 

Lunatics  and  their  guardians.'] — The  surrogate  will  not  de- 
termine in  the  first  instance  whether  or  not  a  party  to  a  proceeding 
before  him  is  a  lunatic ;  he  will  take  notice  that  such  is  the  fact 
only  when  it  has  been  declared  by  a  court  of  competent  jurisdic- 
tion. When  this  appears,  aU  process,  &c.,  must  be  served  on  the 
committee  of  the  lunatic,  if  he  have  any,  and  the  committee  should 
be  made  a  party  to  the  proceeding.  The  surrogate  will  appoint  a 
special  guardian  (Z.  18T2,  c.  693,  §§  1,  2 ;  see  ante,  p.  34). 

Married  women.] — It  was  formerly  held  that  as  a  mamed 
woman  could  not  act  without  her  husband's  concurrence,  and  he 
was  responsible  for  her  acts,  both  husbajid  and  wife  should  be 
made  parties  in  a  matter  in  which  the  wife  was  interested  (see 
Westervelt  v.  Gregg,  1  Barh.  Ch.  469 ;  Guild  v.  PecJc,  11  Paige, 
475;  Wood  v.  Cox,  2  Bradf.  153;  Marre  v.  GinocMo,  Id.  165). 
Married  women  are  now  declared  capable  of  acting  as  executors, 
administrators  and  guardians  of  minors,  as  though  they  were  single 
women  (Z.  1867,  c.  782,  §  2),  and  the  law  and  practice  now  is  to 
permit  a  married  woman  to  institute  proceedings  and  defend  her 
separate  interests  in  her  own  name  (see  ante,  p.  62,  and  ;posi,  p. 
66). 

Intervention  of  interested  parties.] — In  addition  to  those  who 
are  necessary  parties  to  proceedings  before  the  surrogates'  courts, 
there  are  many  cases  in  which  other  persons  may,  at  their  option, 
become  parties  and  acquire  a  right  to  be  heard.  Any  person  in- 
terested in  the  estate,  who,  though  not  entitled  to  be  cited,  yet  de- 
sires to  intervene  for  the  protection  of  his  own  iaterests,  may  ap- 
ply to  the  surrogate  by  petition  for  leave  to  do  so  (Foster  v.  Foster, 
7  Paige,  48).  A  legatee  named  in  a  wiU  propounded  for  probate 
is  such  a  person.  In  practice,  a  fonnal  petition  for  leave  to  inter- 
vene is  not  required.  If  the  party,  although  not  named  in  the 
citation,  appears  on  the  return  day,  he  is  entitled  to  be  heard  be- 
fore the  surrogate  {Norton  v.  Lawrence,  5  N.  T.  Surr.  [1  Pedf.] 
473) ;  and  also  in  the  appellate  court  upon  appeal -from  the  surro- 
gate's decision  {Marvin  v.  Marvin,  11  Abb.  Pr.  N.  8.  97).  It  is 
essential,  however,  that  he  should  have  an  interest  in  the  estate. 


on  an  appeal  from  the  surrogate's  decision.  The  executor  institut- 
ing the  proceedings  for  the  probate  represents  the  interests  of  all 
the  legatees,  and  they  are  bound  by  his  acts,  where  they  do  not 
intervene  until  after  the  rendition  of  judgment  {Marvin  v.  Mar- 
mn,  11  Abb.  Pr.  JV.  S.  97).  A  legatee  named  in  a  wUl  of  prior 
date  to  the  one  offered  for  probate,  may  intervene  to  oppose  the 
probate  of  the  subsequent  will  {Terkune  v.  Brookfielci,  5  iV.  Y. 
Surr.  [1  Redfl\  220).  And  so  a  legatee  may  intervene  to  oppose 
the  probate  of  a  codicil  revoking  the  legacy  in  the  wiU  ( Walsh  v. 
Ryan,\  Bradf. '^ZZ). 

Interest,  how  shown.] — A  claim  of  interest,  positively  sworn 
to,  wiU  make  the  claimant  a  contestant  before  the  court,  and  a 
party  to  the  proceedings  {Norton  v.  Lawrence,  5  N.  Y.  Surr.  [1 
Hedf.]  473) ;  and  even  if  his  claim  of  interest  is  denied,  this  will 
not  ou^t  him,  for  the  surrogate  will  not  determine  the  question 
of  his  interest  before  determining  the  main  issue,  but  wiU  try 
both  together.  But  his  interest  should  be  stated  with  certainty 
{Public  Administrator  v.  Watts,  1  Paige,  347).  In  the  case  of  a 
creditor,  it  is  sufficient  if  he  states  the  fact  that  he  is  a  creditor, 
•without  specifying  the  nature  and  amount  of  the  debt.  It  is  un- 
necessary for  him  to  state  that  his  claim  is  against  the  personal 
estate  in  his  petition  to  compel  an  accounting  ( Wever  v.  Marvin, 
14  Barl.  376). 


CHAPTER   V. 

THE  PROBATE  OF  WILLS. 

Art.  1. — Proceedings  before  application  for  probate. 
2. — Application  for  probate. 
3.— Proof  of  will. 

4. — Codicils  and  instruments  annexed. 
6. — ^LoBt  and  destroyed  wills. 
6. — H"unoupative  wills. 
7. — ^Decree  granting  or  refusing  probate. 
8. — Record  of  will  and  probate. 


AETICLE   FIRST. 

PEOCEEDINGS  BEFOEE  APPLICATION  FOE  PEOBATE. 

Upon  the  death  of  any  person  owning  property,  the  ownership 
of  such  property  is  instantly  transferred  to  some  other  person, — 
the  property  is  never  for  a  single  instant  without  an  owner, — ^but 
the  right  to  the  possession  of  such  property,  and  the  power  to  dis- 
pose of  it,  does  not  pass  in  the  same  way.  The  right  of  ownership 
in  the  property  frequently,  if  not  usually,  depends  on  an  ohscure 
and  complicated  state  of  facts,  and  therefore,  for  a  time  the  power 
of  disposal  ia  held  in  suspense  or  incumbered  with  restrictions  and 
conditions  until  those  rights  can  be  judicially  ascertained.  The 
proceedings  had  for  this  purpose,  the  identification  and  collection* 
of  the  property,  and  its  allotment  and  distribution  according  as  the 
rights  of  the  successors  are  made  to  appear,  constitute  the  adminis- 
tration of  the  estate.  The  first  step  in  the  proceedings  to  obtain 
such  a  judicial  determination  is  to  apply  to  the  court  for  the  pro- 
bate of  the  will,  if  any,  or  for  letters  of  administration  if  there  be 
no  will. 

Production  of  'will.'\ — The  law  prescribes  no  formalities  neces- 
sary to  the  opening  and  reading  of  the  wiU  of  the  deceased,  but 
this  is  left  as  a  question  of  fair  dealing  among  persons  having 
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diverse  interests  in  the  property  disposed  of  by  it.  And  the  fact 
that  the  will  was  first  opened  and  read  by  one  claiming  an  interest 
in  the  estate,  casts  no  suspicion  on  his  claim.  But  if  there  are 
other  reasons  to  suspect  fraud,  a  clandestine  use  of  knowledge, 
acquired  from  the  will,  and  concealed  from  others  equally  inter- 
ested, might  be  an  important  circumstance  if  a  controversy  should 
arise  between  the  parties.  The  proper  course  is  for  those  into 
whose  hands  the  will  falls  to  give  immediate  notice  of  its  existence 
to  the  parties  most  nearly  interested,  and  to  the  executor  named 
therein. 

Duty  to  apply  for  probate.] — It  seems  hardly  necessary  to  re- 
mark that  the  application  for  the  proof  of  the  will,  if  there  is  one, 
should  be  made  without  delay,  and  that  mere  considerations  of 
delicacy  should  not,  in  this  matter,  be  allowed  to  control  the  action 
of  the  person  who  is  charged  with  the  custody  of  the  estate.  In 
early  times,  in  England,  it  was  customary  for  those  standing  nearest 
an  iatestate  to  take  charge  of  his  estate,  upon  his  death,  and  for  the 
executors  or  beneficiaries  named  in  the  will  of  a  testator  to  take 
immediate  custody  of  his  estate,  without,  in  the  first  instance,  re- 
sorting to  the  courts  for  sanction.  The  result  was  that  a  creditor 
could  maintain  an  action  against  one  who  thus  assumed  to  adminis- 
ter ;  and  so  one  who  should  interfere  with  the  effects  could  be  held 
responsible  as  an  executor  or  administrator.  The  law  has  changed 
in  this  regard.  The  Eevised  Statutes  make  it  the  duty  of  the  exec- 
utor or  administrator  to  obtain  letters  in  the  first  instance,  and  they 
take  away  the  remedy  which  creditors  had  against  those  who,  Avith- 
out  such  authority,  interfere  with  the  assets,  and  require  that  the 
executor  or  administrator  duly  appointed  shall  pursue  a  remedy  for 
the  benefit  of  the  creditors  or  others  concerned.  The  statute  pro- 
vides that  "  no  person  shall  be  liable  to  an  action  as  executor  of  his 
own  wrong  for  having  received,  taken  or  interfered  with  the  prop- 
erty or  effects  of  a  deceased  person"  (2  R.  S.  449,  §  11).  This 
does  not  mean  that  a  person  wrongfully  interfering  is  not  liable  to 
an  action ;  but  only  that  he  is  not  so  liable  in  the  capacity  of  an 
executor  or  administrator.  The  statute  further  declares  that  he 
"  shall  be  responsible  as  a  wrong-doer  in  the  proper  action  to  the 
executors  or  general  or  special  administrators  of  such  deceased  per- 
son for  the  value  of  any  property  or  effects  so  taken  or  received, 
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and  for  all  damages  caused  by  his  acts  to  the  estate  of  the  deceased." 
Hence,  if  persons  pretending  to  be  executors  take  possession,  the 
next  of  kin  or  others  interested  should  procure  an  administrator  to 
be  appointed,  or  letters  testamentary  to  be  issued ;  and  the  exec- 
utor or  administrator  so  appointed  may  recover  the  property  (J/ww- 
V.  Trustees,  <fi c.  3  Barb.  Ch.  477;  BabcocTcY.  Booth,  2  Hill,  181). 

Interference  with  estate.] — Another  provision  of  .the  statute  de- 
clares that  "  every  person  who  shall  take  into  his  possession  any  of 
the  assets  of  any  testator  or  intestate,  without  being  thereto  duly 
authorized  as  executor,  administrator  or  collector,  or  without  au- 
thority from  the  executor,  administrator  or  collector,  shall  be  liable 
to  account  for  the  full  value  of  such  assets  to  every  person  entitled 
thereto,  and  shall  not  be  allowed 'to  retain  or  deduct  from  such  as- 
sets for  any  debt  due  to  him  "  (2  H.  S.  81,  §  60).  But,  in  connection 
with  this  provision,  it  should  be  pbserved  that,  if  such  a  p^son 
subsequently  takes  out  letters,  the  acts  which  were  before  tortious, 
may  be  thereby  legalized  (Priest  v.  WatMns,  2  Hill,  225 ;  Matter 
of  Faulkner,  7  Id.  181 ;  and  see  Estate  of  Ellen  Farrell,  1  Tuck. 
110). 

Possession  of  estate  before  probate.]— The  right  of  one  who  is 
named  an  executor  to  take  possession  of  the  ejBEects  of  his  testator, 
without  waiting  for  the  probate  of  the  will,  is  limited.  It  is  a  gen- 
eral principle  that  an  executor  derives  his  title  from  the  will  itself, 
and  not  from  the  letters  testamentary  subsequently  issued  to  him. 
The  latter  are  not  the  foundation,  but  only  the  authenticated  evi- 
dence, of  his  title  [Matter  of  ^  Greeley,  15  Abb.  Pr.  W.  8.  393). 
Il^evertheless,  although  a  technical  title  to  the  effects  vests  in  him 
at  the  moment  of  the  testator's  death,  he  can  not  exercise  his  right 
of  possession  until  he  has  been  duly  recognized  as  executor  by  the 
proper  tribunal.  The  statute  expressly  provides  that  no  executor, 
although  named  in  the  will  as  such,  shall  have,  before  letters  testa- 
mentary are  granted,  power  to  dispose  of  any  part  of  the  estate,  ex- 
cept to  pay  funeral  charges,  nor  power  to  interfere  with  the  estate, 
farther  than  is  necessaiy  f orbits  preservation  (2  E.  S.^1,%1Q;  3 
P.  8.  5th  ed.  156).  Where  any  important  interference  with  the 
assets  is  necessary  for  other  purposes  than  the  preservation  of  the 
estate,  before  probate  can  be  had,  application  should  be  made  for 
the  appointment  of  a  collector  or  special  administrator. 
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Ca/veat  against  probate.l — Before  the  Eevised  Statutes,  it  was 
tlie  practice,  when  any  one  intended  to  make  objection  to  the  pro- 
bate of  a  will  or  grant  of  administration,  to  file  a  caveat  with  the 
surrogate ;  and  such  a  caveat  might  be  filed  by  a  mere  stranger, 
who  had  no  interest  under  the  will ;  and  in  such  a  case,  the  surro- 
gate was  required  to  cause  the  parties  and  witnesses  to  appear  be- 
fore him,  and  hear  and  determine  the  matter  in  controversy,  and 
grant  such  probate,  letters  testamentary  or  of  administration  as 
should  be  agreeable  to  law  (1  It.  L.  1813,  446 ;  Reid  v.  Yander- 
heyden,  5  Cow.  719 ;  Brick's  Estate,  15  Ahh.  Pr.  38).  The  Ee- 
vised Statutes,  however,  omitted  the  provisions  in  regard  to  the 
caveat,  and  provided  that,  as  to  wills  of  personal  property,  probate 
might  be  contested  on  allegations  filed  within  the  year  (2  H.  8.  61 ; 
3  B.  8.  5th  ed.  142 ;  see  post,  Art.  third,  sec.  1).  Any  person  de- 
siring to  contest  the  application  for  probate,  or  to  examine  the  wit- 
nesses orally,  must,  in  order  to  prevent  the  issuing  of  letters,  file  a 
caveat  at  once.  Objection  will  not  be  heard  as  to  the  right  of  tHe 
party  to  contest  on  the  ground  of  want  of  interest ;  but  the  question 
of  interest  will  be  determined  with  the  main  question  {Norton  v. 
Lawrence,  5  N.  Y.  8urr.  [1  Bed/.']  473). 


ARTICLE  SECOND. 

•APPLICATION   FOE   PEOBATE.. 

Sko.  1. — Application,  where  made. 
2.— Who  may  apply  for  probate. 
3. — ^Mode  of  application. 
4.; — Who  to  be  cited. 
0. — The  citation  and  its  service. 
6. — Appointment  of  special  guardians  for  minors,  lunatics,  (fee. 

SECTION    FIEST. 
APPLICATION,    WHEEB   MADE. 

The  application  for  the  probate  of^a  wUl  should  be  made  to  the 
surrogate  having  jurisdiction  of  the  matter.  We  have  already  re- 
ferred in  general  terms,  to  the  cases  in  which,  imder  the  statute, 
the  surrogates  of  the  several  counties  have  exclusive  or  concurrent 
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jurisdiction  to  grant  probate  of  wills.  It  will  now  be  necessary  to 
speak  somewbat  more  in  detail.  The  statute  details  tbe  eases  in 
wbicb  tbe  surrogate  bas  jurisdiction  to  take  proof  of  wills  in  the 
following  language : 

"  The  surrogate  of  each  county  shall  have  jurisdiction,  exclusive 
of  every  other  surrogate,  within  the  county  for  which  he  may  be 
appointed,  to  take  the  proof  of  last  wills  and  testaments  of  aU  de- 
ceased persons,  in  the  following  cases : 

"  1.  Where  tbe  testator  at,  or  immediately  previous  to  his  death, 
was  an  inhabitant  of  the  county  of  such  surrogate,  in  whatever 
place  such  death  may  have  happened : 

"  2.  Where  the  testator,  not  being  an  inhabitant  of  this  state, 
shall  die  in  the  county  of  such  surrogate,  leaving  assets  therein : 

"  3.  Where  the  testator,  not  being  an  inhabitant  of  this  state, 
shall  die  out  of  the  state,  leaving  assets  in  the  county  of  such  sur- 
rogate : 

"  4.  Where  a  testator,  not  being  an  inhabitant  of  this  state,  shall 
die  out  of  the  state,  not  leaving  assets  therein,  but  assets  of  such 
testator  shall  thereafter  come  into  the  county  of  such  surrogate : 

"  5.  Where  no  surrogate  has  gained  jurisdiction  under  either  of 
the  preceding  clauses,  and  any  real  estate  devised  by  the  testator 
shall  be  situated  in  the  county  of  such  surrogate  "  (Z.  1837,  c.  460, 
§  1 ;  S  B.&  5th  ed.  362,  §  1). 

And  by  the  provisions  of  2  H.  S.  220,  §  1,  the  surrogate  may 
"  take  the  proof  of  any  will  relating  to  real  estate  situated  within 
the  county  of  such  surrogate,  when  the  testator  in  such  will  shall 
have  died  out  of  the  state,  not  being  an  inhabitant  thereof,  and  not 
leaving  assets  therein." 

Analysis  of  the  statute.] — The  statute,  it  wiU  be  observed,  pro- 
vides for  two  general  classes  of  cases : 

1.  Inhabitants  of  the  state ; 

2.  J^on-inhabitants. 

Probate  may  be  taken  in  all  cases  of  wills  of  inhabitants  and 
in  some  cases  of  non-inhabitants.  The  cases  where  application  for 
probate  of  the  wOl  of  a  n©n-inhabitant  wUl  be  entertained,  are 
divisible  under  two  heads : 

(a)  Where  there  are  personal  assets  in  the  state ; 
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(h)  WTiere  real  estate  devised  by  the  will,  or  to  which  the  will 
relates,  lies  within  the  state.  , 

The  cases  where  the  statute  expressly  authorizes  probate  on  the 
ground  of  there  being  assets  of  the  testator  in  the  state,  are 
again  divisible  under  three  heads : 

(1)  Where  he  dies  in  any  county  of  the  state,  leaving  assets  in 
such  county ;  • 

(2)  Where  he  dies  out  of  the  state,  leaving  assets  in  any  county 
in  the  state ; 

(3)  Where  he  dies  out  of  the  state,' leaving  no  assets  therein,  but 
assets  thereafter  come  into  any  county  of  the  state. 

The  general  principle  on  vs^hich  the  statute  proceeds,  seems  to 
be  to  allow  surrogates  to  take  proof  of  wills  where  the  testator 
was  an  inhabitant  of  the  state,  or  being  a  non-inhabitant,  left  a 
will  devising  or  relating  to  land  in  the  state,  or  left  assets  in  the 
state  at  the  time  of  his  death,  or  where  such  assets  thereafter  come 
into  the  state.  It  wiU.  be  noted  that  although  the  statute  in  terms 
provides  for  every  case  that  can  arise  where  the  deceased  was  an 
inhabitant  of  the  state,  or  left  a  wUl  devising  or  relating  to  real 
estate  lying  herein,  it  does  not  so  provide  for  every  case  where 
there  may  be  assets  of  the  testator  in  the  state  at  the  time  of  his 
death,  or  assets  may  thereafter  come  into  the  state,  e.  g.,  as  where 
a  non-inhabitant  testator  dies  in  any  county  in  the  state,  leaving 
no  assets  there,  but  assets  thereafter  come  within  the  county  of  his 
decease  or  any  other  county ;  or  where  a  non-inhabitant  testator 
dies  in  any  county  in  the  state,  leaving  no  assets  there,  but  leaving 
assets  in  some  other  county  in  the  state.  These  cases,  however, 
come  within  the  general  principles  on  which  jurisdiction  of  pro- 
bate is  entertained,  and  if  a  case  should  arise  the  courts  would  no 
doubt  act.  Indeed,  in  the  iBrst  case  suggested,  they  have  expressly 
decided  that  they  would  *  {Kohler  v.  Knapp,  1  Bradf.  241). 

Inhabitance,  domicile,  citizenship,  residence.^ — The  term  in- 
habitant, as  used  in  the  statute  in  reference  to  the  county  or  state, 

*  The  questions  here  suggested  are  theoretical  rather  than  practical,  since,  as  the 
smallest  amount  of  assets  is  enough  to  sustain  an  application  for  probate,  it  would 
scarcely  be  possible  for  any  one  to  die  in  a  county  without  leaving  assets  enough 
therein  for  that  purpose.  See  Kohler  t.  Knapp  (supra),  where  the  application  for 
*^robate  was  sought  to  be  sustained  on  the  ground  that  an  old  cloak  belonging  to  the 
testator  had  afterwards  come  into  the  county  of  his  decease. 
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&c.,  is  to  be  taken  as  referring  to  a  person  domiciled  there.  To 
ascertain  if  the  person  wa^  an  inhabitant,  the  inquiry  should  be, 
what  was  his  domicile?  (Isham  v.  Gibbons,  1  Bradf.  69).  Eveiy 
person  must  have  a  domicile  somewhere,  and  he  can  have  only  one 
domicile  at  one  and  the  same  time,  and  the  existing  domicile  always 
contimies  until  another  is  acquired,  so  that  by  the  acquisition  of 
another,,the  former  is  relinquished  {Graham  v.  Public  Adminis- 
trator, 4  Bradf.  127).  The  term  domicile  means  the  seat  of  per- 
manent residence — the  home  {Bartlett  v.  Mayor,  (&c.  5  Sandf. 
44 ;  Maggart  v.  Morgan,  5  W.  Y.  422 ;  2  Rentes  Com.  540,  note 
[8th  ed.]).  In  a  provision  of  law  relating  to  testamentary  cases, 
the  word  "inhabitant,"  and  even  the  word  "resident,"  may  be 
construed  as  referring  to  the  law  of  domicile  {Isham  v.  Gibbons, 
supra).  A  man  who  is  a  citizen  of  one  country,  may  have  his 
domicile  in  another,  and  at  any  given  time  he  may  have  a  residence 
in  still  a  third,  and  may  even  have  two  residences  at  the  same 
time.  Thus,  for  instance,  a  citizen  of  France  may  be  domiciled  in 
New  York  and  have  a  summer  residence  in  Connecticut  {Frost  v. 
Brisbin,  19  Wend.  11 ;  Douglas  v.  Mayor,  (&c.  2  Duer,  110 ;  Sher- 
wood V.  Judd,  3  Bradf.  419 ;  Peterson  v.  Chemical  Banlc,  32 
N.  T.  21 ;  Brown  v.  Lynch,  2  Bradf.  214). 

What  a/re  assets  f] — The  question  what  are  assets,  will  be  con- 
sidered in  a  subsequent  chapter ;  but,  for  present  purposes,  it  is 
important  to  observe  that  a  debt-  due  the  testator  is  an  asset  within 
the  county  of  the  debtor's  residence  {Kohler  v.  Knapp,  1  Bradf, 
241).  Compare,  however,  as  to  negotiable  paper,  Owen  v.  Moody y 
29  Miss.  (7  Gush.)  79. 

Jurisdietion  as  affected  by  locality  of  real  property.^ — The 
first  four  subdivisions  of  the  statute  contemplate  a  jurisdiction 
based  upon  the  facts  of  the  place  of  death,  and  the  location  of  per- 
sonal assets.  "Where  these  facts  give  jurisdiction,  the  locality  of 
real  property  does  not  ajBEect  the  question ;  but  by  subdivision  5,  as 
construed  by  Bolton  v.  Jacks  (6  Bobt.  166),  if  no  surrogate  can 
exercise  jurisdiction  under  either  of  these  clauses,  the  wiU  may  be 
proved  in  any  county  in  which  real  estate  devised  by  the  testator 
is  situated.  This  subdivision  5  should  be  construed  in  connection 
with  the  first  subdivision  of  2  B.  8.  220,  §  1,  which  gives  the  sur-^ 
rogate  power  to  take  the  proof  of  a  wiU  relating  to  real  estate  situ- 
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ated  witWn  his  county,  when  the  testator  died  out  of  the  state,  not 
being  an  inhabitant  thereof,  and  not  leaving  any  assets  therein. 
The  two  last  mentioned  clauses  are  chiefly  important  with  ref- 
erence to  giving  effect  to  the  devises  and  powers  of  sale,  relating 
to  real  property  within  the  state,  contained  in  a  wiU,  in  a  case 
where  so  far  as  personal  assets  are  concerned,  there  is  no  jurisdic- 
tion to  take  probate  here  (see  Young  v.  Brush,  18  Abb.  Pr.  lYl ; 
s.  c.  28  N.  Y.  66Y ;  Thorn  v.  Shields,  15  Abb.  Pr.  N.  S.  81) ;  and 
also  in  that  class  of  cases  where  by  reason  of  there  being  insufficient 
personal  assets,  creditors  must  resort  to  the  real  property  for  the 
satisfaction  of  debts  {Rollister  v.  Hollister,  10  How.  Pr.  532). 
As  to  the  situation  of  real  estate, 'it  will  be  also  observed,  that  ju- 
risdiction does  not  depend  upon  the  decedent's  oivnershvp  of  real 
estate  situated  in  the  county,  but  entirely  upon  his  actual  or  appar- 
ent devise  of  it  by  his  will  {Vreeland  y. -McClelland,  1  Bradf. 
393). 

SECTIOlSr    SECOND. 
WHO   MAT   APPLY   FOE   PEOBATE. 

The  person  whose  duty  it  would  naturally  be  to  take  steps  to 
have  the  will  proved  is  its  executor.  It  is  competent,  however,  for 
any  devisee  or  legatee  named  in  the  will,  or  any  person  interested 
in  the  decedent's  estate,  to  have  the  will  proved  before  the  proper 
surrogate  (Z.  183Y,  c.  460,  §  4 ;  ^  E.  8.  6th  ed.  146 ;  and  see  Fos- 
ter V.  Foster,  7  Paige,  48).  Under  the  comprehensive  language  of 
the  statute,  any  interest,,  or  the  bare  possibility  of  an  interest,  has 
been  said  to  be  sufficient  to  entitle  one  to  be  a  party  to  the  pro- 
ceeding {Matter  of  Greeley,  15  Abb.  Pr.  N.  8.  393).  A  creditor 
of  the  testator  may,  therefore,  propound  his  wiU  for  probate.  For- 
merly where  a  married  woman  propounded  the  will,  her  husband 
was  usually  required  to  join  with  her  in  the  petition ;  but  inas 
much  as  she  may  now  (by  Z.  1867,  c.  782,  §  2)  receive  letters  in 
her  own  sole  name,  and  may  be  a  party  in  suits  generally,  without 
her  husband,  there  seems  no  ground  for  insisting  on  this  condition. 
It  is  not  necessary  that  the  person  propounding  a  will  for  probate 
should  have  the  document  in  his  possession  or 'should  produce  it  as 
a  condition  of  obtaining  a  citation. 
5 
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Foreign  Wills.] — ^Where  it  is  sought  to  have  the  wUl  of  a  per- 
son not  domiciled  in  this  state  recorded  here,  it  is  done  upon  the 
production  of  the  foreign  probate,  properly  authenticated,  as  here- 
inafter pointed  out  (see  Isham  v.  Gibbons,  1  Bradf.  69).  "Where 
original  prohate  of  such  a  will  is  sought  here,  the  application  is 
made  by  the  foreign  representative  or  by  his  attorney  in  fact. 
The  right  of  a  foreign  consul  to  intervene  in  any  such  proceeding 
on  behalf  of  a  member  of  his  nation  not  within  the  country,  has 
been  generally  recognized. 


SECTION    THIRD. 
MODE      OF      APPLICATION. 

The  formalities  of  the  application  for  proof  of  a  will,  so  far  as 
they  are  prescribed  by  statute,  are  very  simple.  The  application 
is  by  petition.  Though  it  is  not  absolutely  necessary  that  the  peti- 
tion should  be  in  writing  (Smith  v.  Remington,  42  Barb.  75),  the 
surrogate  may,  and  generally  does,  require  that  it  should  be  in 
writing,  and  should  be  sworn  to  (see  Foster  v.  Wilber,  1  Paige, 
53T).  Where  the  property  is  small,  and  the  parties  are  few,  it  is 
not  unusual  for  them  to  go  before  the  surrogate  together,  produce 
the  wiU  and  state  the  facts,  in  answer  to  iaquiries  addressed  to 
them ;  and  in  such  cases,  if  no  objection  appears,  the  surrogate  may 
proceed  at  once  to  take  proof  of  the  will,  the  citation  sometimes 
being  dispensed  with,  on  the  ground  of  a  personal  appearance  of 
aU  the  parties  in  interest  (see  Everts  v.  Everts,  62  Barb.  577). 
The  usual  and  orderly  course,  however,  is  to  prepare  and  present 
to  the  surrogate  a  written  petition  under  oath  (which  may  be 
sworn  to  before  any  officer  authorized  to  take  affidavits,  Bolton  v. 
Jacks,  6  Robt.  166),  setting  forth  the  facts  necessary  to  give  the 
surrogate  jurisdiction  to  take  proof  of  the  wiU,  and  also  to  enable 
him  to  determine  who  are  necessary  parties  to  the  proceeding  (see 
Form  No.  8).  The  surrogate  is  required  to  ascertain  on  the 
application,  and  therefore  the  petition  should  set  forth,  the  foUow- 
iiig  facts ; 

"  1.  If  the  will  relate  exclusively  to  real  estate,  the  names  and 
places  of  residence  of  the  heirs  of  the  testator,  or  that  upon  dili- 
gent inquiry  the  same  can  not  be  ascertained : 
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"  2.  If  the  will  relate  exclusively  to  personal  estate,  the  names 
and  places  of  residence  of  tlie  widow  and  next  of  kin  of  tlie  testar 
tor,  or  that  upon  dUigent  inquiry  the  same  can  not  be  ascertained : 

"  3:  If  the  -win  relate  to  both  real  and  personal  estate,  the  names 
and  places  of  residence  of  the  heirs,  widow  and  next  of  kin  of  the 
testator,  or  that  upon  diligent  inquiry  the  same  can  not  be  ascer- 
tained" (Z.  183T,  c.  460,  §  5 ;  Z  li.  S.  5th  ed.  146,  §  48). 

Contents  of  the  petition.] — The  petition  should,  therefore,  state 
the  time  and  place  of  the  testator's  death  and  his  residence  at  the  time 
of  or  immediately  previous  thereto ;  and  if  he  was  not  an  inhabit- 
ant of  the  state,  such  other  facts — e.  g.,  the  existence  of  assets  in 
the  state, — as  are  necessary  to  give  the  surrogate  jurisdiction  under 
the  statute ;  that  he  left  a  wiU,  stating  whether  it  relates  to  real  or 
personal  estate  or  both,  and  who  are  the  executors  named  in  it ; 
and  if  any  of  the  executors  have  renounced,  that  fact  should  also 
be  stated.  It  is  usual,  though  this  is  not  essential,  if  the  wiU  relates 
to  real  estate,  to  state  facts  showing  the  competency  of  the  testator 
to  hold  and  convey  land — as  that  he  was  of  full  age,  also  that 
he  was  a  citizen  of  the  United  States,  &c.  The  petition  should 
also  state  the  facts  in  regard  to  the  heirs  at  law,  widow  and 
next  of  kin,*  giving  their  names  and  residences,  and  which 
of  them  are  minors,  and  if  any  are,  their  ages.  If  aU  the 
parties  who  would  be  entitled  to  be  cited  join  in  the  petition, 
the  petition  may  pray  that  letters  testamentary  be  granted  to  the 
executor  named  in  the  will ;  or  if  he  has  renounced,  to  the  party 
next  entitled  thereto.  In  case  aU  the  necessary  parties  have  not 
joined,  the  prayer  of  the  petition  is  that  a  citation  issue  according 
to  the  statute  (see  Forms  8-11,  inclusive). 

When  no  citation  necessary.'] — ^Where  a  will  is  propounded  for 
probate  by  the  only  party  who  is  entitled  to  oppose  it, — e.  g.,  the 
only  heir  at  law  and  next  of  kin  of  the  deceased ; — or  where  the  par- 
ties in  interest  are  very  numerous,  and  they  either  unite  in  the  pe- 
tition, or  formally  appear  and  waive  service  of  citation,  an  examin- 
ation of  the  witness  may  be  forthwith  proceeded  with,  without 

*  The  question  as  to  who  are  the  heirs  at  law  and  next  of  Mn  of  a  deceased  per- 
son is  to  be  determined  by  the  statute  of  descents  (1  R.  S.  751)  and  the  statute  of 
distributions  (2  R.  8.  96),  questions  which  are  discussed  in  the  preceding  chapter ; 
see  page  39,  ante. 
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— ^ ^ 

"Who  to  be  Cited. 

citation  first  being  issued  and  returned.      This  practice   is  not 
adopted  where  there  are  minors  interested  (see  Form  I^o.  8). 

Sujyplementary  petition.'] — In  case  the  name  of  any  person  en- 
titled to  be  cited  has  been  omitted  in  the  origiaal  petition,  a  sup- 
plementary petition  may  be  filed  at  any  time  on  discovering  the 
omission,  and  a  new  citation  issued  to  bring  him  into  court ;  and 
the  parties  abeady  cited  need  not  again  be  served  with  the  citation. 


SECTION    FOURTH. 
WHO   TO   BE   CITED. 

Widow,  heirs  and  next  of  Jcin.} — The  parties  entitled  to  be 
cited  to  attend  the  probate  are  the  widow  and  heirs  at  law,  if  the 
wiU  relate  exclusively  to  real  estate ;  the  widow  and  next  of  kin,  if 
it  relate  exclusively  to  personal  estate ;  and  if  it  relates  both  to  real 
and  personal  property,  the  heirs  at  law,  widow  and  next  of  kin. 

Married  woman.] — ^Where  a  married  woman  is  a  necessary  party 
to  the  proceeding,  it  is  not  necessary  (since  the  acts  of  1848  and 
1849)  to  iuclude  her  husband  in  the  citation  {BleecTcer  v.  Lynch,  1 
Bradf.  458 ;  and  see  Keeney  v.  Whitmarsh,  16  Barh.  141).  Where 
a  married  woman  leaves  a  wiU,  inasmuch  as  her  next  of  kin  have 
no  interest  in  contesting  her  wUl,  it  is  not  necessary  to  cite  them  to 
attend  the  probate ;  but  the  husband,  being  entitled  to  the  residuum 
of  the  personalty  as  to  which  she  dies  intestate,  must  be  cited 
{Lush  V.  Alburtis,  1  Bradf.  466 ;  see  ante,  p.  56,  and  Form  22). 

Legatees.] — A  legatee,  who  is  neither  an  heir  nor  next  of  kin 
of  the  deceased,  need  not  be  cited  to  attend  the  probate,  though  he 
may  at  any  time,  pendente  lite,  intervene  for  his  interest  (  Walsh 
V.  Ryan,  1  Bradf.  433). 

Public  administ/rator  and  attorney-general.] — Where  the  de- 
cedent left  no  known  heir  or  next  of  kin,  the  public  administrator 
may  contest  the  will  in  relation  to  the  personal  estate,  and  the  attor- 
ney-general in  relation  to  the  real  estate ;  and  they  should,  there- 
fore, be  cited  to  appear  on  the  probate  in  such  a  case  {OomhauU 
V.  Public  Administrator,  4  Bradf.  226). 
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Form  of  Citation. — Service  of  Citation. 


SECTION    FIFTH. 
THE    CITATION    AND   ITS    SEEVICB. 

Theoretically  a  citation  only  issues  upon  an  order  duly  entered 
"by  the  surrogate,  but  we  have  already  had  occasion  to  remark  that 
in  practice  this  order  is  not  a  prerequisite  to  the  granting  of  the 
citation  (see  ante,  p.  32 ;  and  see  Form  If  o.  12).  The  citation,  if 
granted,  issues  at  once  upon  filing  the  petition  therefor. 

Form,  of  citation.'] — The  citation  must  require  the  proper  per- 
son, at  such  time  and  place  as  shall  be  therein  mentioned,  to  appear 
and  attend  the  probate  of  the  will.  It  must  state  who  has  applied 
for  the  proof  of  the  will,  and  whether  it  relate  exclusively  to  either 
real  or  personal  estate,  or  both ;  and  must  be  directed  to  the  proper 
persons  by  name,  stating  their  places  of  residence,  and  if  the  name 
or  place  of  residence  of  any  person  who  ought  to  be  cited  can  not 
be  ascertained,  such  fact  must  be  stated  in  the  citation  (Z.  1837, 
c.  460,  §  T,  as  amended  by  L.  1863,  p.  606,  c.  362,  §  2 ;  and  see 
Form  ISTo.  13). 

Service  of  citation,.'] — The  citation  must  be  served  on  the  per- 
sons to  whom  it  is  directed,  as  follows : 

"  1.  On  such  as  reside  in  the  same  county  with  the  surrogate, 
or  an  adjoining  county,  by  delivering  a  copy  to  such  person,  at 
least  eight  days  before  the  day  appointed  for  taking  the  proof;  or 
by  leaving  a  copy,  at  least  eight  days  as  aforesaid,  at  the  dweUing- 
'house  or  other  place  of  residence  of  such  person,  with  some  individ- 
ual of  suitable  age  and  discretion,  and  under  such  circumstances 
as  shall  induce  a  reasonable  presumption  in  the  mind  of  the  sur- 
rogate that  the  copy  came  to  the  hands  or  knowledge  of  the  person 
to  be  served  with  it,  in  time  for  him  to  attend  the  probate  of  the 
will; 

"  2.  On  such  as  reside  in  any  other  county  in  this  state,  by  de- 
livering a  copy  personally  to  such  person,  or  leaving  it  at  his 
dwelling-house  or  other  place  of  residence,  in  the  manner  and 
under  the  circumstances  above  mentioned,  at  least  fifteen  days 
.before  the  day  appointed  for  taking  the  proof ; 

"  3.  On  such  persons  as  do  not  reside  in  this  state,  citations 
may  be  served  by  delivering  a  copy  personally  to  such  persons,  or 
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Service  on  Minors,  Married  WomcD,  Lunatics,  &c. 

leaving  it  at  his  or  her  dwelling-house  or  other  place  of  residence^ 
not  less  than  fifteen  days,  nor  more  than  ninety  days,  before  the 
day  appointed  for  taking  proof  of  any  will ;  and  on  such  persons 
as  do  not  reside  in  this  state,  or  whose  place  of  residence  can  not 
be  ascertained,  by  publishing  a  copy  of  the  citation  in  the  state 
paper  for  six  weeks  previous  to  the  day  for  taking  the  proof  " 
(Z.  1837,  c.  460,  §  8,  as  amended  Z.  1840,  c.  384,  §  1).  In  all 
eases  where  service  is  made  by  publication,  a  copy  of  the  citation 
must  also  be  mailed  to  each  person  so  served,  at  his  place  of  resi- 
dence or  post  oflSee  address,  if  the  same  can  be  ascertained,  at  least 
thirty  days  before  the  return  day  thereof  (see  Z.  1874,  c.  437). 

Service  on  minors.] — If  the  citation  is  directed  to  a  minor  un- 
der the  age  of  fourteen  years,  within  this  state,  whose  name  and 
residence  can  be  ascertained,  a  copy  must  be  delivered  to  the  minor 
personally,  and  also  to  his  father,  mother  or  guardian,  or  if  there  be 
none  within  this  state,  then  to  any  person  having  the  care  and 
control  of  the  minor,  or  with  whom  he  may  reside,  or  in  whose 
service  he  may  be  employed.  The  testamentary  guardian  named 
in  the  will  to  be  proved  is  not,  however,  to  be  deemed  the  general 
guardian  for  this  purpose  (Z.  1863,  c.  362,  §  1).  The  citation 
directed  to  a  minor  over  the  age  of  fourteen  years  should  be 
served  on  him  in  the .  presence  of  his  legal  guardian,  or  in  the 
presence  of  some  person  upon  whom  the  actual  care  or  custody  of 
the  minor  for  the  time  being  has  actually  devolved  {KelletY.  Bath- 
iun,  4  Paige,  106 ;  Brick's  Estate,  15  Abb.  Pr.  12).  A  citation 
to  attend  probate,  though  served  on  the  general  guardian  of  the 
infant  heirs,  when  his  interest  is  adverse  to  theirs,  gives  the  sur- 
rogate jurisdiction  {Eeeney  v.  Whitma^sh,  16  Bari.  141). 

Service  on  married  woman.] — And  a  service  of  the  citation  on 
a  married  woman,  and  not  on  her  husband,  is  legal,  though  it 
would,  perhaps,  be  better  to  serve  it  upon  both  {Keeney  v.  Whit- 
marsh,  16  Barl.  141). 

Service  on  lunatics,  die] — The  provisions  of  the  statute  (Z. 
1872,  c.  693,  §  1)  in  regard  to  service  of  process  on  lunatics,  idiots, 
&c.,  applicable  to  all  proceedings,  have  been  already  referred  to 
(see  ante,  p.  34). 
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Appointment  of  Special  Guardians  for  Minors,  &c. 

Proof  of  service  of  citation.]— The  statute  provides  that  be- 
fore proeeediiig  to  take  proof  of  any  will,  tlie  suiTOgate  must  re- 
quire satisfactory  evidence  iy  affidavit  of  the  due  service  of  the 
citation.  In  practice,  however,  as  already  stated  (ante,  p.  35),  other 
proof  than  by  affidavit  is  allowed,  and  a  voluntary  appearance  in 
person  or  by  attorney  is  taken  as  a  waiver  of  service  (see  Forms 
Nos.  14-19,  inclusive). 

Second  citation.] — If  the  citation  has  not  been  served  on  all 
the  parties  in  interest,  the  surrogate  may  adjourn  the  proceedings 
and  issue  a  further  citation  for  the  purpose  of  bringing  in  such 
parties  (Z.  183T,  c.  460,  §  9 ;  3  E.  S.  5th  ed.  148,  §  55). 


SECTION    SIXTH. 
APPOINTMENT   OF    SPBCIAl    GUAEDIANS   FOE   MESrOES,  &C. 

Upon  the  return  day  mentioned  in  the  citation,  or  before  taking 
any  proceedings  upon  the  will,  the  surrogate  is  required  to  ascertain 
whether  any  and  which  of  the  parties  in  interest  are  minors,  and  the 
names  and  places  of  residence  of  their  general  guardians,  if  they  have 
any.  If  there  be  no  general  guardian  within  this  state,  who  shall 
have  been  served  with  the  citation,  the  surrogate  is  required  to 
appoint  a  special  guardian  for  such  minors,  to  take  care  of  their 
interest  in  the  premises.  The  written  consent  of  the  person  ap- 
pointed special  guardian  to  serve  as  such  must  be  filed  with  the 
surrogate.  Such  special  guardian  is  required  to  appear  in  person 
before  the  surrogate  before  any  evidence  is  taken  in  regard  to  the 
wUl  (Z.  1837,  c.  460,  §  8,  as  am'd  by  Z.  1840,  c.  384,  §  1,  and  Z. 
1863,  c.  362,  §  1 ;  and  see  Forms  Kos.  20,  21). 
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Uncontested  and  Contested  Probate. 


AETICLE    THIRD. 

PEOOF   OF   WILL. 

Sec.  1. — Uncontested  and  contested  probate. 

2. — Facts  material  to  the  question  of  probate. 

3. — Means  of  proof  and  competency  of  evidence. 

4. — Order  of  evidence. — Presumptions. — Burden  of  proof. 

SECTION    FIRST. 

"UNCONTESTED   JlND   CONTESTED   PROBATE. 

• 

The  court  having  acquired  jurisdiction  of  the  parties,  as 
pointed  out  in  the  preceding  article,  the  further  steps  to  be 
taken  toward  the  proof  of  the  will  must  be  governed  by  the 
fact  whether  or  not  the  probate  is  contested.  In  case  no  caveat 
has  been  filed  against  the  probate,  and  there  is  no  demand  on 
the  part  of  any  of  the  parties  in  interest  that  there  should  be 
an  oral  examination  of  the  subscribing  witnesses,  the  practice 
is  to  take  the  aflidavit  of  each  witness,  sworn  to  before  the  sur- 
rogate or  his  assistant,  to  the  effect  that  the  witness  was  ac- 
quainted with  the  decedent  in  his  lifetime ;  that  he  was  present  as 
a  witness  and  saw  the  decedent  subscribe  the  paper  propounded 
and  now  shown  witness,  dated,  &c.,  purporting  to  be  the  last  will 
and  testament  of,  &c. ;  that,  at  the  time  of  making  such  subscrip- 
tion, the  decedent  declared  the  said  instrument  to  be  his  last  will 
and  testament,  and  requested  the  deponent  to  sign  his  name  as  a 
witness  thereto,  which  deponent  thereupon  did ;  that  the  decedent 
was  a  citizen  of  the  United  States,  of  full  age,  of  sound  mind, 
memory,  and  in  all  respects  competent  to  devise  real  estate,  and 
not  under  restraint ;  and  that  the  deponent  saw  the  other  witnesses 
(naming  them)  sign  their  names  as  witnesses,  in  the  presence  and  at 
the  request  of  the  decedent  (see  Forms  Nos.  24,  25).  The  affidavits 
being  duly  verified  and  filed,  together  with  the  will,  letters  testa- 
mentary forthwith  issue  to  the  executors  named,  or  in  case  of  their 
renunciation,  to  the  parties  next  entitled.  On  the  other  hand,  if  a 
caveat  or  notice  of  intention  to  contest  has  been  filed,  the  witnesses 
are  examined  orally.  I^o  particular  allegations  against  the  validity 
of  the  will  are  required  to  be  set  forth  in  the  notice  or  caveat,  nor 
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In  what  Sense  the  "  Validity  "  of  "Will  may  be  considered. 

are  any  formal  issues  framed  in  order  to  raise  the  questions  of  the 
genuineness  or  vahdity  of  the  instrument  propounded.  The  essen- 
tial facts  to  be  shown  to  entitle  a  paper  to  probate  are,  of  course, 
the  same  in  the  case  of  an  uncontested  as  in  the  ease  of  a  contested 
probate.  In  the  latter  case,  the  trial  of  -the  questions  involved  pro- 
ceeds as  in  an  ordinary  civil  action,  each  party  producing  evidence 
to  maintain  the  issues  on  his  part.  The  question  of  the  contest- 
ant's interest  will  not  be  settled  as  a  prehminary  to  the  main  issue ; 
but  the  questions  of  interest  and  of  the  validity  of  the  will  wiU.  be 
tried  together  {Norton  v.  Lawrence,  5  N.  Y.  Surr.  [1  Bed/.']  473). 
Where  two  instruments  are  propounded  by  different  parties,  the' 
several  applications  for  probate  will  be  consolidated  and  tried  to- 
gether as  one  proceeding  (  Yan  Wert  v.  Benedict,  1  Bradf.  114). 


SECTION    SECOND. 
FACTS   MATEEIAL   TO   THE    QTJESTIOIf   OF    PROBATE. 

SuBD.  1. — Execution,  publication  and  attestation  of  will. 
2. — Testamentary  capacity. 
3. — Fraud  and  undue  influence. 
4. — The  custody  of  the  will. 
5. — Revocation  of  will. 
6. — ^What  law  governs  formalities  of  execution,  <fec. 

SuBD.  1. — Execution,  publication  and  attestation  of  will. 

In  what  sense  the  "validity  "  of  will  may  he  consideredJ] — The 
statutes  provide,  that  before  admitting  a  wiR  to  probate,  the  surro- 
gate must  inquire  particularly  into  the  facts  and  circumstances  {L. 
1837,  c.  460,  §  17,  ^ast  clause;  3  B.  8.  5th  ed.  148,  149,  §  10). 
And  the  section  last  referred  to  adds  that  he  must  be  satisfied  of 
the  genuineness  and  vahdity  of  the  will.  But  this  is  understood  as 
referring  solely  to  its  valid  execution  as  the  last  will  of  a  free  and 
competent  testator.  It  does  not  authorize  him  to  inquire  into  the 
validity  of  the  provisions  of  the  will ;  and  probate  cannot  be  re- 
.  sisted  on  the  ground  that  the  testator  had  no  power  to  dispose  of 
the  property  referred  to,  or  that  his  proposed  disposition  was  illegal. 
The  only  questions  before  the  suiTogate  on  the  application  for  pro- 
bate, are  as  to  what  is  termed  ^e  factum  of  the  will,  and  the  com- 
petency of  the  testator.     The  effect  or  operation  of  the  wiU  he 
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can  not  pass  upon  in  this  proceeding  {Matter  of  Forman,  ^4:  Barb. 
214: ;  McLaughlin's  Estate,  1  TuoTc.  T9 ;  Matter  of  Gilman,  38 
Bari.  364).*  The  distinction  between  the  questions  of  formal 
validity,  which  the  surrogate  must  determine,  and  the  questions  of 
the  construction  or  validity  in  substance,  which  he  can  not  deter- 
mine upon  probate,  is  well  illustrated  in  the  cases  of  Nelson  v.  Mc- 
Giffert  (3  Barh.  Ch.  158),  and  Matter  of  Forman  (54  Barb.  274, 
affirming  1  Tuch.  205).  In  the  former  case,  an  executor  pro- 
pounded for  probate  a  will  made  in  1832,  which  was  produced,  and 
its  due  execution  proved.  The  parties  opposing  the  wiU  adduced 
evidence  tending  to  show  that  the  testator  had  made  a  subsequent 
will  in  1837,  and  that  such  subsequent  will  had  been  destroyed, 
under  cu'cumstances  which,  they  contended,  indicated  fraud.  And 
the  court  held  that  there  was  no  doubt  as  to  the  jurisdiction  and 
power  of  the  surrogate  to  receive  proof  that  the  wiU  of  1832  was 
revoked  by  a  subsequent  will  of  the  testator,  and  that  such  subse- 
quent will  had  been  fraudulently  destroyed,  or  destroyed  by  the 
testator  when  his  mind  had  become  so  impaired  that  he  was  incom- 
petent to  perf  onn  a  testamentary  act ;  and  that,  although  the  sur- 
rogate could  not  have  admitted  the  alleged  later  will  to  probate, 
even  had  its  fraudulent  destruction  been  established,  because  only 
the  chancellor  [now  the  supreme  court]  had  jurisdiction  to  establish 
a  lost  or  destroyed  will,  the  parties  in  interest,  in  resisting  the  pro- 
bate of  the  earlier  will,  had  a  right  to  introduce  any  testimony  suf- 
ficient to  satisfy  the  surrogate  that  the  instrument  propounded  was 
not  in  force  as  a  valid  will  at  the  testator's  death.  In  this  case, 
however,  as  the  evidence  relative  to  the  later  will  wholly  failed  to 
show  that  its  contents  either  expressly  or  impliedly  revoked  -the 
former,  the  former  wiU  was  held  properly  admitted  to  probate.  In 
the  case  of  Forman' s  WiU  (54  Barb.  274),  a  legatee  propounded 
for  probate  two  testamentary  papers  executed  by  the  same  testa- 
trix, together  and  at  the  same  time,  the  attesting  witnesses  being 
the  same.  The  court  held  that  the  question  of  repugnancy  or  in- 
consistency, in  the  provisions  of  the  two  instruments,  could  not 
arise  or  be  considered  in  the  probate  proceedings ;  that  the  two  in- 


*  The  surrogate  of  New  York  county  has,  however,  power  to  determine,  upon 
probate  proceedings,  the  validity,  construction  or  effect  of  any  disposition  of  prop- 
erty contained  in  the  will  (1  L.  1870,  c.  359,  §.11). 
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struments,  if  executed  and  attested  at  the  sa/me  time,  might  consti- 
tute a  will,  and  might  properly  be  admitted  to  probate  as  such, 
notwithstanding  their  repugnancy  in  certain  particulars ;  and  that 
the  question  or  point  of  repugnancy  would  be  a  subject  for  consid- 
eration only  after  granting  of  probate,  when  the  two  instruments 
came  to  be  carried  into  effect,  or  claimed  or  acted  under  as  a  wiU. 
It  is  not  inconsistent  with  these  decisions  to  say,  that  when  two 
testamentary  papers  of  different  dates  are  propounded,  the  later,  if 
it  be  a  necessary  and  absolute  revocation  of  the  earher,  may,  on 
that  ground,  be  admitted  to  probate,  to  the  exclusion  of  the  former. 

Formalities  of  execution.] — To  entitle  a  testamentary  paper  to 
be  admitted  to  probate,  certain  facts  in  reference  to  its  mode  of 
execution,  publication  and  attestation  are  required  by  the  statute 
to  be  shown  *  (2  E.  S.  63,  §  40). 

The  provision  of  the  statute  of  wills  (2  B.  S.  63,  §  40)  has  been 
the  subject  of  very  frequent  adjudications,  and  its  construction,  as 
now  settled,  may  be  best  stated  in  the  following  language  slightly 
modified  from  that  of  section  40,  as  it  stands  on  the  statute  book 
in  its  original  form : 

Every  wiU,  except  nuncupative  wiUs  (made  in  the  cases  pre- 
scribed in  another  section),  must  be  executed  before  the  testator's 
death,  and  completely  attested  in  the  following  manner :  f 

1.  Subscrijytion  of  will.'] — It  must  he  subscribed  by  the  testator 
at  the  end  of  the  will ;  that  is,  the  testator  must  sign  his  name  or 
make  his  mark  below  the  body  of  the  writing.  His  signing  his 
name  in  the  body  of  the  writing  is  not  a  subscription  within  the 
meaning  of  the  statute.  Even  where  by  a  mistake  in  turning  over 
the  paper  the  signature  was  put  on  a  blank  page  in  the  middle  of  the 
instrument,  the  will  was  held  not  properly  executed  {Heady' s  Will, 
15  Abb.  Pr.  ]SF.  8.  211).     The  subscription  must  also  be  at  the  end 


*  For  the  requisites  of  execution  of  a  will  under  the  English  statute,  and  in  this 
state  before  1830,  see  Watts  y.  Public  Administrator  (4  Wend.  168,  reversing  1 
Paige,  347) ;  Jauncey  v.  Thome  (2  Barh.  Oh.  40) ;  Price  t.  Srown  (1  Bradf.  291). 
For  the  history  and  construction  of  our  statutes  regulating  the  execution  and  at- 
testation of  wUls,  see  Hoysradt  v.  Kingman  (22  N.  Y.  372). 

■j-  The  formalities  prescribed  must  be  fully  completed  before  the  death  of  the 
testator.  If  he  dies  in  the  act,  and,  though  after  his  subscription,  before  the  wit- 
nesses have  signed,  the  will  is  not  valid  ( Vernam  v.  Spencer,  3  Bradf.  16). 
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of  the  will,  i.  e.,  immediately  below  where  the  body  of  the  wiR 
encls,  and  without  any  considerable  intervening  space.  A  moderate 
blank  space,  however,  left  between  the  last  line  of  the  wiU  and  the 
subscription,  was  held  not  to  be  fatal  (Matter  of  Oilman,  38 
Barb.  364).  But  where,  after  the  usual  subscription  of  the  testa- 
tor, the  appointment  of  executors  was  under-written  and  signed  by 
the  witnesses  only,  and  then  a  further  direction  to  the  executors 
was  under-written  and  signed  by  the  testator  only — it  was  held 
that  the  will  was  not  duly  executed  {McOuire  v.  Kerr,  2  Bradf. 
2M).  A  substantial  compliance  with  the  direction  of  the  statute 
is,  however,  aU  that  is  necessary,  as  where  the  testator's  seal  was 
affixed  in  the  usual  place  for  signature  above  the  witnesses'  attesta- 
tion clause,  but  his  subscription  was  written  in  proximity  to  the  sig- 
natures of  the  witnesses  below  that  clause  {Cohen! s  Estate,  1  Tuck. 
286) ;  or  where,  after  due  execution  and  attestation  of  a  complete  will, 
the  testator  added  other  directions  without  attestation,  but  which 
were  such  as  might  be  rejected  without  impairing  the  wiU  (Oonboy 
V.  Jennings,  1  Supreme  Gt.  622).  So  where  the  subscription  and 
attestation  of  the  will  was  sufficient,  but  a  copy  of  another  instru- 
ment was  annexed  to  the  will  and  incorporated  into  it  by  express 
reference  in  the  will,  it  was  held  that  the  validity  of  the  wiU  was 
not  afEected,  although  the  annexed  instrument  was  not  subscribed 
(Tonnele  v.  Hall,  4  N.  Y.  140 ;  Thompson  v.  Qmmby,  2  Bradf. 
449).  The  testator  or  a  subscribing  witness  may  make  his  mark  if  he 
cannot  write  {Butler  v.  Benson,  1  Bari.  526 ;  Morris  v.  Kniffin,  3T 
Barl.  336 ;  Walsh  Estate,  1  Tuck.  132) ;  or  a  testator  may  sign  by  the 
hand  of  a  third  person.  Such  signature  must  be  made  by  the 
testator's  direction,  and  in  his  presence,  and  the  person  whose 
hand  niakes  the  signature  must  attest  the  will  as  a  witness.*  So, 
too,  the  testator's  hand  being  weak  or  he  being  illiterate,  a  third 
person  may  guide  his  hand  in  the  making  of  his  subscription 

*  "WTien  the  signature  of  the  testator  is  by  his  mark,  it  is  no  objection  that  the 
words,  "  his  name,"  and  the  words,  "  his  mark,''  were  written  by  a  witness  after  he 
made  his  mark,  and  that  no  proof  was  given  of  distinct  direction  to  him  by  the 
testator.  It  is  enough  if  the  declaration  and  the  signature  were  made  on  the  same 
occasion,  and  as  one  transaction.  Indeed,  signing  by  mark  would  be  sufficient, 
without  any  such  written  memorandum  (Jackson  v.  Jackson,  39  N.  Y.  153  ;  SoKm  y. 
Coryell,  27  Barb.  866  ;  and  see  Chaffee  v.  Baptist  Missionary  Gonveniion,  10  Paige,  86  ; 
Mollenleck  t.  Van  Valkenhirgh,  6  How.  Fr.  281 ;  and  post,  p.  79). 
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{Oa/mpbell  v.  Logan,  2  Bradf.  90;  Van  liauswyck  v.  Wiese,  44 
JBarl).  494).  A  seal  is  not  sufficient  to  attest  a  will,  nor  is  it  nec- 
essary {Matter  of  Biez,  50  N.  Y.  88,  affi'g  56  Barl.  591 ;  IE.  8. 
736,  §  119). 

2.  Wil/nesses  of  subsoription.]-. — The  will  must  he  suiscriied 
hy  the  testator  in  the  presence  of  each  of  at  least  two  witnesses,  or 
must  he  acknowledged  hy  him  to  have  heen  made  to  each  of  such 
attesting  witnesses,  or  to  such  of  them  as  icere  not  present  at  the 
making  of  the  subscription  {Lyon  v.  ISmith,  11  Barh.  124 ;  Car- 
roll V.  Norton,  3  Bradf.  291 ;  Tonnele  y.  Rail,  5  JV.  T.  Leg.  Ohs. 
254).  Where  tlie  testator  acknowledges  his  signature  to  a  witness, 
it  is  not  essential  that  the  witness  be  shown  the  testator's  signature. 
It  is  enough  if  he  presents  the  wUl  already  subscribed  by  him  to 
the  witness,  and  acknowledges  that  he  has  executed  it  as  such  wiU,. 
declaring  it  to  be  his  will  and  requesting  him  to  sign  {Baskin  v. 
Baskin,  36  N.  Y.  416 ;  'Willis  v.  Mott,  Ld.  486 ;  Ruddon  v.  Mc- 
Donald, 1  Bradf.  352 ;  and  see  Yernam  v.  Spencer,  3  Ld.  16). 

3.  PuhlicationP\ — The  testator,  at  the  time  of  making  such 
subscription,  or  at  the  time  of  acknowledging  the  same,  or  both — 
if  subscribed  in  the  presence  of  one  and  acknowledged  after  sub- 
scription to  the  other — must  declare  in  the  presence  of  each  witness 
that  the  instrument  is  his  will  (Cases  supra,  and  Rutherford  t. 
Rutherford,  1  Ben.  33 ;  Matter  of  Tonnele,  5  N.  T.  Leg.  Ohs. 
254 ;  Lewis  v.  Lewis,  \\  N.  Y.  220 ;  see  Chaffee  v.  Baptist  Mis- 
sionary Conv.  10  Paige,  85 ;  Yaughan  v.  Burford,  3  Bradf.  T8  ; 
Carle  v.  Underhill,  3  Id.  101 ;  Doe  v.  Roe,  2  Barb.  200 ;  Gamble 
V.  Gamble,  39  Id.  3T3 ;  Kinne  v.  Kinne,  No.  1,  2  Supreme  Ct. 
391 ;  Robinson  v.  Smith,  13  Abb.  Pr.  359  ;  Matter  of  Forman 
54  Barb.  2Y4,  affi'g  s.  c.  1  Tuck.  205). 


■5S- 
) 


*  In  this  case  one  of  the  attesting  witnesses  testified  that  the  testatrix  told  her, 
in  the  room  where  and  when  the  will  was  executed,  before  signature,  that  the  paper 
or  papers  constituting  the  same  was  or  were  her  will ;  and  the  other  witness  swore 
that  althouo-h  the  testatrix  did  not  say  while  she  was  in  the  room  where  and  when 
the  papers  were  executed,  that  they  were  her  will,  yet  that  when  the  testatrix  came 
to  the  kitchen  to  call  her  as  a  witness,  she  told  her  that  she  wanted  her  to  witness 
her  will.  Seli,  that  this  evidence,  together  with  proof  that  the  testatrix  signed  the 
instruments  in  the  presence  of  the  two  -n-itnesses,  and  that  they  signed  their  names 


Y8  THE  PROBATE  OF  WILLS. 

Publication. 

The  object  of  this  provision  is  to  secure  the  testator  against 
fraud  and  injposition,  and  the  knowledge  that  the  instrument 
which  the  witnesses  are  called  upon  to  attest  is  a  will,  must  be 
communicated  to  them  by  the  testator  at  the  time  of  his  subscrip- 
tion or  acknowledgment ;  and  knowledge  derived  from  any  other 
source,  or  at  any  other  time,  of  the  same  fact,  can  not  stand  as  a  sub- 
stitute for  the  declaration  of  the  testator  {Soribner  v.  Crane,  2  Paige, 
147).  The  testator  being  fully  apprised  of  the  testamentary  character 
of  the  instrument  may  be  considered  in  aid  of  proof  tending  to  estab- 
lish a  publication ;  and  it  is  not  essential  that  the  publication,  any 
more  than  other  acts  involved  in  the  execution,  should  be  made  by  ex- 
press words  of  the  testator  {Nelson  v.  Giffert,  3  Barb.  Oh.  158 ; 
see  Segfuine  v.  Seguine,  2  Barb.  385  ;  and  post,  p.  80).  But  the 
testator  must  declare  or  give  the  witnesses  in  some  form  to  under- 
stand, at  the  time  of  making  or,  acknowledging  his  subscription, 
that  the  instrument  signed  is  his  will.*  Accordingly,  where  the 
vsdtnesses  had  been  sent  for  to  witness  the  testator's  will,  and  went 
for  that  purpose,  but  had  no  other  information  that  they  were  wit- 
nessing his  will,  the  publication  was  held  insufficient  {Bagley  v. 
Blackman,  2  Lans.  41).  The  testator  must  in  some  manner  com- 
mimicate  to  the  attesting  witnesses,  at  the  time  they  are  called  to 
sign  as  witnesses,  the  information  that  the  instrmnent  then  present 
is  of  a  testamentary  character,  and  that  he  then  recognizes  it  as 

as  witnesses  in  lier  presence  and  in  the  presence  of  each  other,  was  suflScient  to 
show  that  they  were  executed  and  attested  in  the  manner  required  by  the  statute. 
In  BaMn  v.  Basldn  (36  N.  Y.  416,  affi'g  48  Barb.  200),  after  the  testator  had 
signed  his  will,  in  the  presence  of  one  of  the  attesting  witnesses,  the  other  witness 
was  called  in  and  asked  by  the  testator  to  sign  it.  The  witness  saw  that  the  testa- 
tor's signature  was  already  attached ;  and  the  testator,  with  the  will  in  his  hand, 
in  the  presence  of  both  witnesses,  declared  it  to  be  his  last  will  and  testament,  and 
the  second  witness  then  subscribed  the  attestation  clause,  which  stated  that  the  will 
was  signed  and  published  in  the  presence  of  the  attesting  witnesses.  It  was  held  a 
good  publication. 

*  For  application  of  this  principle  in  various  peculiar  cases,  see  Remsen  y.  Brinck- 
erh}ff(i&  Wend.  325,  affi'g  8  Paige,  488);  Torry  v.  Bawen  (15  Barb.  304);  Burritt  v. 
Silliman  (16  Id.  198);  Nipper  v.  Groesbeck  (22  Id,  6*70);  Chaffee  v.  Baptist  Missionary 
Convention  {10  Paige,  85);  exp.  Beers  (2  Bradf.  163);  Campbell  v.  Logan  (Id.  90); 
Brovm  v.  Be  Selding  (4  Sandf.  10) ;  Grant  y.  Grant  (1  Sandf.  Oh.  235) ;  Rutherford  T. 
Rutherford  (1  Den.  33) ;  Hunt  v.  Mootrie  (3  Bradf.  322) ;  Moore  v.  Moore  (2  Bradf. 
261);  Van  Hooser  v.  Van  Hooser  (5  N.  Y.  Surr.  [1  Redf]  365);  in  re  SJieridam  (Id. 
4i1);  Garle  y.  Underhill  (3  Bradf.  101) ;  Vaughariy.  Burford  (3  Id.  78), 
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Ms  will,  and  intends  to  give  it  effect  as  such.  Producing  the  will 
already  subscribed,  but  folded,  so  as  to  conceal  the  subscription, 
and  acknowledging  it  as  a  "  free  will  and  deed,"  is  not  enough 
{Lewis  V.  Lewis,  11  N.  Y.  220,  affi'g  s.  c.  11  Barh.  IT).  The 
testamentary  declaration  may,  however,  be  incorporated  with  the 
request  to  the  witnesses  to  attest  {Riehen  v.  Hicks,  3  Bradf.  353), 
and  both  may  be  made  by  means  of  questions  put  to  the  testator, 
and  his  affirmative  response  {Tunison  v.  Tunison,  4  Bradf.  138; 
Whitbeok  v.  Patterson,  10  Barh.  608 ;  Gombault  v.  Public  Ad- 
ministrator, 4:  Bradf.  226).  The  declaration  must  be  in  the  pres- 
ence of  both  witnesses  {Seymour  v.  Van  Wych,  6  JSf.  Y.  120 ;  Tyler 
V.  Mapes,  19  Barb.  448 ;  Abbey  v.  Christy,  49  Barb.  2Y6 ;  Oilman 
V.  Qilman,  5  N.  Y.  Surr.  [1  Bedf.'\  354 ;  s.  o.  affi'd  38  Barb.  364 ; 
and  see  Nexsen  v.  Nexsen,  3  Abb.  Ct.  App.  Dec.  360). 

4.  Attestation  by  witnesses^ — Each  of  two  attesting  witnesses, 
at  least,  must  sign  his  name  as  a  witness  at  the  end  of  the  will  at 
the  request  of  the  testator.  Their  signatures  may  be  made  by 
mark  {Meehan  v.  Rourhe,  2  Bradf.  385 ;  Morris  v.  Kniffin,  3T 
Barb.  336) ;  or  by  the  aid  of  another  [Campbell  v.  Logan,  2  Bradf. 
90) ;  but  the  witnesses  must  sign  with  intention  to  be  such.  One 
who  writes  the  name  of  another  person  as  witness,  not  intend- 
ing to  attest  the  will  himself,  and  not  writing  his  own  name,  can 
not  be  deemed  a  witness  {Exp.  Leroy,  3  Bradf.  227).  It  is  usual 
to  prefix  above  the  signatures  of  the  witnesses  an  attestation  clause 
reciting  ^he  f  ormaUties  prescribed  by  the  statute.  This  is  a  very 
convenient  usage,  and  the  existence  of  the  clause  often  secures  pro- 
bate when  otherwise  it  would  fail,  as  will  be  shown  hereafter.  But 
as  matter  of  law  the  attestation  clause  is  not  essential,  and  its 
omission  does  not  affect  the  validity  of  the  execution  {Leaycraft  v. 
Simmons,  3  Bradf  35 ;  see  Chaffee  v.  Baptist  Miss.  Conmention, 
10  Paige,  85).  It  is  not  essential  that  the  attesting  witnesses 
should  each  subscribe  in  the  presence  of  the  other.  As  has  already 
been  observed,  the  testator  may  sign  in  the  presence  of  one  wit- 
ness, and  afterward  acknowledge  the  execution  to  another  witness 
{Haysradt  v.  Kingman,  22  iT.  Y.  3Y2 ;  Willis  v.  Mott,  36  iV".  Y 
486).  Nor  is  it  necessary  that  the  attesting  witnesses  sign  literaUji 
in  the'  presence  of  the  testator  {Budden  v.  McDonald,  1  Bradf. 
352 ;  JacTison  v.  Christman,  4  Wend.  277).     K  they  sign  at  his 
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request,  although  in  an  adjoining  hall  out  of  his  sight  (which^ 
according  to  the  English  cases,  is  not  in  his  presence),  it  is  suffi- 
cient, though  their  signing  must  be  done  at  the  time  of  the  execu- 
tion or  acknowledgment,  and  with  the  knowledge  and  request  of 
the  testator  (Lyon  v.  Smith,  11  Barb.  124).  The  request  to  sign 
as  witnesses  may  be  presumed,  as  where  two  persons  are  called  in 
to  witness  the  paper,  which  they  do,  in  the  presence  of  the  testa- 
tor, he  at  the  same  time  subscribing  it,  and  declaring  that  it  is  his 
last  will  and  testament  {Butler  y.  Benson,  1  Barb.  526 ;  and  see 
Doe  V.  Boe,  2  Barb.  200 ;  Brown  v.  De  Selding,  4  Samdf.  10 ; 
Butchings  v.  Cochrane,  2  Bradf.  295).  A  request  to  only  one 
witness  to  sign  is  not  enough ;  at  least  without  constructive  request 
to  the  other  {Rutherford^  v.  Rutherford,  1  Den.  33).  Where 
there  are  three  witnesses,  at  least  two  of  them  must  act  in  compli- 
ance with  the  statute  {Lyon  t.  Smith,  11  Barb.  124;  1855,  Car- 
roll V.  Norton,  3  Bradf.  291 ;  Hoysradt  v.  Kingman,  22  ]Y.  Y. 
372). 

Agency  of  third  person.] — Any  or  all  of  the  acts  hereinbefore 
specified  as  required  of  the  testator  may  be  done  by  another  per- 
son in  his  presence  and  with  his  direction  or  manifest  approval. 
Thus  it  is  not  necessary  that  the  testator  should  in  terms  request 
the  witnesses  to  attest  the  execution.  The  request  may  be  implied 
as  well  as  expressed,  as  where  the  testatrix  was  told  in  the  presence 
of  the  witnesses,  that  they  had  come  to  witness  her  wiU,  and  she 
bowed  assent  and  signed  it  {Brown  v.  De  Selding,  4  Sandf.  10 ; 
Butler  V.  Benson,  1  Barb.  526).  And,  in  general,  a  statement 
made  by  another  person  in  the  presence  and  hearing  of  the  testa- 
tor and  the  witnesses,  or  made  by  one  of  the  witnesses  in  the  pres- 
ence and  hearing  of  the  testator  and  the  others,  will  take  the  place 
of  a  statement  by  the  testator,  if  distinctly  assented  to  by  him  by 
signs,  or  by  his  intelligently  acting  in  pursuance  thereof  {Coffin  v. 
Coffin,*  23  iT.  r.  9;  Matter  of  Oilman,  38  Barb.  364;  Gilbert 


*  In  that  case,  the  two  attesting  witnesses  were  present  at  the  house  of  the  testa- 
tor, by  his  procurement,  for  the  purpose  of  witnessing  his  will.  They  saw  the  testa- 
tor subscribe  his  name,  and  signed  their  names  as  witnesses.  Before  doing  so,  one 
of  them  asked  the  testator  if  he  requested  him  to  sign  the  will  as  a  witness,  to  which 
he  answered  in  the  affirmative.  Both  the  witnesses  then  proceeded  to  sign ;  the  drafts- 
man denoting  the  place  where  their  names  we're  to  be  written.   The  testator,  the  drafts- 
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V.  Knox,  52  JST.  T.  125 ;  Peck  v.  Gary,  27  if.  F.  9 ;  affi'g  s.  o.  38 
Bm-l.  17 ;  Gamble  v.  Oamile,  39  Barb.  3Y3 ;  Doe  v.  JRoe,  2  Barl. 
200 ;  Hutehings  t.  Cochran,  2  Bradf.  295 ;  MoDonough  v.  Lough- 
Zinj  20  ^a^S.  238 ;  Hollenbech  v.  Fa;i  Valhenburgh,  5  .How.  Pr. 
381 ;  ^wm  v.  Case,  5  if.  F.  /^i^z-r.  [1  i?e(?f.]  307). 

Sequence  of  acts  of  execution,  <&c.] — The  order  in  whicli  the 
formal  acts  of  execTition  and  publication  prescribed  by  the  statute 
should  be  done,  is  not  imperative  except  that  the  attestation  by  the 
signing  of  the  witnesses  must  be  after  the  testator's  execution  {Jach- 
son  V.  Jackson,  39  N.  Y.  153) ;  and  the  declaration  or  publication 
of  the  will  must  be  made  out  substantially  the  same  as  the  subscrip- 
tion or  the  acknowledgment  thereof  {Doe  v.  Boe,  2  Barb.  200 ; 
Seguine  v.  Seguine,  2  Id.  385  ;  Keeney  v.  Witmarsh,  16  Id.  141 ; 
Bobbins  v.  Coryell,  27  Barb.  557 ;  Campbell  v.  Logan,  2  Bradf. 
90 ;  Van  Hanswick  v.  Wiese,  44  Barb.  494 ;  Tunison  v.  Tuniaon, 
4  Bradf.  138 ;  Whiibeek  v.  Faterson,  10  Barb.  608 ;  Co^w  v.  Cof- 
fin, 23  i\7".  F.  9 ;  Smith  v.  /Sro^iiA,  10  ^oto.  Pr.  318,  reversing  /tf. 
134;  Rutherford  v.  Rutherford,  1  i?ew.  33;  Brown  v.  X>e  &Z<?- 
*wy,  4  Sandf.  10 ;  McDonald  v.  Loughlin,  20  5arJ.  230 ;  ZTo^ 
lenbeck  v.  Faw-  Yalkenhurgh,  5  ^omj.  Pr.  281 ;  Matter  of  Oilman, 
38  ^a7-5.  364;  Pec^  v.  6'ary,  27  i\^.  Z!  9,  affirming  38  Barb.  77; 
Gilbert  v.  Knox,  52  iV^.  P.  125 ;  Leaycraft  v.  Simnions,  3  Bradf. 
35 ;  Rieben  v.  Eicks,  Id.  353 ;  Vaughan  v.  Burford,  Id.  78 ; 
overruling  Ileyer  v.  Burger,  Eoffm.  1). 


man,  and  the  witnesses  were  all  at  one  table,  and  in  close  proximity  to  each  other ; 
the  request  to  attest  the  will  was  in  answer  to  the  question  thus  put  by  one  of  the 
witnesses,  and  no  other  or  different  communication  was  made  to  the  other.  Held,  a 
sufficient  attestation  within  the  statute,  and  that  there  was  no  grpund  for  the  objec- 
tion that  one  of  the  witnesses  attested  the  instrument  without  any  request  made  by 
the  testator.  And  see  Van  Somer  v.  Van  Hooser  (5  N.  Y.  Surr.  [1  Medf.l  365) ;  Oil- 
man V.  Oilman  {Id.  354). 

In  Hoysradt  v.  Kingman  (22  JV.  T.  372),  the  testator  called  upon  one  of  the  wit- 
nesses and  desired  him  to  draw  his  will,  which  was  done ;  after  reading  it,  he  ap- 
proved and  signed  it,  and  the  witness  attested  it  at  his  request  and  in  his  presence ; 
it  was  then  put  into  an  unsealed  envelope,  and  was  taken  by  the  testator  to  another 
of  the  witnesses,  to  whom  he  acknowledged  the  execution  and  declared  it  to  be  his 
last  wUl,  and  who  thereupon  signed  it  as  a  witness  at  his  request  and  in  his  presence. 
The  same  took  place  as  to  the  third  witness,  to  whom  the  testator  took  the  will  as 
Boon  as  the  second  witness  had  attested  it.  It  was  held  that  the  will  was  properly 
executed. 
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Witnessed  additions.] — The  validity  of  the  will  is  not  affected 
by  the  omission  of  witnesses  to  affix  their  residences  to  their  sig- 
natures, as  required  by  the  statute  (2  E.  8.  63,  §  41),  or  by  the' 
omission  of  any  person  who  signs  the  testator's  name  by  his  direc- 
tion, to  write  his  own  name  as  a  witness ;  but  the  statute  imposes 
a  penalty  for  omission  so  to  do. 

SuBD.  2. — ^Testamentaet  oapaoitt. 

To  entitle  a  will  to  be  admitted  to  probate  it  must  appear 
that  the  testator,  at  the  time  of  executing  the  will,  was  of  an  age 
competent  to  execute  it,  and  of  sound  mind  and  memory  (2  R.  S. 
56,  §§  1,  21 ;  3  R.  S.  5th  ed.  138,  141,  as  amended  by  L.  1867,  c. 
782,  §§  3  and  4,  7  Edm.  168). 

Testamentary  age.] — It  should  appear  that  the  testator,  if  a 
male,  was,  at  the  time  of  executing  the  wiU,  if  it  relates  to  per- 
sonal property  only,  of  the  age  of  eighteen  years  or  upwards,  and 
of  the  age  of  sixteen  years  or  upwards,  if  a  female  (2  R.  S,  60, 
%%1;^  R.S.  5th  ed.  141,  as  amended  by  L.  1867,  c.  782,  §  4) ;  and 
if  relating  to  real  property,  of  lawful  age,  viz.,  twenty-one  years 
(2  R.  ;S.  56,  §  1 ;  3  R.  S.  5th  ed.  138,  as  amended  by  Z.  1857,  c. 
782,  §  3). 

Will'  of  married  woman.] — By  the  'Revised  Statutes,  as  they 
stood  down  to  the  amendment  of  1867,  the  will  of  a  married  wo- 
man domiciled  here  could  not  be  admitted  to  probate  {Moehring 
V.  Thayer,  How.  App.  Cas.  502,  affirming  1  Rarh.  Ch.  264 ;  Wad- 
hams  V.  American  H.  Mis.  Soc.  12  N.  Y.  415,  reversing  10  Barb. 
597).  The  act  of  1867  took  effect  on  the  25th  day  of  April  of 
that  year.  A  mutual  will  executed  by  husband  and  wife,  devising 
reciprocally  to  &ch  other,  is  valid.  Such  an  instrument  operates 
as  the  separate  wiU  of  whichsoever  dies  first  {In  re  Dies,  50 
iT.  T.  88). 

Citizenship.] — It  is  commonly  averred  in  the  petition  for  the 
proof  of  a  will  that  the  testator  was  a  citizen  of  the  United  States ; 
but  this  is  not  necessary.  The  testator's  citizenship  does  not  affect 
his  power  to  dispose  by  will,  but  only  his  right  to  hold  real  prop- 
erty in  this  state.  In  the  case  of  the  wiU  of  a  non-inhabitant,  the 
fact  of  the  testator's  residence,  either  at  the  time  of  making  the 
wiU  or  at  his  decease,  becomes  material  {soepost,  p.  96). 
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Mental  capacity.]— The  statute  relative  to  wills  of  real  prop- 
erty declares  that  all  "  persons,  except  idiots,  persons  of  unsound 
mind,  and  infants  "  may  devise  their  real  estate  (2  H.  S.  37,  §  58 
[or  66,  §  1]  ;  X.  186Y,  c.  T82,  §  3).  The  statute  relative  to  wills  of 
personal  property  declares  that  persons  of  certain  ages  or  upwards 
"  of  sound  mind  and  memory,"  and  no  others,  may  bequeath  per- 
sonal estate  (2  E.  S.  60,  §  21 ;  Z.  1867,  c.  782,  §  4).  No  difference 
of  principle  is  intended  hy  this  difference  of  language.  The  gen- 
eral principle  applicable  to  both  classes  of  cases,  as  deduced  from 
the  authorities  to  which  we  shall  presently  refer  in  more  detail,  is 
that  to  be  of  sound  mind  and  memory  within  the  intent  of  either' 
of  these  statutes,  the  testator  must,  at  the  time  of  executing  the 
wiU,  have  had  sufficient  capacity  to  comprehend  the  condition  of 
his  property,  and  his  relations  towards  the  persons  who  are  or 
might  be  the  objects  of  his  bounty,  and  the  scope  and'  bearing  of 
the  provisions  of  his  will.  This  is  the  rule  established  in  Delafield^ 
V.  Parish  (25  JSF.  Y.  9,  as  explained  in  5  II.  Y.  Surr.  [1  Bed/.l 
204),  and  reiterated  in  Yan  Ouysling  v.  Van  Kuren  (35  N.  Fl 
70),  and  Tyler  v.  Gardiner  (35  Id.  559),  modifying  to  some  ex- 
tent the  doctrine  laid  down  in  Stewart-  v.  Lispenard  (26  Wend. 
253),  and  other  prior  cases  {Kvnne  v.  Johnson,  60  Barb.  69). 
Mere  imbecility  or  weakness  of  mind,  however,  does  not  incapaci- 
tate, if  there  be  sufficient  understanding  to  satisfy  the  foregoing 
rule  {Stewart  v.  Lispena/rd,  supra).  According  to  the  doctrine  of 
Stewart  v.  Lispenard,  the  test  of  testamentary  capacity  in  each  case 
is — ^had  the  testator  capacity  to  make  any  will  ?  and  that  reference 
could  not  be  had  to  the  nature  of  the  will  and  the  claims  on  the 
testator's  benefactions,  to  determine  whether  he  had  a  sufficient  de- 
gree of  intelligence  to  make  a  will  with  reference  to  the  complexity 
of  those  circumstances.  By  the  rule  now  settled,  reference  may  be 
had  to  the  nature  of  the  particular  case,  and  the  question  is, 
whether  the  testator  had  sufficient  intelligence  to  be  capable  of 
acting  with  sense  and  judgment  in  reference  thereto.* 

The  doctrine  that  any  insane  delusion  incapacitates  from  mak- 

*  So  far  as  they  foUo-wad  Stewart  t.  Lispenard,  the  folio-wing  cases  must  be  con- 
sidered overruled  by  more  recent  cases :  Blanchard  v.  Nestle  (3  Den.  Z'l) ;  Person  v. 
Warren  (14  Barl.  488) ;  JVewhoitse  v.  Godwin  (11  Id.  236) ;  Osterhout  v.  Shoemaker  (3 
Den.  SI,  note);  Petrie  v.  Shoemaker  (24  Wend.  86);  Burger  v.  Bill  (1  Bradf.  60). 
Compare  Clarke  v.  Sawyer  (2  iV.  Y.  498). 
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Fraud  and  Undue  Influence. 

ing  a  will  has  commanded  the  assent  of  some  high  authorities  (see 
1  Redf.  on  Wills,  §  10).  But  the  weight  of  authority  and  the 
better  opinion  accord  with  the  .rule  settled  in  this  state  by  which 
mental  capacity  is  measured  in  this,  as  in  every  other  legal  aspect, 
by  its  relation  tathe  act.  Hence,  a  person  having  any  insane  de- 
lusion relating  either  to  the  property,  to  the  persons  concerned,  or 
to  the  provisions  of  the  wiU,  is  incapable ;  while  delusions  which 
in  no  way  relate  to  these  do  not  as  matter  of  law  incapacitate,  for 
they  involve  no  more  likelihood  of  actual  incapacity  than  many 
other  latent  causes  (see  Bona/rd  Will  Case,  16  Ahh.  Pr.  N.  8.  128, 
and  cases  there  cited).  A  person  may  have  an  insane  belief  or 
delusion  as  to  one  or  more  subjects,  and  not  as  to  others.  The 
question,  in  respect  to  the  testamentary  capacity,  in  the  abstract, 
is,  had  the  testator  at  the  time  a  sufficiently  sound  mind  to  make  a 
will ;  but  practically,  in  most  cases,  the  question  is,  had  the  testa- 
tor a  sufficiently  soimd  mind  to  make  the  will  in  question  [Matter 
of  Forman,  54  Barb.  274). 

Sued.  3. — Fkaud  and  undue  influbnob. 
A  man's  intellect  may  not  be  so  weak  as  to  render  him  incapa- 
ble of  making  a  wUl,  yet  it  may  be  in  so  feeble  a  state  as  to  make 
him  an  easy  victim  of  the  improper  influences  of  imprincipled  and 
designing  persons  (Reynolds  v.  Root,  62  Barb.  250).  The  finding 
that  the  testator  had  capacity  to  make  a  will  is  not  inconsistent 
with  the  finding  that  the  same  was  made  under  restraint  or  undue 
influence  {Marvin  v.  Ma/rvin,  3  Abb.  Ct.  App.  Dec.  192 ;  s.  o.  4 
Keyes,  9).  Undue  influence  must  be  an  influence  exercised  by 
coercion,  imposition,  or  fraud,  and  not  such  as  arises  from  grati- 
tude, affection  or  esteem ;  and  its  exertion  upon  the  very  act  must 
\%  proved.  It  wiU  not  be  inferred  from  opportunity  and  interest 
{Seguine  v.  Seguine,  4  Abb.  Ct.  Ajpj>.  Dec.  191 ;  s.  c.  8  Keyes,  607 ; 
Kinne  v.  Johnson,  60  Barb.  69 ;  VanEanswych  v.  Wiese,  44  Barb. 
494 ;  Clarice  v.  Davies,  5  W.  T.  Surr.  [1  Redf.'\  249 ;  Turhime  v. 
Brookfield,  Id.  220  ;  Julke  v.  Adam,  Id.  454 ;  Newhouse  v.  God- 
win, 17  Barb.  236).  But  it  may  be  proved  by  circumstantial 
evidence ;  and  where,  in  addition  to  opportunity  and  interest,  it 
was  shown  that  the  party  in  whose  favor  the  will  was  made,  had 
refused  to  aUow  the  one  disinherited  to  have  private  interviews 
with  the  testatrix,  this  was  held  sufficient  to  set  aside  the  will 
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{Marvin  v.  Marvin,  3  Abh.  Ot.  App.  Dec.  192 ;  s.  c.  4  Keyes,  9 ; 
and  see  Nexsen  v.  Nexsen,  3  Ahh.  Ct.  App.  Dec.  360).  It  is  said 
that  one  has  a  right,  by  fair  argument,  or  persuasion,  to  in- 
duce another  to  make  a  will,  and  even  to  make  it  in  his  own 
favor  {BlancJiard  v.  NesUe,  3  Den.  37 ;  and  see  Tunison  v.  Tuni- 
son,  4  Bradf.  138).  But  the  law  looks  with  a  very  jealous  eye 
upon  any  one  who  standing  in  a  relation  of  confidence  and  influ- 
ence with  the  testator,  superintends  or  in  any  way  influences  the 
testator's  disposition  of  property,  especially  if  such  disposition  is 
to  his  personal  advantage.  The  presumption  is  against  the  in- 
strument {Matter  of  Welsh,  5  iT.  Y.  Surr.  [1  Bedf:\  238  ;  Leay- 
craft  V.  Simmons,  3  Bradf.  35  ;  ClarJc  v.  Fisher,  1  Paige,  171  j 
Matter  of  Paige,  62  Barh.  476  ;  Voorhees  v.  Voorhees,  39  JT.  Z". 
468 ;  Allen  v.  Public  Administrator,  1  Bradf.  378 ;  BleecTcer  v. 
Lynch,  Id.  458 ;  G'Neil  v.  Murray,  4  Id.  311 ;  and  see  Ashwell 
V.  Lomi,  4  Engl.  P.  {Moah^s  ed.']  700,  710,  note).  To  establish 
imdue  influence  over  the  testator  at  the  time  of  executing  his  will, 
such  as  to  preclude  the  admission  of  the  will  to  probate,  it  niust 
be  made  to  appear  that  the  importunity  or  influence  was  such  as 
to  deprive  the  testator,  at  the  time,  of  the  free  exercise  of  his  will. 
Influence  exerted  only  to  give  efiect  to  the  testator's  previously 
declared  intention  of  producing '  equality  between  the  brothers  or 
their  families  in  the  distribution  of  the  estate,  is  not  undue  {Gar- 
diner V.  Gardiner,  34  JV.  Y.  155). 

It  is  not  within  the  scope  of  this  volume  to  illustrate  the  fore- 
going general  principles  by  discussing  the  numerous  cases  upon 
which  they  are  founded.  The  general  subject  of  wills  has  been  so 
fully  treated  in  recent  treatises  specially  devoted  to  it,  that  we  shall 
do  no  more  here  than  refer  in  a  note  to  the  cases  in  this  state  in 
which  the  rule  of  law  as  to  testamentary  capacity  was  discussed  and 
applied  to  particular  facts.* 

Mistake.] — ^While  it  is  true  in  general  that  in  proceedings  for 
the  probate  of  a  will,  the  jurisdiction  of  the  surrogate  is  limited 

*  The  principles  stated  in  the  text  are  deduced  from  the  following  cases  in  which 
they  were  applied.     Doubtless  many  other  cases  might  he  adduced : 

Incapacity,  generally.  Alston  t.  Jones,  17  Barb.  276  ;  Burger  v.  SiU,  1  Bradf.  360 ; 
Bleecker  T.  Lynch,  Id.  458  ;  Meehan  r.  Rourlce,  2  Id.  386. 

Undue  influence.  Wigliiman  y.  Stoddard,  S  Id.  393 ;  Selafield  v.  Parish,  26  N.  7. 
9 ;  affi'g  6  N.  Y.  Surr.  (1  Bed/.)  1 ;  42  Barb.  274 ;  Sherman's  Appeal,  16  Abb.  Br. 
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to  ascertaining  the  fact  of  the  due  execution  of  the  will  pro- 
pounded, and  the  testamentary  capacity  and  freedom  of  will  of 
the  testator  at  the  time ;  yet  where,  from  weakness  of  capacity  or 

39Y,  note ;  Julke  t.  Adam,  5  N.  Y.  Sure.  (1  Redf.)  454 ;  Clarke  v.  Dav'ts,  Id.  249 ; 
Turhune  v.  Brookfield,  Id.  220 ;  Fam  Banswyck  v.  Wiese,  44  Barb.  494 ;  Seguine  v.  8e- 
ffuine,  i  Abb.  Ct.  App.  Dec.  191;  a.  o.  3  Keyes,  663;  35  How.  Pr.  336;  Gardiner  v. 
Gardiner,  34  N.  Y.  165;   Gardiner  y.  Tyler,  35  Id.  659. 

—  by  wife.  Brmher  y.  Holland,  1  Bradf.  461 ;  Timismi  v.  Tuntson,  4  Bradf.  138 ; 
Delafield  v.  PansA,  25  iV^.  F.  9,  affi'g  6  iV.  F.  *%»•?•.  (1  Redf.)  \ ;  42  iJarJ.  274-;  Gar- 
diner y.  Gardiner,  Zi  N.  Y.  155;   Gardiner  r.  Tyler,  %5  Id.  659. 

—  ty  child  and  legatee.  Leaycraft  r.  Simmons,  3  Bradf.  35 ;  Mowry  v.  Silber,  2 
J(i  133 ;  Bleecker  v.  Xync^,  1  /rf.  458. 

—  by  physician.     Orespell  v.  Dubois,  4  5ar5.  393. 

—  by  grandson,  a  legatee.     Carroll  y.  Norton,  3  Bradf.  291. 

—  by  executor  and  legatee.      Vreeland  y.  McClelland,  1  Bradf.  393. 

—  by  legal  adviser  and  legatee.     Wilson  v.  Moran,  3  /(?.  1'72. 

—  by  spiritual  adviser.  In  re  Welsh,  5  iPi  Y.  Surr.  (!■  Rfdf)  238;  McGuirey. 
Xerr,  2  5ra(?/'.  244. 

—  by  draftsman  of  wiU,  whose  wife  ie  legatee.  Leake  y.  Sarmey,  33  Barb.  49 ;  see 
€offin  y.  Coffin,  23  N.  Y.  9. 

—  by  guardian  over  minor  ward.     Limburger  v.  Ranch,  2  Abb.  Pr.  N.  8.  279. 

—  by  guardian,  a  draftsman  and  beneficiary.     Matter  of  Paige,  62  Barb.  476. 

—  by  clergyman,  whose  church  was  a  beneficiary.     Zangton's  Estate,  1  T'uck.  301. 

—  by  father  of  infant  legatee.     ONeil  y.  Murray,  4  Bradf.  311. 

—  by  a  legatee  not  next  of  kin.  Weir  y.  Fitzgerald,  2  Bradf.  42 ;  Hutchings  y. 
Cochrane,  7d  295. 

—  to  induce  charitable  bequests.      Wightman  v.  Stoddard,  S  Bradf.  393. 
Incapacity  and  undue  influence.      Allen  v.  Public  Administrator,  1  ^rat?/'.  378 

(affi'd  in  Ct.  of  App.,  no  opinion  reported,  Seld.  Notes,  AprU,  1853,  p.  57);  Hutchings 
y.  Cochrane,  2  Id.  295;   Thompson  y.  Quimby,  Id.  449. 

Age  and  undue  influence.  Butler  v.  Benson,  1  .Bar*.  526 ;  Matter  of  Eomaine,  6 
iV.  Y.  Leg.  Obs.  156 ;  Weir  y.  Fitzgerald,  2  5raS/.  42 ;  Maverick  y.  Reynolds,  Id.  360 ; 
Oreely  y.  Ostrander,  3  Id.  107. 

Age,  undue  influence,  and  insanity.     Morrison  y.  Smith,  3  Bradf.  209. 

Old  age,  but  unimpaired  faculties.  Maverick  y.  Reynolds,  2  Bradf.  260 ;  Leaycraft 
y.  Simmons,  3  Bradf.  35;  Creelyy.  Ostrander,  3  /rf.  107;  Wightman  y.  Stoddard,  3 
/A  393;  Bleecker  y.  Lynch,  1  Jrf.  458. 

Age  and  impaired  powers.  Moore  v.  Moore,  2  Bradf.  261 ;  Pitting  y.  Pilling,  46 
Barb.  86;    Carroll  y.  Norton,  3  ^ra^f.  201 ;  &ZZ  v.  i);K,  11  Abb.  Pr.  214. 

—  and  deafness.  Gombault  y.  Public  Administrator,  4  Bradf.  226  ;  Mowry  v.  iSe?- 
ic!-,  2  Id.  133. 

—  and  blindness.     Weir  v.  Fitzgerald,  2  Bradf.  42. 

Loss  of  memory.  Bleecker  y.  Lynch,  1  Zfmrff.  458  ;  Creelyy.  Ostrander,  3  7(/.  107; 
Wci»-  y.  Fitagerald,  2  /A  42 ;  ilfow)-^  v.  Silber,  2  /<?.  133  ;  Reynolds  v.  iJooi,  62  .BotS. 
250. 

ninees  and  undue  influence.     Clarke  y.  Sawyt)-,  i  N.  Y.  {i  Comst.)  498 ;  Matter 
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other  circTamstances,  a  doubt  is  raised  as  to  whether  the  will  pro- 
pounded is  according  to  the  real  testamentary  intentions  of  the 
testator,  it  becomes  competent,  and  even  necessary,  to  inquire  how 
far,  in  fact,  the  will  conforms  to  the  real  wishes  of  the  deceased. 
The  testator  may  have  had  capacity  to  make  a  will,  and  may  have 
intended  a  testamentary  disposition  of  his  property,  but  by  a  mis- 
take of  the  lawyer  who  drew  it,  or  of  the  scrivener  who  engrossed 
it,  the  document  as  propounded  contains  a  provision  contrary  to 
the  real  intention  of  the  testator.     In  such  cases  it  is  competent  to 

of  Wehh,  IN.  Y.  Leg.  Obs.  153  ;  McSorley  r.  McSorley,  2  Bradf.  188 ;  Brush  v.  Hol- 
land, 3  Id.  461 ;  Barley  v.  Barley,  Id.  481. 

Illness  and  stupor.     McGuire  v.  Kerr,  2  Bradf.  244 ;  Meohan  v.  Rourke,  Id.  386. 
•     Weakness  and  undue  influence.     Mowry  T.  Silber,  2  Bradf.  133 ;  Nexsen  v.  Nexsen, 
3  Ahh.  Ct.  App.  Bee.  360 ;  s.  c.  2  Keyes,  229. 

Intemperance  and  undue  influence.     (/Mill  v.  Murray,  4  Bradf.  311. 

Sickness  and  habits  of  intemperance.  McSorley  v.  McSorley,  2  Bradf.  188 ;  Allen 
V.  Public  Administrator,  1  Id.  S18;  Vreeland  v.  McClelland,  Id.  393;  Brush  t.  Sol- 
land,  Id.  461;  Gardner  r.  Gardner,  22  Wend.  526,  rev'g  1  Paige,  112;  Burritt  v. 
Silliman,  16  Barb.  198. 

Intoxication  at  time  of  execution  of  will.  Peck  v.  Gary,  21  N.  Y.  9;  a.  o.  38 
Barb.  11;  Julke  v.  Adam,  5  N.  Y.  Surr.il  Eedf.)  464. 

Delirium  tremens  and  delusion.     Waters  v.  Oullen,  2  Bradf.  364. 

Delusions,  monomania,  and  speculatiye  belief  in  witchcraft,  mesmerism,  and  ab- 
surd ideas  generally.  Thompson  v.  Quimhy,  2  Bradf.  449 ;  s.  c.  as  Thompson  v. 
Thompson,  21  Barb.  101;  Amer.  Seamen's  Friend  Soc.  v.  Hopper,  33  If.  Y.  619;  s.  o. 
43  Barb.  625 ;  Gamble  v.  Gamble,  39  Barb.  313 ;  Clarke  v.  Denis,  6  JSf.  Y.  Surr.  (1 
Redf.)  249;  Stanton  Y.  Wetherwax,  16  Barb.  259. 

General  insanity,  moroseness,  melancholy,  nervousness,  gloomy  solitary  habits, 
yiolence,  and  apprehension  of  being  murdered  and  deprived  of  property.  Morrison 
V.  Smith,  3  Bradf.  209. 

Imbecility  and  idiocy.  Stewart  t.  Lispenard,  26  Wend.  265 ;  Blanchard  Y.  Nesile, 
3  Den.  Z1 ;  Person  v.  Warren,  14  Barb.  488 ;  Newhouse  T.  Godwin,  11  Id.  236  ;  Oster- 
hout  V.  Shoemaker,  24  Wend.  86;  Clark  T.  Fisher,  1  Paige,  171;  s.  o.  3  Sandf.  Oh. 
361,  rev'd  in  2  Barb.  Ch.  411 ;  s.  o.  as  Clark  v.  Sawyer,  2  N.  Y.  498. 

Secrecy,  artifice,  and  connivance  as  badges  of  fraud.  Coffin  v.  Coffin,  23  N.  Y. 
9;  Blanchard  Y.  Nestle,  3  i)en.  3Y;   Tunison  v.  Tunison,  i  Bradf.  138. 

Mistake  in  or  unequal  provisions  of  will.  Burger  v.  Hill,  V  Bradf.  360 ;  Mowry 
v.  /SiZ5«-,  2  5ra^.  133  ;  Waters  v.  CwZZm,  Id.  354 ;  Cre%  v.  Ostrander,  3  ^raeZ/.  107 ; 
<yNeil  Y.  Murray,  4  /d  311 ;  Morrison  v.  ySmjYA,  3  Id.  209  ;  Wightman  v.  Stoddard,  3 
/(/.  393  ;  (7(#»  V.  Co^»,  23  N.  Y.%\  Jackson  v,  Jackson,  39  /rf.  153 ;  ^mer  Seamen's 
Friend  Soc.  v.  Hopper,  33  iV^.  F.  619 ;  s.  o.  43  5ar6.  625;  Gamble  v.  Gamble,  39  .BarJ. 
373;  O/arfc  v.  i>OTJs,  5  N.  Y.  Surr.  (1  iJeef/'.)  249;  Clark  v.  i%A«j-,  1  Paige,  171 ; 
Watson  Y.  Donnolly,  28  jBarJ.  663.  , 

For  the  foregoing  arrangement  of  the  cases,  the  author,  in  common  with  every 
lawyer,  is  under  obligations  to  the  editor  of  Abbott's  Digest. 
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receive  proof  of  the  instructions  given  by  the  deceased,  his  dec- 
larations, the  position  of  his  estate,  his  previous  testamentary  in- 
tentions, the  condition  of  his  family  relations,  the  state  of  his- 
affections,  and  a  variety  of  other  facts  bearing  upon  the  ascertain- 
ment of  the  fact  whether  the  particular  instrument  conformed  to 
the  real  intentions  of  the  deceased.  This  is  not  admitting  parol 
testimony  to  vary  the  will,  but  to  ascertain  whether  it  is  really  the 
will  of  the  decedent  {Burger  v.  Hill,  1  Bradf.  360).  The  neces- 
sity of  exercising  this  jurisdiction  on  a  probate  proceeding  i& 
apparent,  from  the  fact  that,  after  the  will  is  admitted  to  probate, 
there  is  no  remedy  for  the  mistake  in  any  other  court.  Thus, 
when  it  appears  that  a  legacy  was  inserted  by  mistake,  the  surro- 
gate may  treat  it  as  a  mere  interlineation,  and  reject  it  as  no  part 
of  the  decedent's  wiU,  and  admit  the  rest  to  probate  {Id.  and 
see  Hill  v.  Berger,  10  How.  Pr.  .264).  So  where  the  executor  or 
legatee  was  described  by  a  wrong  name,  or  a  legacy  was  omitted 
by  mistake  in  a  will  perfect  on  its  face,  the  court  wiU  correct  the- 
error  on  granting  probate. 

Conditional  will.'] — It  not  infrequently  happens  that  by  the 
terms  of  a  will  its  operation  is  made  conditional,  and  occasionally 
very  embarrassing  questions  arise  as  to  the  construction  of  the 
language  employed  by  the  testator.  Although'  the  surrogate  wiU 
not,  in  the  proceeding  for  the  proof  of  the  will,  entertain  any  ques- 
tions of  construction,  yet  where  the  paper  propounded  is  clearly 
made  dependent  upon  a  condition  precedent  in  its  very  terms,  per- 
fonnance  of  the  condition  must  be  shown  before  the  paper  can  be 
upheld  as  a  will.  If  it  clearly  appears,  on  its  face,  that  the  paper 
was  not  intended  to  remain  an  operative  will,  except  on  the  hap- 
pening of  a  certain  event,  or  other  contingency,  then  we  presume 
the  surrogate  would  inquire,  before  granting  probate,  whether  that 
contingency  has  arisen.  If  the  condition  is  of  partial  application, 
however,  and  does  not  express  that  the  entire  instrument  is  to 
take  effect  or  fail,  upon  a  particular  event,  probate  will  be  granted 
and  the  effect  of  the  condition  upon  particular  legacies  be  left  to 
future  consideration  (see  Map.  Lindsay,  2  Bradf.  204). 

SuBD.  4. — Custody  of  -will. 

Circumstances  of  execution,  delivery  and  custody  of  will.] — 
Besides  the  formalities  requisite  for  the  due  execution,  publication 
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and  attestation  of  the  paper  propounded,  the  surrogate  may  inquire, 
if  he  desire  to  do  so,  into  the  circumstances  of  the  delivery  and 
possession  of  the  will,  and  for  that  purpose  may  require  the  oath 
of  the  person  who  received  the  will  from  the  testator,  if  he  can  be 
produced,  together  with  the  oath  of  the  person  presenting  it  for 
probate  (Z.  1837,  c.  460,  §  17 ;  S  B.  S.  5th  ed.  149,  §  66).  He 
must  "  inquire  particularly  into  the  facts  and  circumstances  be- 
fore establishing  the  same,"  &c.  {Id.  §  10),  and  must  be  satisfied 
of  the  genuineness  and  validity  of  the  document  propounded. 
He  may  therefore  determine  the  question  of  forgery  of  signature, 
or  revocation  of  the  instrument,  or,  as  we  have  seen,  the  existence 
of  other  testamentary  papers  {Taylor  Will  Case,  10  Aii.  Pr.  N. 
S.  300;  Matter  of  Forman,  54  Barb.  274;  see  ante,  p.  73). 
While  the  surrogate  may,  in  his  discretion,  require  the  examination 
of  the  person  who  has  had  possession  of  the  will  since  its  execu- 
tion, he  can  not  compel  the  examination  of  the  lawyer  who  drew 
the  wiU  {Taylor  Will  Vase,  10  Alb.  Pr.  N.  S.  300). 

As  to  the  provisions  of  law  respecting  the  deposit  of  wills  in 
certain  public  offices,  see  ante,  p.  30. 

Sued.  5. — Retooation  of  will. 

It  sometimes  becomes  a  question  in  proceedings  for  the 
probate  of  a  will,  whether  or  not  the  paper  propounded  was 
revoked  by  the  testator.  When  a  wiU  has  once  been  duly 
executed,  it  remains  as  a  disposition  of  the  testator's  property,, 
to  take  effect  at  his  death,  and  can  only  be  revoked  in  the 
manner  provided  in  the  statute.*  The  statute  provides  that  a 
will  may  be  revoked  by  the  testatpr,  in  writing,  as  by  his  making 
a  later  will,  or  by  his  altering,  burning,  &c.,  the  one  already  made ; 
and  also  provides  for  a  constructive  or  implied  revocation,  arising 
from  the  marriage  of  the  testator,  or  his  having  children  bom  to 
him  subsequently,  &c.  But  an  express  revocation  by  the  testator 
must  be  proved  either  by  a  written  instnmient,  executed  in  accord- 
ance with  the  statute  of  wills,  or  by  proof  of  the  cancellation,. 
&c.,  of  the  will.  Revocation  of  a  will  of  land  can  not  be  proved 
by  parol  {Jackson  v.  Kniffen,  2  Johns.  31).  All  that  can  be 
shown  are  extrinsic  circumstances,  showing  a  change  in  the  subject 
of  the  devise,  but  nothing  more  {Adams  v.  Winne,  7  Paige,  97). 

*  As  to  how  a  will  executed  lefore  the  etatute  could  be  revoked  after  the  etatnte- 
took  effect,  see  Sherry  v.  Lozier  (1  Bradf.  437) ;  Matter  of  Oriswold  {\5  Abb.  Pr.  299).. 
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Direct  revocation.] — The  method  in  whicli  a  testator  may,  by 
Ms  direct  act,  revoke  a  will  already  made,  is  declared  by  the  statute 
in  the  following  terms :  "  No  will  in  writing,  except  in  the  cases 
hereinafter  mentioned,*  nor  any  part  thereof,  shall  be  revoked,  or 
altered,  otherwise  than  by  some  other  will  in  writing,  or  some 
other  writing  of,  the  testator,  declaring  such  revocation  or  altera- 
tion, and  executed  with  the  same  formalities  with  which  the  will 
itself  was  required  by  law  to  be  executed ;  or  unless  sudh  will  be 
burnt,  torn,  canceled,  obliterated  or  destroyed,  with  the  intent  and 
for  the  purpose  of  revoking  the  salne,  by  the  testator  himself,  or 
by  another  person  in  his  presence,  by  his  direction  and  consent ; 
and  when  so  done  by  another  person,  the  direction  and  consent  of 
the  testator,  and  the  fact  of  such  injury  or  destruction,  shall  be 
proved  by  at  least  two  witnesses  "  (2  li.  S.  64,  §  42).f 

Written  revocation.] — ^In  respect  to  written  revocations,  the 
statute  is  just  as  rigid  as  in  regard  to  the  execution  of  wiUs.  A 
•  revocation  in  writing,  to  be  valid,  must  be  executed  with  the  same 
formalities  with  which  the  wiU  itseK  is  required  by  law  to  be 
executed  {Nelson  v.  Public  Administrator,  2  Bradf.  210 ;  Map. 
Lindsa/y,  Id.  204 ;  Leaycraft  v.  Simmons,  3  Id.  36 ;  Langdon  v. 
Astor,  16  N.  T.  9,  rev'g  3  Duer,  4Y7;  McGloskey  v.  Reid,  4 
Bradf.  834).  So  a  codicil  can  not  be  deejned  effective  to  revoke  a 
prior  will,  unless  it  is  proved  to  have  been  a  valid  testamentary 
disposition  {Delafield  v.  Parish,  25  If.  Y.  9,  affi'g  s.  c.  ^  N.  Y. 
Surr.  [1  Eedf.]  1,  130 ;  42  Barh.  2Y4 ;  and  sub  nom.  Sherman^ s 
Appeal,  16  Abb.  Pr.  397,  note).  A  revocation  in  writing  may  be 
either  by  a  clause  of  revocation  iu  a  later  will  or  other  instrument 
in  writing,  executed  in  conformity  with  the  statute,  or  it  may  be 
implied  from  the  fact  that  a  later  will  is.  inconsistent  with  the  one 
already  executed.  If  the  later  wiU  contains  a  clause  revoking  a 
iormer  will,  then  the  former  will  is  rendered  absolutely  nugatory, 
although  the  later  will  does  not  dispose  of  the  property  embraced 
in  the'  first  {Matter  of  Thompson,  11  Paige,  453) ;  but  if  the  later 
will  contains  no  such  revoking  clause,  then  the  former  will  is 

*  The  cases  thereafter  mentioned  are  those  in  which,  by  the  marriage  of  the  tes- 
tator, the  birth  of  children,  &c.,  the  will  is  by  the  statute  made  wholly  or  partially 
inoperative. 

f  For  the  distinction  between  the  revocation  of  provisions  in  a  wiU,  and  the 
jidemption  or  satisfaction  thereof,  see  Langdon  v.  Asior  (16  N.  Y.  41). 
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revoked  ^TO  tanto  only,  i.  e.,  only  so  far  as  it  is  inconsistent  with 
tlie  later  one  {Nelson  t.  McGiffei-t,  3  Barb.  Ch.  158 ;  Brant  v. 
Wilson,  8  Cow.  56 ;  Robinson  v.  Smith,  13  Abb.  Fr.  359  ;  Mo- 
Loskey  v.  Reid,  4  Bradf.  334).  On  tlie  same  principle,  a  codicil 
is  not  a  revocation  of  a  will  further  than  in  respect  to  provisions 
in  the  will  inconsistent  with  those  of  the  codicil  {Conover  v.  JSoff- 
man,  15  Abb.  Pr.  100).  But  a  will  which  makes  a  full  disposition 
of  all  the  testator's  property,  renders  useless,  and  therefore 
amounts  to  a  total  revocation  of,  every  prior  will  {Simmons  v.  Sim- 
mons, 26  Barb.  68 ;  Van  Wert  v.  Benedict,  1  Bradf.  114).  And 
an  inconsistent  devise  in  a  later  will  is  a  revocation  of  the  other 
devise  in  the  earlier  {Barlow  v.  Coffin,  24  Bow.  Pr.  54).  The 
mere  existence,  however,  of  a  later  will,  is  not  necessarily  a  revoca- 
tion of  a  former  will ;  so  that,  where  the  later  will  has  been  lost 
or  destroyed,  and  its  provisions  can  not  be  ascertained,  the  mere 
fact  that  such  a  will  was  duly  executed  is  not  a  ground  for  refus- 
ing probate  of  the  former  will  {Nelson  v.  McOiffert,  3  Barb.  Ch. 
158).*  When  it  clearly  appears,  however,  that  a  subsequent  wiQ,  duly 
executed,  contained  a  revocation  clause,  though  the  will  itself  can 
not  be  found,  probate  will  be  refused  {Moore  v.  Oriswold,  5  N.'  Y. 
Surr.  [1  Bedf.'\  388 ;  and  see  Bloomer  v.  Bloomer,  2  Bradf.  339). 

Destruction  of  will.'] — As  we  have  already  seen,  revocation  of 
a  wiU  may  be  accomplished  by  burning,  tearing,  canceling,  obliter- 
ating or  destroying  the  instrument  itself,  with  the  intent  of  revok- 
ing the  same,  in  the  manner  provided  in  the  statute  (2  P.  S.  64, 
§  42).  The  revocation  by  destruction  or  cancellation  may  extend  to 
the  whole  will  or  only  to  a  part  of  it,  e.  g.,  a  clause  containiug  a 
particular  bequest  or  devise  may  be  revoked  by  canceling  or  oblit- 
erating it  {McPherson  v.  Clark,  3  Bradf.  92).  But  where  in  such 
a  case  there  is  an  attempt  by  the  testator  to  give  the  legacy  or  be- 
quest thus  revoked  over  to  other  persons  by  inserting  their  names 
in  the  wiU,  and  this  attempt  fails  for  want  of  re-execution  and 
attestation  of  the  wUl,  the  revocation  will  not  be  carried  into  effect, 
since  the  revocation  of  the  legacy  and  the  giving  of  it  over  to  the 
third  persons  are  regarded  as  forming  parts  of  the  same  plan  of 

*  In  that  case  it  waa.held  that  a  surrogate  may  receire  proof  that  the  will  pro- 
pounded for  probate,  was  revoted  by  a  subsequent  one,  which  was  fraudulently  de- 
stroyed, or  destroyed  by  the  testator  when  incompetent  to  perform  a  testamentary  act. 
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the  testator,  and  it  is  a  settled  rule  in  regard  to  revocations,  that 
effect  should  not  be  given  to  a  part  of  the  testator's  intention 
when  effect  can  not  be  given  to  the  whole  of  it  {lb.)  In  order  to 
constitute  revocation,  complete  destruction  or  cancellation  of  the 
wiU  is  not  necessary.  Tearing  the  wiU  into  several  fragments  ia 
sufficient,  although  the  fragments  are  capable  of  being  restored 
{Sweet  V.  Sweet,  6  JST.  Y.  Surr.  [1  Redf?^  451). 

Intent  to  revoke.] — To  effect  a  revocation  by  destruction  or  can- 
cellation of  the  iustrument,  it  is  essential  that  there  should  be  an 
intention,  as  weU  as  a  physical  act ;  the  mere  act  of  canceling  a 
wiU  is  not  a  revocation,  unless  it  be  done  animo  revocandi  {Jack- 
son V.  Holloway,  7  Johns.  394 ;  and  see  Jackson  v.  Potter,  9  Id. 
312).  But  a  mere  intention  to  revoke,  however  strongly  declared, 
is  of  no  effect  unless  carried  out  by  some  act  amountiug  to  a  can- 
cellation or  revocation  {Clark  v.  Smith,  34  Barb.  140).  The  act, 
however,  being  done,  the  intention  may  be  inferred  from  the  cir- 
cumstances attending  the  act.  Thus  the  fact  that  the  instrument 
was  last  seen  in  the  decedent's  possession,  but  could  not  be  found, 
after  due  search,  after  his  death,  raises  a  presumption  of  intended 
revocation  by  destruction  {Idley  v.  Bowen,  11  Wend.  227,  affi'g  1 
Edw.  148 ;  BulkUy  v.  Redmond,  2  Bradf.  281 ;  Holland  v.  Fer- 
ris, Id.  334;  Belts  v.  Jackson,  6  Wend.  173.)*  And  where  it 
was  found  in  his  drawer  with  his  signatin-e  canceled,  it  was  pre- 
sumed that  he  revoked  it  {Claris  Estate,  1  Tuck.  445).  Since 
an  animus  revoeandi  is  essential,  it  must  be  shown  that  the  testa- 
tor was  of  sound  mind,  and  that  the  act  of  destruction  was  done 
freely,  and  not  under  undue  influence.  It  must  appear  that  the 
testator  had  at  the  time  of  the  act  of  destruction  sufficient  capacity 
to  understand  the  nature  and  effect  of  the  act,  and  performed  it, 
or  directed  it  to  be  performed,  freely  and  volimtarily,  with  the  in- 
tent to  effect  a  revocation  {Idley  v.  Bowen,  11  Wend.  227,  affi'g  1 
Edw.  148 ;  Smith  v.  Wait,  4  Barb.  28 ;  Matter  of  Forman,  54 
Barb.  274;  and  see  Nelson  v.  McGiffert,  3  Barb.  Ch.  158). 

Implied  revocation.] — Revocation  may  be  effected  not  only 
directly,  as  we  have  seen,  by  a  subsequent  writing,  or  by  the  de- 


*  But  for  the  case  of  a  will  lost  from  the  posseasion  of  a  third  person  to  whom  it 
had  been  intrusted  hy  the  testator,  compare  Sdmltz  v.  Schwltii  (35  JT.  Y.  683). 
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struction  or  cancellation  of  the  instrument  itself,  bnt  it  may  be 
accomplislied  indirectly  or  impliedly.  Thus  certain  changes  by 
the  testator  in  his  personal  and  family  relations,  operate  as  an  im- 
3)lied  revocation  of  his  will,  it  being  presumed  that  he  has  changed 
his  intention  correspondingly  with  the  change  in  his  family  {Brush 
T.  Wilkins,  4  Johns.  Ch.  506 ;  and  see  Hwoens  v.  Van  Denhurgh, 
1  Den.  2Y).  And  where  a  testator,  having  devised  or  bequeathed 
specific  property,  afterwards  in  his  lifetime  sells  or  otherwise 
absolutely  disposes  of  the  same  property,  this  amounts  to  revocar 
tion  of  such  devise  or  legacy.  *  In  regard  to  such  revocations' the 
common  law  rule  has,  in  most  cases,  been  declared  or  modified  by 
the  statute.  According  to  the  statute  (2  B.  ,5'.  64,  §  43  * )  if  a  tes- 
tator, having  disposed  of  the  whole  of  his  estate  by  will,  afterwards 
marries  and  has  issue  of  such  marriage,  bom  either  in  his  lifetime  or 
after  his  death,  and  the  wife  or  the  issue  of  such  marriage  shall  be 
living  at  his  death,  such  will  is  deemed  revoked,  unless  provision 
is  made  for  such  issue  by  some  settlement,  or  unless  such  issue  be 
provided  for  in  the  will,  or  ia  such  way  mentioned  therein,  as  to 
show  an  intention  not  to  make  such  provision.  ISTo  other  evidence 
to  rebut  the  presumption  of  such  revocation  can  be  received,  f  It 
is  further  provided  that  whenever  a  testator  shaU  have  a  child  bom 
after  the  making  of  a  last  will,  either  in  the  lifetime  or  after  the 
death  of  such  testator,  and  shall  die  leaving  such  child,  so  after 
born,  unprovided  for  by  any  settlement,  and  neither  provided  for, 
nor  in  any  way  mentioned  in  such  will,  every  such  child  shall  suc- 
ceed to  the  same  portion  of  such  parent's  real  and  personal  estate 
as  would  have  descended  or  been  distributed  to  such  child  if  such 
parent  had  died  intestate,  and  shall  be  entitled  to  recover  the  same 
portion  from  the  devisees  and  legatees,  in  proportion  to  and  out  of 
the  parts  devised  and  bequeathed  to  them  by  such  wiU  (2  B.  8. 
€5,  §  49 ;  as  amended  L.  1869,  c.  22,  §  1).  It  is  also  provided 
that  a  will  executed  by  an  unmarried  woman  is  revoked  by  her 


*  But  where  the  testator  does  not  whoUy  divest  himself  of  his  interest  in  the 
property,  but  retains  any  portion  thereof,  as,  e.  g.,  a  life  estate  in  lands  devised,  this 
will  not  be  a  revocation  ( Vreeland  v.  McClelland,  1  Bradf.  3&3). 

f  It  was  held  before  the  Revised  Statutes,  that  marriage  and  birth  of  a  child 
might  amoimt  to  an  implied  revocation,  and  that  such  revocations  were  not  within 
the  statute  of  frauds  {Brvsh  v.  Wilhins,  4  Johns.  Ch,  806 ;  Sherry  v.  Lozier,  1  Bradf. 
437;  and  see  Bloomer  v.  Bloomer,  2  Id.  ; 
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subsequent  marriage  (2  H.  S.  64,  §  44) ;  and  this  provision  is  not 
repealed  by  implication  by  the  married  woman's  apts  of  1848, 
1849,  and  1860,  but  is  stiU  in  force  {Loomis  v.  Loomis,  57  Barb. 
257).  As  above  stated,  an  absolute  conveyance  of  specific  prop- 
erty devised  or  bequeathed  is  a  revocation  of  such  devise,  &c.,  but 
a  mere  .agreement  to  convey  is  not  a  revocation,  but  the  property 
passes  by  the  devise  or  bequest,  subject  to  the  same  remedies  for  a 
specific  performance  or  otherwise,  against  the  devisees  or  legatees, 
as  might  be  had  by  law  against  the  heirs  of  the  testator,  or  his 
next  of  kin,  if  the  same  had  descended  to  them  (2  H.  8.  64,  §  46 ; 
and  see  Knight  v.  Weatherwax,  7  Paige,  182).  In  the  same  way 
a  charge  or  incumbrance  upon  any  real  or  personal  estate,  for  the 
purpose  of  securing  the  payment  of  money,  or  the  performance  of 
any  covenant,  is  not  a  revocation  of  any  will  relating  to  the  same 
estate,  previously  executed ;  but  the  devises  and  legacies  therein 
contained,  pass  and  take  effect,  subject  to  such  charge  or  incum-, 
brance  (2  H.  S.  65,  §  46 ; .  and  see  Vandermarh  v.  YandermarJe, 
26  Barb.  416).  ISTor  is  any  act  of  a  testator,  by  which  his  interest 
in  property  is  altered,  but  not  whoUy  divested,  to  be  deemed  a  rev- 
ocation of  a  previous  devise  or  bequest  of  such  property ;  but  the 
devise  or  bequest  gives  to  thp  devisee  or  legatee  the  actual  estate 
or  interest  of  the  testator,  which  would  otherwise  descend  to  his 
heirs,  or  pass  to  his  next  of  kin ;  unless  in  the  instrument  by 
which  such  alteration  is  made,  the  intention  is  declared  that  it 
shall  operate  as  a  revocation  of  such  previous  devise  or  bequest 
{Id.  §  47).  But  if  the  provisions  of  the  instrument  by  which  such 
alteration  is  made,  are  wholly  inconsistent  with  the  terms  and  na- 
ture of  the  previous  devise  or  bequest,  the  instrument  operates  as 
a  revocation  thereof,  unless  such  provisions  depend  on  a  condition 
or  contingency,  and  such  condition  is  not  performed,  or  such  con- 
tingency does  not  happen  {Id.  %  48). 

Seoooation  of  subsequent  will.'] — Where  a  subsequent  wiU 
affects  one  previously  made  (which,  as  has  been  seen  above,  is  not 
always  the  case),  the  revocation  of  the  later  wiU  does  not  revive 
the  first,  unless  it  •  appear  by  the  terms  of  the  revocation  that  it 
was  the  testator's  intention  to  revive  his  first  will ;  or  unless  after 
such  revocation  he  duly  republishes  his  first  will  (2  H.  S.  66,  §  53). 
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Sued.  6. — What  law  governs  fokmalities  of  execution. 

The  formalities  requisite  to  the  due  execution  of  a  wUl  are  gov- 
erned by  the  law  existing  at  the  time  of  the  testator's  death,  unless 
otherwise  provided  by  the  law.  For  a  will  is  ambulatory  while 
the  testator  lives,  and  it  takes  effect  only  on  his  death.  Hence,  a 
statute  affecting  wUls,  which  is  enacted  after  a  will  is  made,  but 
before  a  testator's  death,  must,  unless  there  be  a  saving  clause  as 
to  such  wills,  take  effect  thereon  {Root  v.  Stuyvesant,  18  Wend. 
2oY ;  Bishop  v.  Bishop,  4  Hill,  138).  But  it  is  usual  for  the  leg- 
islature, in  changing  the  formalities  prescribed  for  the  due  execu- 
tion of  wills,  to  except  instruments  previously  executed  but  not 
yet  made  effective  by  death.  Such  provision, was  made  in  the 
Kevised  Statutes  {Lawrence  v.  Hebhard,  1  Bradf.  252 ;  Price  v. 
Brown,  Id.  291).  But  by  adding  a  codicil  after  a  new  statute  has 
been  passed,  the  testator  republishes  his  wiU,  and  subjects  it  in 
some  degree,  at  least,  to  the  effect  of  the  new  statute  {Salmon  v. 
Stvyvesant,  16  Wend.  321 ;  Moot  v.  Stuyvesant,  18  Id.  257,  315). 
In  respect  to  the  mode  of  proof,  the  ease  is  governed  by  the  law  in 
force  when  the  will  is  propounded  for  probate  {Jauncey  v.  Thornsy 
2  Barh.  Ch.  40).  In  respect  to  real  property  within  this  state,  the 
formalities  of  execution  must  be  those  prescribed  by  the  law  of 
this  state.  In  respect  to  personal  property,  the  settled  rule  in  this 
state — ^much  more  restricted  than  that  which  prevails  in  some 
other  jurisdictions^is  that,  when  probate  is  made  before  the  sur- 
rogate, the  formalities  must  be  those  prescribed  by  the  law  of  the 
place  where  the  testator  was  domiciled  at  the  time  of  his  death. 
This  decision  proceeds  upon  the  doctrine  that  as  a  wUl  is  wholly 
inoperative  until  the  testator's  death,  and  as  the  law  of  the  domi- 
cile applies  to  the  person  and  the  personal  property,  the  will, 
wherever  made,  and  notwithstanding  any  changes  of  domicile, 
must  be  sustained,  if  at  all,  in  respect  to  its  formalities  of  execu- 
tion, by  the  law  which  was  applicable  to  his  person  and  his  per- 
sonal property  at  the  time  he  died  *  {Moultrie  v.  Hunt,  23  N.  Y. 
394,  reversing  26  Barl.  252,  and  3  Bradf.  322).  And  the  law  of 
the  domicile  not  only  governs  the  formalities  of  execution  of  a 

—^ ■ 

*  Real  and  personal  property,  though  given  by  the  same  clause  of  a  will,  and 
upon  the  same  trust,  are  severable,  and  the  validity  of  one  does  not  depend  upon  that 
of  the  other  {Knox  v.  Jones,  i1  N-  Y.  389). 
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— 

will  of  personal  property,  but  also  determines  the  question  of  tes- 
tamentary capacity  {DwoisorCs  Estate,  1  Tuck.  479) ;  and  tlie  riglit 
of  the  person  to  dispose  of  the  estate  {Schults  t.  J)a/mhmann,  3 
Bradf.  379 ;  Wood  v.  Wood,  5  Paige,  596),  as  well  as  the  con- 
fitruction  of  the  instrument  {Chamberlain  v.  Chamberlain,  43  N. 
Y.  424 ;  Knox  v.  Jones,  47  JV.  T.  389 ;  compare  Mills  v.  Fogal, 
4  Edw.  559 ;  Isham  v.  Gibbons,  1  Bradf.  69 ;  Matter  of  Roberts, 
8  Pa^p'e,  446 ;  1  Redf.  on  Wills,  393). 

Wills  of  non-residents.] — The  same  rule  is  prescribed  by  the 
statute  which  gives  the  surrogate  jurisdiction  to  take  proof  of  a 
will  of  a  non-resident  of  this  state,  where  there  are  personal  assets 
in  the  county  of  the  surrogate.  To  entitle  such  a  will  to  probate, 
it  must  be  shown  to  have  been  executed  as  a  valid  testamentary 
paper  in  accordance  with  the  laws  of  the  place  of  the  decedent's 
domicile  at  the  time  of  his  death  (2  R.  S.  220,  §  1).  It  is  to  be 
observed,  however,  that  an  exception  to  this  rule  is  created  by  the 
statute  which  gives  the  supreme  court  jurisdiction  to  take  proof  of 
a  will  of  personal  property  of  a  non-resident  *  (2  R.  S.  67,  §  68). 
By  that  statute  the  will  of  a  person  residing  out  of  this  state,  duly 
executed  "  according  to  the  laws  of  the  state  of  country  in  which 
the  same  was  made,"  may  be  proved  under  a  commission  issued 
out  of  the  supreme  court. 
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MEAI^S  OF  PEOOF  AND  COMPETENOT  OF  ETDOENCB. 

Sdbd.  1. — ^Tlie  subGcribing  and  other  witnesses. 
2. — Competency  of  witness. 
3. — Experts. 
4. — Non-resident  witnesses  and  foreign  probate. 

SUBD.  1. SUBSOEIBING  AND    OTHER  WITNESSES. 

Subscribing  witnesses  to  be  examined.] — The  surrogate  is  re- 
quired to  cause  the  witnesses  to  be  examined  before  him  (Z.  1837, 

*  For  the  construction  of  this  statute,  see  Matter  of  Hornby  (2  Paige,  429) ;  Ste- 
phens v.  Brooks  {Clarke,.  130);  Matter  of  Roberts  (8  Paiffe,  446). 
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c.  460,  §  10) ;  *  but,  except  in  contested  cases,  this  is  seldom  done, 
the  proof  being  by  deposition,  verified  by  the  witnesses,  before 
the  clerk.  All  the  proofs  and  examinations  must  be  reduced  to 
writing  {Id.  §  10).  At  least  two  of  the  witnesses  to  the  will  (if  so 
many  are  living  in  this  state,  and  of  sound  mind,  and  not  disabled 
from  age,  sickness,  or  infirmity  from  attending),  must  be  produced 
and  examined,  and  the  death,  absence,  insanity,  sickness,  or  other 
infirmity  of  any  of  them  must  be  satisfactorily  shown  to  the  sur- 
rogate {Id.)  In  a  case  of  contested  probate,  however,  any  con- 
testant has  the  right  to  file  with  the  surrogate  a  request  in  writing 
that  all  the  witnesses  to  the  will  be  examined.  In  that  case,  all 
the  witnesses  to  the  will  who  are  living  in  the  state,  and  of  sound 
mind,  and  who  are  not  disabled,  from  age,  sickness,  or  infirmity, 
from  attending,  must  be  produced  and  examined ;  and  the  death, 
absence,  insanity,  sickness,  or  other  infirmity  of  any  of  them  must 
be  satisfactorily  shown  to  the  surrogate  (Z.  1837,  c.  460,  §  11 ;  3 
i?.  S.  5th  ed.  148,  §  67).  f  In  case  such  a  request  is  duly  filed, 
and  either  of  the  witnesses,  who  is  aged,  sick,  or  infirm,  resides  in 
the  same  county  with  the  surrogate,  it  is  his  duty,  after  examining 
the  other  witnesses,  to  go  to  the  residence  of  such  witness  and  take 
his  examination  {Id.  §  12).  In  case  such  a  witness  resides  in  a 
different  county,  the  surrogate  may  direct  his  examination  to  be 
taken  before  the  surrogate  of  the  county  in  which  the  witness  re- 
sides {Id.  §  13),  and  the  surrogate  of  that  county  may  thereupon 
take  hip  examination  and  certify  it,  together  with  a  statement  of 
the  proceedings  before  him,  to  the  surrogate  directing  the  exam- 
ina,tion.  Upon  such  deposition  the  application  for  probate  will  be 
determined  {Id.  §§  14-16  ;  see  Forms  E"os.  26-28). 

Dead,  absent,  or  insane  witnesses.] — ^Where  the  witnesses  reside 
in  this  state,  at  least  two  of  them,  if  of  sound  mind  and  otherwise 
competent  to  testify,  must  be  examined  {Id.  §  17).  When  one  or 
more  of  the  subscribing  witnesses  to  a  will  have  been  examined, 

*  By  this  statute,  wUls  of  real  and  of  personal  property,  as  regards  their  proof, 
are  placed  on  the  same  footing  {Caw  t.  Robertson,  5  N.  Y.  125,  reversing  3  Barb. 
410). 

f  The  party  requesting  such  examination  must  give  written  notice  of  the  time 
and  place  appointed  for  the  examination,  for  such  length  of  time  as  is  required  in 
cases  of  trials  of  issues  of  facts  in  the  supreme  court,  to  all  the  parties  who  appeared 
hefore  the  surrogate  (X.  1841,  c.  129,  §  3). 
7 
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and  the  other  witnesses  are  dead,  or  reside  out  of  the  state,  or  are 
insane,  then  such  proof  must  be  taken  of  the  handwriting  of  the 
testator,  and  of  the  witness  or  witnesses  so  dead,  absent,  or  insane, 
and  of  such  other  circumstances  as  would  be  suflficient  to  prove 
such  will  on  a  trial  at  law  (2  B.  S.  58,  §  13).  In  case  all  the  wit- 
nesses to  a  wiU  are  dead,  insane,  out  of  the  state,  or  incompetent 
to  testify,  the  surrogate  may  take  proof  of  the  handwriting  of  the 
testator  and  of  the  subscribing  witnesses,  and  of  such  other  facts 
and  circumstances  as  would  be  proper  to  prove  such  wiU  on  the  trial 
of  a  civil  action.*  If  the  proof  is  satisfactory  to  the  surrogate,  the 
will  may  be  admitted  to  probate,  and  be  recorded  as  a  will  of  per- 
sonal estate  only,  and  so  as  to  affect  only  the  personal  estate  of  the 
testator  (Z.  1837,  c.  460,  §  20).  But  the  mere  absence  of  an  at- 
testing witness  from  the  state,  abroad  on  a  journey  or  tour,  is  not 
such  a  residing  "  out  of  the  state,"  within  the  statute,  as  will  author- 
ize proof  of  the  wiU  by  proving  the  handwriting  of  the  testator 
and  of  the  witness  {Stow  v.  Stow,  5  JV.  Y.  Surr.  [1  Bedf.']  305). 

Other  witnesses.] — The  probate  of  a  wUl  does  not  stand  or  fall 
with  the  testimony  of  the  subscribing  witnesses ;  if  they  fail  to 
prove  the  subscription  of  the  wiU,  other  witnesses  may  be  called 
{Butler  V.  Benson,  1  Barb.  526).  But  in  such  a  case,  especially  if 
the  evidence  of  the  subscribing  witnesses  is  not  impeached,  the 
proof  should  be  very  clear.  In  a  ease  where  the  sole  surviving 
witness  is  examined  pursuant  to  the  statute,  and  fails  to  prove  the 
execution  of  the  will,  other  evidence — e.  g.,  proof  of  the  handwrit- 
ing of  witnesses  signing  a  fuU  attestation  clause,"  and  of  the  hand- 
writing of  the  testator — ^may  be  resorted  to  {Lawrence  v.  Norton, 
45  Ba/rl.  448). 

Contradicting  subscribing  witnesses.] — A  will  may  be  sustained 
even  in  opposition  to  the  positive  testimony  of  one  or  more  of  the 
subscribing  witnesses,  who,  either  mistakenly  or  corruptly,  swear 
that  the  formalities  required  by  the  statute  were  not  complied 
with,  if,  from  other  testimony  in  the  case,  the  court  or  pry  is 
satisfied  that  the  contrary  was  the  fact  {Jauncey  v.  Thome,  2  Bai^. 


*  The  execution  of  a  will  may  be  proved  on  a  trial  at  law  by  one  vAtrmsi,  if  he  is 
able  to  prove  its  perfect  execution  ( Cornwdl  t.  Wooley,  1  Abb.  Ct.  App.  Sec.  441 ;  d.  ti. 
43  How.  Pr.  475). 
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CA.  40;  1843,  GhaffeeY.  Baptist  Missionary  Gonvention^O  Paige, 
85 ;  Peebles  v.  Case,  2  Bradf.  226 ;  Jackson  v.  Christman,  4  Wend. 

377). 

Sued.  2. — Competenot  of  witmesses. 

Interested  parties  as  witnesses.'] — The  provisions  of  the  Code  of 
Procedure  removing  the  disqualification  of  parties  and  interested 
persons  to  testify  as  witnesses,*  contain  restrictions  as  to  the  case 
of  personal  transactions  or  communications  between  the  proposed 
witness  and  a  person,  at  the  time  of  the  examiaation,  deceased,  &c., 
when  the  witness  is  offered  against  the  personal  representative  or 
successor  in  interest  of  the  deceased  {Gode  of  Pro.  §  399).  It 
would  not  be  within  the  scope  of  this  work  to  treat  of  the  general 
construction  of  this  statute ;  but  it  should  be  observed  here  that, 
in  a  protate  proceeding,  a  person  named  in  the  will  as  executor  is 
not,  before  probate,  to  be  regarded  as  an  executor  within  the  mean- 
ing of  the  statute  {DietericKs  Estate,  1  Tuck.  129).  The  husbands 
and  wives  of  parties  are  also,  in  general,  no  longer  incompetent  (2 
Z.  1867,  p.  3221,  c.  887). 

Disqualification  of  interested  witnesses.] — -The  Revised  Stat- 
utes provide  that  "  if  any  person  shall  be  a  subscribing  witness  to 
the  execution  of  any  wUl,  wherein  any  beneficial  devise,  legacy, 
interest,  or  appointment  of  any  real  or  personal  estate,  shall  be 
made  to  such  witness,  and  such  will  can  not  be  proved  without  the 
testimony  of  such  witness,  the  said  devise,  legacy,  interest,  or  ap- 
pointment shall  be  void,  so  far  only  as  concerns  such  witness,  or 
any  claiming  under  him ;  and  such  person  shall  be  a  competent 
witness,  and  compellable  to  testify  respecting  the  execution  of  the 
said  will,  in  like  manner  as  if  no  such  devise  or  bequest  had  been 
made  "  (2  P.  S.  65,  §  60).  "  But  if  such  witness  would  have  been 
entitled  to  any  share  of  'the  testator's  estate,  ia  case  the  will  wap 
not  established,  then  so  much  of  the  share  that  would  have  de- 
scended or  have  been  distributed  to  such  witness  shall  be  saved  to 

*  Before  the  Code,  it  was  held  that  as  the  probate  of  a  ■wUl  was  as  to  persons 
interested,  lis  inter  paries,  none  of  the  parties  were  competent  witnesses,  except  so 
far  as  the  statute  authorized  their  examination  touching  the  circumstances  of  the 
execution,  delivery,  and  custody  of  the  instrument  {Brush  v.  Holland,  3  Bradf. 
240). 
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him  as  will  not  exceed  the  value  of  the  devise  or  bequest  made  ta 
him  in  the  will,  and  he  shall  recover  the  same  of  the  devisees  or 
legatees  named  in  the  wiU,  in  proportion  to  and  out  of  the  parts 
devised  and  bequeathed  to  them  "  {Id.  %  51).  It  is  provided  by 
another  section  that  "  if  by  any  wOl  any  real  estate  be  charged 
•with  any  debt,  and  the  creditor  whose  debt  is  so  charged  shall 
attest  the  execution  thereof,  such  creditor,  notwithstanding  such 
charge,  shall  be  admitted  as  a  competent  witness  to  prove  the  exe- 
cution of  such  win  "  {Id.  57,  §  6). 

These  provisions  do  not  disqualify  the  person  named  as-  exec- 
utor or  trustee  in  the  wiU,  by  reason  of  the  compensation  which 
will  accrue  to  him,  even  where  the  will  gives  him  a  special  pecun- 
iary compensation  in  excess  of  legal  commissions.  Such  a  gift  is 
not  an  absolute  gift  {McDonough  v.  LoughUn,  20  Barb.  238; 
Levy's  Estate,  1  Tuck.  81 ;  Downing  v.  Marshall,  1  Abb.  Ct.  App. 
Dec.  525,  547 ;  Pruyn  v.  Brinlcerhqff,  1  Abb.  Pr.  W.  S.  400  ;  s.  c. 
57  Barb.  176).  It  has  been  held  (as  was  suggested  in  the  last- 
named  case)  that  the  provisions  of  the  Code  removing  the  disqual- 
ifications of  witnesses,  resulting  from  interest,  have  abrogated  the 
foregoing  provision  {Cornwell  v.  Wooley,  47  Barb.  327). 

It  should  be  considered,  however,  that  the  rule  in  question  is 
not  a  rule  making  certain  persons  incompetent  as  witnesses ;  it  is  a 
rule  forbidding  those  concerned  in  the  attestation  of  a  will  from 
taking  a  benefit  thereby.  The  Code  does  not  remove  any  disqual- 
ification of  attesting  witnesses  to  prove  the  alteration,  for  they 
were  not  previously  disqualified.  And  it  would  be  carrying 
the  doctrines  of  repeal  by  implication  unusually  far  to  infer  from 
the  statute  allowing  interested  witnesses  to  testify,  an  abrcfgation 
of  the  statute  intended  to  secure  at  least  two  disinterested  wit- 
nesses for  the  attestation  of  a  testamentary  paper,  as  distinguished 
from  other  instruments.  It  is  settled,  however,  that  the  forfeiture 
of  such  advantage  as  might  be  gained  by  the  attesting  witness 
under  the  wiU,  does  not  foUow  from  his  being  a  witness  {Caw  v. 
Robertson,  5  N.  Y.  125,  reversing  s.  c.  3  Barb.  410),  or  even  from 
his  being  examined  as  such  on  the  probatCj  if  his  examiaation  was 
not  necessary,  as,  for  instance,  where  he  was  a  non-resident,  and 
the  will  was  sufficiently  proved,  under  the  statute,  by  the  testimony 
of  the  other  witness  {Cornwell  v.  Wooley,  47  Barb.  327;  1  Abl.  Ct. 
App.  Dec.  441). 
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Prvoileged  GommunioaHons.] — As  to  the  competency 
.attorney  who  drew  the  will,  see  Sanford  v.  Sanford  (61  £ari. 
293) ;  Brand  r.  Brand  (39  Bow.  Pr.  193) ;  Qraham  v.  People 
(63  Barb.  468) ;  Sogers  v.  Lyon  (64  Id.  373) ;  Games  r.  Piatt 
(15  Aii.  Pr.  JV.  S.  337) ;  Britton  v.  Zorem  (45  i\7:  F.  51) ;  Tay- 
lor Will  Case  (10  Ail.  Pr.  IST.  S.  300).    As  to  incompetency  or 
privilege  of  clergymen,  see  2  P.  8.  406,  §  72 ;  People  v.  Gates 
(13  TFent?.  311).    As  to  the  competency,  or  privilege  of  a  duly 
authorized  physician  or  surgeon,  see  2  P.  8.  406,  §  73 ;  Johnson  v. 
Johnson  (14  Wend.  637,  rev'g  4  Paige,  460) ;  Kendall  v.  C'y'e^/ 
(2  .Si7i5.  300) ;  People  v.  /Stow^  (3  P»r^.  Cr.  670).    The  privilege 
of  commimications  to  a  physician  or  surgeon,  and  between  at- 
torney and  client  (and  we  take  it  that  the  same  principle  applies 
to    the    privilege  of    communication    between    clergymen    and 
laymen),  is  that  of  the  party, .  and  not  of  the  witness.      And 
although  it  can  not,  perhaps,  be  said  that  the  privilege  dies  with  the 
party,  yet,  where  from  the  death  of  the  person  there  is  no  one  to 
claim  the  privilege,  its  assertion  is,  of  necessity,  excluded,  except 
so  far  as  may  depend  upon  the  discretion  of  the  court.    In  the  case 
of  Allen  V.  The  Pvhlio  Administrator  (1  Bradf.  221),  where,  on 
a  proceeding  for  the  probate  of  a  wUl  contested  for  incapacity,  &c., 
objection  was  taken  to  the  examination  of  the  physician  who 
attended  the  deceased  about  the  time  of  the  execution  of  the  will, 
Surrogate  Bradford  overruled  the  objection,  and  laid  down  the 
principle  applicable  to  the  case,  in  the  following  language,  which, 
to  some  extent,  at  least,  is  equally  applicable  to  other  cases  of  privi- 
lege:    "If  after  probate  or  administration,  personal  representa- 
tives or  devisees  might  claim  the  benefit  of  such  a  personal  privi- 
lege in  controversies  with  third  persons  growing  out  of  his  estate, 
yet  before  any  grant  of  administration,  in  a  proceeding  as  it  were 
in  rem  to  ascertain  what  is  the  last  will  of  the  deceased,  and  who 
are  entitled  to  succeed  to  his  estate,  and  represent  him,  there  is,  in 
fact,  no  one  competent  to  assert  such  privilege,  even  if  it  survived. 
It  is  not  the  case  of  an  attempted  use  of  confidential  intercourse 
adversely  to  the  interests  or  rights  of  a  party,  or  of  those  who  take 
under  him ;  or  who,  as  representing  him,  might  equitably  be  con- 
-sidered  subrogated  to  his  privileges.    But  the  entire  object  of  the 
-investigation  is  to  ascertain  what  constitutes  the  will  of  the  de- 
ceased, an  inquiry  in  which,  if  we  speculate  at  all  as  to  the  personal 
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priTileges  of  the  dead  man,  and  the  propriety  of  extending  them 
beyond  the  period  of  his  dissolution,  we  can  suppose  him  to  be 
quite  as  much  interested,  as  in  the  preservation  of  his  professional 
,  confidence  in  a  physician.  Evidence  of  this  kind  is  almost,  if  not 
quite,  always  pointed  to  the  capacity  of  the  decedent,  and  can  sel- 
dom, if  ever,  be  legitimately  led  to  the  injury  of  character.  Doubt- 
less the  control  of  the  court  would  always  be  exercised  in  the  re- 
straint of  any  wanton  attempt  to  blacken  the  reputation  of  the  de- 
ceased ;  and  in  view  of  the  relationship  of  the  parties  interested  in, 
the  probate,  and  the  class  of  questions  generally  involved  in  these 
cases,  the  occasion  will  rarely,  if  ever,  occur  for  the  exercise  of 
such  a  discretionary  power.  I  do  not,  ia  the  first  place,  think  that 
testamentary  cases  are  within  the  reason  or  the  intention  of  the 
statute  in  question ;  and  secondly,  if  covered  by  its  letter,  then  the 
decease  of  the  party  puts  it  beyond  possibility  to  assert  the  privi- 
lege ;  and  if  still,  from  reasons  of  public  policy,  the  court  should 
feel  bound  to  extend  aiid  keep  alive  the  privilege,  that  will  not  be 
done  any  further  than  is  consistent  with  justice  and  good  morals." 

SXJBD.    3. — ExPEETa. 

In  proving  the  mental  capacity  or  incapacity  of  a  testator,  the 
evidence  is  either  proof  of  the  acts  and  declarations  of  the  testator, 
evincing  his  mental  condition ;  or  the  opinions  of  witnesses,  as  to 
whether  he  was  or  was  not  competent.  In  respect  to  the  compe- 
tency and  weight  of  the  opinions  of  witnesses,  there  are  three 
classes  of  witnesses  to  be  considered : 

1.  'Experts,  or  medical  witnesses,  who  are  specially  competent 
to  express  an  opinion,  by  reason  of  their  professional  acquaintance 
with  mental  disorders. 

2.  The  attesting  witnesses  of  the  wiU,  who  though  not  experts, 
are  by  reason  of  their  essential  connection  with  the  testamentary 
act,  entitled  to  speak  upon  the  question  of  the  testator's  compe- 
tency; and, 

3.  Other  non-professional  witnesses. 

Expert  witnesses.] — An  expert  witness  may  testify  as  to  the 
mental  capacity  of  the  testator,  although  he  never  saw  him,  and 
is  unable  to  judge  of  his  capacity  from  personal  knowledge 
of  him ;  but  in  such  cases  the  witness  should  be  asked  whether 
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such  facts  as  have  been  sworn  to,  would,  if  they  existed,  in- 
dicate mental  incapacity.  In  the  examination  of  experts,  facts 
are  often,  and  necessarily  assumed,  and  this  mugt  be  so  where  the 
experts  have  no  personal  knowledge  of  the  facts,  upon  the  efEects, 
power  or  influence  of  which  they  are  called  to  give  an  opinion. 
So  long  as  the  facts  assumed  may  be  fairly  claimed  to  be  within 
the  evidence  adduced,  the  question  is  not  objectionable  {Jackson  v. 
iV^.  Y.  Central  B.  R.  Co.  2  Supreme  Ct.  653),  and  provided  the 
opinion  is  drawn  out  as  expressly  based  upon  the  hypothesis  of  the 
existence  of  such  facts.  But  the  opinion  of  an  expert  witness, 
whose  only  knowledge  of  the  case  is  that  he  has  heard  part  of  the 
testimony  as  to  the  matter  iu  question,  is  not  competent  {Sanchez 
V.  People,  22  N.  Y.  147,  154).  Nor  are  the  doubts  of  a  witness, 
who  has  not  formed  an  opinion,  competent  (/5.) 

There  are  three  methods  of  presenting  the  testimony  of  a 
medical  expert  in  such  a  case  : 

1.  If  the  witness  was  the  medical  attendant  of  the  person 
whose  capacity  is  in  question,  or  has  adequately  examined  him,  he 
may  testify  to  his  opinion  as  to  such  person's  capacity,  especially 
if  his  opinion  is  given  in  connection  with  his  statement  of  the 
facts  of  the  person's  condition.* 

2.  A  medical  expert  who  has  heard  aU  the  testimony  adduced 
upon  the  trial  bearing  upon  the  mental  condition,  may  give  his 
opinion  on  the  question  of  what  the  facts  proved,  or  claimed  to  be 
proved,  indicate  as  to  the  mental  condition  (see  People  v.  Lake,  12 
N.  Y.  358,  affirming  1  Park.  Cr.  495). 

3.  A  medical  expert  may  be  a'sked  wjiat  a  supposed  state  of 
facts  put  to  him  hypotheticaUy,  but  corresponding  in.  details  to 
the  facts  already  in  evidence  on  the  trial,  would  indicate  as  to  the 
mental  condition   {Id.  and  BonarWs  Will,  16  Abb.  Pr.  N.  S.  128). 

Attesting  witnesses.} — The  ordinary  rule  in  regard  to  non- 
professional witnesses  is  that  they  may  be  questioned  as  to  any 
facts  and  circumstances  within  their  personal  knowledge,  but  can 
not  give  their  opinions  upon  or  inferences  from  those  facts.  An 
exception  to  this  rule  is  recognized  in  the  case  of  attesting  wit- 


*  For  recent  illustrations  of  this  method,  see  People  t.  Montgomery,  18  Abb.  Pr. 
N.  8,  207;  Macfarland's  Trial,  8  Id.  57. 
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nesses.  Thoy  are  present  at  the  very  act  of  execution,  and  their 
opinions  on  the  general  question  of  testamentary  capacity  are  ad- 
mitted OT  necessitate.  It  is  the  policy  of  the  law  to  provide  all 
possible  safeguards  for  the  protection  of  the  heir  as  well  as  the 
testator.  No  light  is  excluded  in  reference  to  the  res  gestm  which 
can  be  furnished  by  the  immediate  actors.  The  subscribing  wit- 
nesses may  be  required  to  state  not  only  such  facts  as  they  remem- 
ber, but  their  own  convictions  as  to  the  testator's  capacity ;  for  it 
may  well  happen  that  on  so  vital  a  point  they  may  retain  a  clear 
recollection  of  the  general  results,  long  after  the  particular  circum- 
stances are  effaced  by  lapse  of  time  or  obscured  by  failing  memory 
{Glapp  V.  Fullerton,  34  JST.  Y.  190). 

Ordinary  non-professional  witnesses.] — An  ordinary  non- 
professional witness  can  not  be  asked  the  broad  question  whether 
he  considered  the  testator  non  compos  mentis,  or,  which  is  the  same 
thing,  incapable  of  managing  his  afEairs  {Dewitt  v.  Barley,  9  N.  Y. 
371,  as  modified  on  a  further  decision  given  in  17  If.  Y.  340). 
Where,  however,  the  alleged  imbecility  is  attributed  to  old  age, 
idiocy,  or  intoxication,  these  being  causes  which  indicate  themselves 
in  outward  appearances,  in  motions,  gestures,  tones  of  voice,  and  ex- 
pression of  the  eye  and  face,  the  opinion  of  the  witness  who  has  tes- 
tified to  these  facts  is  admissible.  These  causes  show  themselves 
by  indications  which  are  equally  patent  to  aU ;  any  man  of  sound 
judgment  and  experience  in  life  is  competent  to  observe  these  in- 
dications, and  to  draw  just  inferences  from  them  {Dewitt  v.  Barly, 
IT  N.  Y.  340,  350).  And  it  seems  that  the  same  rule  applies  in 
cases  of  insanity,  strictly  so  called,  if  the  derangement  of  the  mind 
is  general,  for,  in  such  cases,  scientific  knowledge  is  rarely  neces- 
sary to  enable  persons  having  opportunities  for  personal  observa- 
tion to  judge  of  its  existence  {Id.)  "When  a  layman  is  thus  exam- 
ined as  to  facts  within  his  own  knowledge  and  observation,  tending 
to  show  the  soundness  or  unsoundness  of  the  mind  alleged  to  be 
diseased,  he  may  characterize  as  rational  or  irrational  the  acts  and 
declarations  to  which  he  testifies  {Clapp  v.  Fullerton,  34  N.  Y. 
190).  In  Sisson  v.  Conga  (1  Supreme  Ct.  564)  a  stricter  rule  was 
laid  down,  but  the  only  authority  cited  was  a  criminal  case,  and 
the  distinction  between  cases  of  that  class  and  cases  of  wiUs  and 
deeds  was  not  noticed  (see  O'Brien  v.  People,  36  If.  Y.  276 ;  s.  c.  3 
Abb.  Pr.  N.  S.  368,  affi'g  48  Barh.  274). 
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Sued.  4. — Non-eesident  witnesses  and  fokeiqn  peobate. 

Non-resident  witnesses.] — If  any  necessary  witness  reside  in  , 
any  other  state  or  territory,  or  any  foreign  place,  upon  the  require- 
ment of  any  party  to  the  proceeding,  the  surrogate  must  issue  a 
commission  to  take  his  testimony,  in  the  same  manner  as  may  be 
done  in  any  court  of  record  (Z.  183Y,  c.  460,  §  11 ;  and  see  ante, 
p.  26 ;  see  Form  No.  29). 

Proof  hy  production  of  foreign  probate.] — Where  a  will  of  . 
personal  estate,  duly  executed  in  this  state  by  a  person  not  a  resi- 
dent of  this  state,  has,  in  the  first  instance,  been  duly  admitted  to 
probate  in  a  court  of  a  foreign  state  or  country,  letters  testamentary 
or  of  administration  with  the  will  annexed,  may  be  issued  thereon 
by  iny  surrogate  having  jurisdiction,  upon  the  production  of  a 
duly  exemplified  or  authenticated  copy  of  such  will,  under  the  seal 
of  the  court  in  which  the  same  was  proved  (Z.  1840,  c.  384,  §  2 ; 
and  see  Isham  v.  Gibbons,  1  Bradf.  69).  So  as  to  wills  of  real 
property,  where  any  real  estate  situate  in  this  state  is  devised  by 
one  not  a  resident  of  this  state,  but  a  resident  of  some  other  state 
or  territory  of  the  United  States,  and  the  wiU  shall  have  been 
finally  admitted  to  probate  ia  such  other  state  or  territory,  and 
fiOled  and  recorded  in  the  ofiice  or  court  where  the  probate  was 
granted,  an  exemplified  copy  of  the  will  or  of  the  record  and 
proofs  thereof,  may  be  recorded  in  the  office  of  the  surrogate  of 
any  county  of  this  state  where  the  real  estate  devised  is  situated. 
Such  record  is  presumptive  evidence  of  the  will  and  its  due  execu- 
tion, where  the  original  can  not  be  produced,  in  aU  actions  or  pro- 
ceedings relating  to  such  real  estate  *  (Z.  1872,  c.  680). 

SECTION    FOURTH. 
OKDEE  OF  EVIDENCB. PEESTJMPTIONS. BURDEN  OF  PEOOF. 

Order  of  evidence.] — On  a  question  of  probate,  the  orderly  and 
proper  course  for  the  introduction  of  evidence  is,  first,  to  prove 
the  requisite  formalities  attending  the  execution,  publication,  and 

*  For  the  statute  providing  for  the  recoi'ding  in  the  office  of  the  county  clerk  or 
register  wills  relating  to  real  estate,  see  L,  1846,  u.  182,  §  1 ;  L.  1851,  c.  277. 
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attestation  of  the  will,  and  then  to  show  that  the  testator  was  at 
the  time  of  proper  age  and  mental  soundness,  and  was  not  un- 
duly influenced  in  the  testamentary  act.  Accordingly,  it  has  been 
held  that  where  the  probate  is  contested  in  respect  to  the  genuine- 
ness of  the  paper,  the  testamentary  capacity  of  the  decedent,  and 
the  freedom  of  the  act,  the  contestant's  evidence  as  to  the  gen- 
uineness of  the  paper  should  first  be  received,  and  that  relating  to 
capacity  and  undue  influence  successively  afterward  [Taylor  Will 
Case,  10  Abb.  Pr.  N.  8.  300).  The  question  of  the  contestant's 
interest,  and  of  his  right  to  oppose  the  probate,  is  not  a  prelim- 
inary matter  which  the  court  will  decide  first,  but  the  questions  of 
interest  and  of  validity  of  the  instrument  will  be  tried  together 
(see  ante,  p.  57). 

Burden  of  proof  generally.] — The  proof  of  a  will  must  Be  in 
accordance  with  the  rules  of  evidence  which  prevail  in  all  judicial 
investigations  {Peebles  v.  Case,  3  Bradf.  226).  The  party  pro- 
pounding the  wiU  has  the  affirmative,  and  the  burden  of  proof 
rests  on  him  to  show  to  the  satisfaction  of  the  court  that  the 
instrument  was  duly  executed  by  a  testator  of  sound  mind  and 
lawful  age,  &c.  {DeUfield  v.  Parish,  26  N.  Y.  9,  97,  affi'g  5 
N.  Y.  Surr.  [1  Eedf-I  130).  In  general,  the  burden  of  proof  re- 
mains with  the  proponent  to  the  end  of  the  trial,  and  if,  upon  con- 
sideration of  all  the  evidence  on  both  sides,  the  court  is  not  satis- 
fied that  the  paper  propounded  contains  the  last  will  of  the 
deceased,  it  must  refuse  probate.  Indeed,  if  there  is  a  reasonable 
doubt  whether  one  or  more  of  the  directions  of  the  statute  have 
not  been  omitted,  the  probate  must  be  refused,  although  it  may 
appear  probable  that  the  paper  expresses  the  testator's  intentions 
{Theological  Seminary  of  Auburn  v.  CdUiown,  25  N.  Y.  422 ; 
and  see  Irwin  v.  Irwin,  5  N.  Y.  Surr.  [1  Pedf]  495 ;  Crispell  v. 
Dubois,  4  Barb.  393 ;  and  Burritt  v.  Silliman,  16  Id.  198).  Even 
where  the  will  has  once  been  admitted  to  probate,  and  allegations 
against  its  validity  or  the  competency  of  its  proof  are  filed,  the 
burden  of  proving  anew  is  upon  the  parties  resisting  the  allega- 
tions {Collier  v.  Idley,  1  Bradf.  94).  The  execution  of  the  will 
must  be  proved  by  evidence  of  what  took  place  at  the  time  the 
wiU  was  signed,  and  can  not  be  proved  by  declarations  of  the  tes- 
tator that  he  had  made  such  awOl,  naming  the  witnesses  and  where 
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the  will  was  made,  &c.*  {Johnson  v.  Hioks,  1  Lans.  150) ;  althougli 
after  the  proponents  have  made  out  a  prima  facie  case,  such  dec- 
larations may  be  introduced  as  corroborative  evidence  in  respect 
to  the  genuineness  of  the  signature  or  the  freedom  of  the  testator 
from  undue  influence,  or  to  rebut  the  contestant's  evidence  on 
these  points  {TaylorWill  Case,  10  Abb.  Fr.  N.  S.  300).t 

Proponents  hurden  of  •proof.'] — No  unvarying  rule  as  to  the 
amount  of  evidence  necessary  to  establish  the  execution  of  a  will 
can  be  laid  down,  which  is  to  control  in  every  case,  as  the  circum- 
stances of  each  case  must  differ  from  any  other.  It  is  the  duty  of 
the  court  to  ascertain,  from  the  facts  and  circumstances,  whether 
the  instrument  offered  is  established  with  reasonable  certainty 
{Rider  v.  Legg,  51  Barb.  260 ;  Nexsen  v.  Nexsen,  3  Abb.  Ct.  App. 
Bee.  360  ;  s.  c.  2  Keyes,  229).  The  instrument  propounded  for 
probate  must  stand  or  fall  on  the  testimony  adduced  before  the 
surrogate  in  the  proceeding  for  its  proof.  The  fact  that  the  in- 
strument propounded  has  been  already  proved  in  the  supreme 
court,  as  a  will  of  realty  is  not  a  material  fact  in  a  proceeding  for 
its  proof  as  a  will  of  personalty  in  the  surrogate's  court  %  {Isham 
V.  Oibbons,  1  Bradf.  69 ;  see  Collier  v.  Idley,  1  Id.  94).  The  pro- 
ponent is  not  required  to  produce  all  the  witnesses,  except  in  cer- 
tain cases  already  pointed  out  {ante,  p.  97) ;  and  even  in  those  cases 
it  is  not  essential  that  each  witness  should  be  able  to  testify  that  all 
the  formalities  required  by  law  were  complied  with  {Jauncey  v. 
Thome,  2  Ba;rb.  Gh.  40 ;  Weir  v.  Fitzgerald,  2  Bradf.  42  ;  ifew- 
house  V.  Godwin,  17  Barb.  236).  And  where  the  witnesses  are 
dead  or,  from  lapse  of  time,  do  not  remember  the  circumstances 
attending  the  attestation,  if  there  are  no  circumstances  of  suspicion, 

*  And  declarations  by  the  testator  are  not  admissible  to  show  his  age  {^Matter  of 
Paige,  62  Barb.  476).  Repeated  statements  of  testamentary  intentions,  made  to  ac- 
qnaintances,  may,  however,  have  weight  in  ascertaining  whether  the  will  accorded 
with  his  mind  {QNeily.  Murray,  4  Bradf.  311). 

f  It  was  also  held  in  that  case  that  the  contestants  might  examine  the  private 
papers  of  deceased,  in  the  administrator's  hands,  bearing  on  the  personal  rela- 
tions Involved  in  the  issues ;  family  letters  being  first  submitted  to  the  court  to 
determine  their  relevancy,  before  disclosing  their  contents  by  putting  them  in  evi- 
dence. 

X  And  conversely,  a  wiU  once  proved  as  a  will  of  personalty,  may  afterwards,  on. 
the  discovery  of  real  property,  be  proved  anew  as  a  will  of  real  estate  (SmitKs  Mtate„ 
1  Tuck.  108). 
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and  all  the  evidence  then  existing  has  been  produced,  a  proper 
execution  of  the  will  may  be  presumed,  particularly  where  the  at- 
testation clause  is  full  {BuUer  v.  Benson,  1  Barb.  526  ;  to  the  same 
effect,  see  CheeTiey  v.  Arnold,  18  Id.  434;  Nelson  v.  McOiffert,  3 
B(wb.  Ch.  158  ;  Sunn  v.  Case,  5  W.  T.^  Surr.  [1  Eedf.'\  307 ;  Van 
Sooser  v.  Yan  Hooser,  Id.  365 ;  Moore  v.  Griswold,  Id.  388 ;  and 
see  Lawrence  v.  Norton,  45  Barh.  448 ;  Rider  v.  Legg,  51  Barb. 
360).  But  where  the  will  has  been  recently  executed,  the  pre- 
sumption is  not  so  strong,  and,  in  one  case,  where  not  more  than 
three  months  had  intervened  between  the  execution  of  the  will  and 
the  application  for  probate,  and  neither  of  the  witnesses  could  re- 
member any  testamentary  declaration,  it  was  held  that  due  execu- 
tion of  the  will  could  not  be  presumed,  and  probate  was  refused 
(  Wilson  V.  Rettrick,  2  Bradf.  427).  The  testimony  of  the  sub- 
scribing witnesses  has  no  controlling  effect,  and  it  may  be  rebutted 
by  other  evidence,  either  direct  or  circumstantial ;  although,  on  ac- 
count of  their  direct  participation  in  the  transaction,  their  testi- 
mony has  great  weight  (Orser  v.  Orser,  24  N.  IT.  51).  And  if  the 
attesting  witnesses  contradict  each  other  as  to  the  formalities  of 
execution,  the  surrogate  is  not,  therefore,  bound  to  pronounce 
against  the  validity  of  the  will,  but  may  give  credence  to  the 
affirmative  rather  than  to  the  negative  testimony  {Hum.jphrey's 
Estate,  1  Tticlc.  142).*  And,  in  such  a  case,  other  things  being 
equal,  the  testimony  of  lawyers  will  outweigh  that  of  laymen  {Id.) 
As  already  stated  {ante,  p.  98),  other  witnesses  may  be  called  if 
the  subscribing  witnesses  fail  to  prove  the  execution ;  and  the  sub- 
scribing witnesses  may  be  contradicted,  and  the  will  sustained 
against  their  evidence.  And  where  there  is  a  full  and  complete 
attestation  clause,  properly  signed,  the  will  may  be  admitted,  even 
against  the  direct  testimony  of  the  sole  surviving  witness  {Orser  v. 
Orser,2^N.T.hl).\ 

*  And  see,  as  to  the  effect  of  conflict  or  uncertainty  in  witnesses'  testimony  as  to 
"publication.  Matter  of  Forman  (54  Barb.  274,  affi'g  1  Tuck.  205) ;  Newton's  Estate  (1 
Tuck.  349);  Laurence's  Will  {Id.  243);  Hopper's  Estate  (Id.  378);  Merclumts  Estate 
(Id.  151).  , 

■)•  In  that  case,  a  will  was  attested  by  two  witnesses,  one  of  whom  was.  dead,  and 
the  other  testified  that  the  will  was  not  signed,  or  the  signature  thereto  acknowledged 
in  his  presence,  and  that  it  was  not  declared  by  the  testator  to  be  his  will.  The  at 
testation  clause  was  full,  and  recited  a  perfect  compliance  with  the  provisions  of  the 
statute ;  and  the  signatures  of  the  testator  and  the  deceased  witness  were  shown  to  be 
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Burden  of  jproof  as  to  raental  capacity. \ — The  testamentary 
capacity  of  the  testator  is  one  of  the  essential  facts  which,  as  we 
have  seen,  must  be  shown  to  entitle  his  will  to  be  admitted  to 
probate.    In  imcontested  cases  the  depositions  of  the  witnesses 
contain   the   general    allegation    that    the  testator  was,   at  the 
time  of  the  execution  of  the  will,  "of  sound  mind  and  mem- 
ory, and  in  aU  respects  competent  to  devise  real  estate,  and  not 
under  restraint,"  &c..    Where,  on  the  demand  of   an  interested 
party,  an  oral   examination  of  the  witnesses  is  had — that  is,  in 
cases  where  there  is  a  contest  over  the  probate — the  witnesses  are 
required  to  testify  to  the  same  facts  as  in  uncontested  eases,  in- 
cluding that  of  testamentary  capacity.     This  being  done,  probate 
will  be  granted,  unless  the  contestant   disproves  the  facts  thus 
established,  either  by  the   cross-examination  of  the  subscribing 
witnesses  themselves,  or  by  other  witnesses.     The  proponent  is 
bound  to  show  general  competency  to  perform  ordinary  business 
transactions,  and  having  done  this,  the  burden  is  shifted  from  the 
proponent ;  and  the  contestant  must  show  that  at  the  time  of  the 
execution   of    the    will  the    testator  labored  under  a  delusion, 
aberration,  or  weakness  of  mind  {Allen  v.  Public  Administrator, 
1  Bradf.  378) ;  or  that  the  wiU  was  obtained  by  undue  influence 
[Marvin  v.  Ma/rvin,  3  Ahh.  Ct.  App.  Dec.  192 ;  s.  c.  4  Keyes,  9).. 
There  is  an  apparent  inconsistency  and  want  of  reasonableness 
in  requiring  the  proponent  to  prove  as  a  fact  what  the  law  has 
invariably  declared  to  be  presumed,  and  as  of   course.     It  has 
never  been  doubted,  as  the  law  of  England  and  of  this  country, 
that  "  every  person  is  presuncfed.to  be  of  perfect  mind  and  mem- 
ory, unless  the  contrary  be  proved  "  {Sioinb.  45,  pt.  2,  s%c.  3,  pi.  4) ; 
and  yet  the  law  requires  evidence  of  the  fact  as  requisite  to  the 

genuine.  It  appeared  that  the  deceased  mtness  was  in  the  habit  of  drawing  wills, 
and  was  familiar  with  the  requiaitea  to  due  execution,  and  that  the  certificate  or  at- 
teatation  clause  waa  in  hia  handwriting.  On  the  other  hand,  the  witness  who  was 
sworn  had  never  been  called  upon  to  witness  a  will,  and  knew  nothing  of  the  form- 
alities required.  Held,  sufficient  to  authorize  a  jury  to  find  that  the  will  was  duly 
executed.  In  Peebles  v.  Case  (2  Sradf.  226),  two  wills,  bearing' the  same  date, 
and  purporting  to  be  attested  by  the  same  witnesses,  were  propounded.  The  wit- 
neaaes  testified  to  the  execution  of  one,  and  disclaimed  all  knowledge  of  the  other ; 
and  yet,  upon  proof  of  their  handwriting,  and  that  the  testator,  snd  proofs  by  mem- 
oranda of  the  testator,  and  otherwise,  it  waa  held  that  the  latter  waa  eatablished  aa. 
the  will). 
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probate  of  the  person's  will.  It  is  true  that  the  suhscribing  wit- 
nesses, though  not  experts,  are  allowed  to  satisfy  this  requirement 
of  the  law,  by  expressing  naked  opinions  as  to  the  testator's  men- 
tal capacity,  and  are  not  required  to  state  any  facts  upon  which 
they  base  their  opinions — ^which  can  not,  of  course,  be  considered 
of  any  value  as  evidence — and,  therefore,  no  hardship  is  imposed 
upon  the  proponent  of  the  wiU.  A  reasonable  explanation  of  this 
anomalous  requirement,  as  given  by  a  learned  writer,*  is,  that  by 
requiring  the  proponent  to  ask  the  opinion  of  the  subscribing  wit- 
nesses upon  the  point  of  testamentary  capacity,  or  apparent  ca- 
pacity, the  object  is  not  to  prove  the  fact,  but  to  give  the  con- 
testants an  opportunity  of  cross-examining  these  confidential 
witnesses  in  the  first  instance,  in  order  to  become  apprised  of  what 
passed  at  the  execution  of  the  wiU ;  and  the  law  will  not,  therefore, 
compel  the  contestants  to  make  the  subsci^ibing  witnesses  their 
own,  by  recalling  them  upon  any  point  involved  in  the-  entire 
issue,  and  thereby  lose  the  advantage  of  cross-examination.  This 
explanation,  in  which  we  *  concur,  will  not  in  any  way  afiect  the 
question  of  burden  of  proof,  or  entitle  the  contestant  to  claim  the 
right  to  go  forward  with  his  case,  and  thus  give  him  the  advantage 
of  closing  the  proof  and  argument.  It  maybe  said,  therefore, that 
so  strong  is  the  presumption  of  sanity,  that  the  only  burden  on  the 
proponent  is  to  produce  the  subscribing  witnesses,  when  required 
to  do  so,  and  obtain  their  general  opinion  as  to  the  mental  ca- 
pacity of  the  testator  at  the  time  of  the  execution  of  the  will. 
Not  more  than  this  is  required,  even  in  a  case  where  it  appears 
that  there  had  been  formerly  a  want  of  testamentary  capacity 
{Brown  v*  Torrey,  24  Barb.  583  ;  and  see  Ean  v.  Snyder,  46  Id. 
230).t 


*  Redfield'B  American  Cases  upon  Wills,  31,  note. 

f  But  compare  Jackson  v.  Van  Dusen  (3  Johm.  144),  where  it  was  held,  that  after 
a  general  derangement  has  been  shown,  the  other  side  must  show  that  the  party  was 
sane  at  the  very  time  the  act  was  performed ;  and  Matter  of  Taylor  (1  JEdm.  3'76), 
where  it  was  held  that  the  fact  that  the  testator,  two  years  before  making  his  will, 
was  adjudged  insane,  and  that  he  was  insane  at  the  time  of  his  death,  two  years  after 
maMng  his  will,  although  it  was  not  conclusive  upon  his  insanity  at  the  time  of 
making  the  will,  yet  it  threw  the  burden  of  proof  upon  the  proponents ;  see,  however, 
GombaitU  v.  PvMic  Adminittrator  (4  Bradf.  226). 
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Presumptions  of  frauds  cfec.J — Nevertheless,  it  is  the  duty  of 
the  proponent  to  satisfy  the  conscience  of  the  court,  and  where 
there  are  circumstances  of  suspicion,  as  where  the  will  was  drawn 
up  by  a  devisee  {Lake  v.  Sanney,  33  Barb.  49  ;   Vreeland  v.  Mc- 
Clelland, 1  Bradf.  393  ;  Mowry  v.  Silher,  2  Id.  133 ;  Lansing  v. 
Bussell,  13  Barl.  510 ;  Coffin  v.  Coffin,  23  JST.  Y.  9),  or  by  a  per- 
son standing  in  a  confidential  relation,  as  a  family  physician  {Oris- 
jpell  V.  Dubois,  4  Barb.  393),  or  a  clergyman  {In  re  Welsh,  6  JV.  Y. 
Surr.  [1  Bedf-I  238),  or  guardian  of  a  testator  who  was  his  ward 
(Lunherger  v.  Ranch,  2  Abb.  Pr.  N.  8.  279),  or  where  the  testator 
was  blind  ( Weir  v.  Fitzgerald,  2  Bradf.  42),  or  was  unable  to  read 
or  write,  and  ^m  weak  in  body  and  mind,  and  susceptible  of  un- 
due influence  ( Yan  Pelt  v.  Van  Pelt,  30  Barb.  134),  and  the  will 
was  not  in  harmony  with  his  previously  expressed  intentions  and 
dispositions  (Lee  v.  Dill,  11  Abb.  Pr.  214 ;  Mowry  v.  Silber,  2 
Bradf.  133),  the  ordinary  presumption  flowing  from  the  fact  of 
formal  execution  does  not  obtain,  and  the  proponents  must  give 
affirmative  evidence  that  the  testator  knew  its  contents,  and  that 
it  expressed  his  real  intentions  {Lake  v.  Banney,  33  Barl.  49  ; 
Delafield  v.  Parish,  25  N.  Y.  'd;  and  cases  above  cited,  see  ante, 
p.  109) ;   but  any  evidence  is  sufficient   for  this  purpose  which 
shows  that  the  testator  had  full  knowledge  of  the  contents  of  the 
will,  and  executed  it  freely,  and  without  undue  influence,  and 
large  latitude  will  be  allowed  in  the  admission  of  any  such  evi- 
dence {ld>)   But  old  age  of  a  testator  alone  is  not  sufficient  ground 
for  presuming  imposition  {Butler  v.  Benson,  1  Ba/rb.  526).    Secrecy 
and  contrivance  may  be  a  badge  of  fraud  in  the  execution  of  a  will 
when  they  indicate  coercion,  persuasion,  &c.,  of  oth^  persons, 
which  influenced  the  testator.     But  when  they  can  be  clearly 
traced  to  the  wishes  of  the  testator  himself,  they  can  not  be  received 
as  having  any  tendency  to  impeach  his  testament  {Coffin  v.  Coffi/n, 
23  N.  Y.  9). 
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AETICLE  FOUETH. 

CODICILS   AND   INSTRUMENTS    ANNEXED   TO   "WILL. 

Execution  and  effect  of  codicil.'] — ^A  codicil  is  defined  to  be  a. 
supplement  or  an  addition  to  a  will,  for  an  explanation  or  altera^ 
tion  of  the  former  dispositions  of  the  testator,  and  is  to  be  taken 
as  a  part  of  the  will,  aU  making  but  one  testament.  TJnless  a  con- 
trary intention  be  expressed  or  shown,  the  effect  of  a  codicil  is  to 
bring  down  the  date  of  the  will  to  the  date  of  the  codicil,  making 
the  will  speak  as  of  that  date,*  unless  the  effect  of  the  change  of 
date  is  to  alter  the  meaning  of  the  will  (see  Stilwell  v.  Mellersh^ 
5  Eng.  L.  c&  Eq.  B.  185).  The  execution  of  a  codicil  amounts  to 
a  republication  of  the  will  to  which  it  refers,  unless  a  contrary  in- 
tention appears  on  the  face  of  the  pape^  (Id.  and  see  Yrni  Cortland 
y.  Eip,  1  mil,  590).  As  to  the  effect  of  a,  codicil  to  revoke  the 
wiU,  se0  ante,  p.  89.  There  can  be  but  one  last  will,  but  the  tes- 
tator may  make  any  number  of  codicils,  aU  being  of  equal  force,, 
if  not  contradictory.  It  is  not  necessary  that  the  codicil  should  be 
written  on  the  same  sheet  with  the  will,  nor  that  it  be  afSxed  to  it 
"  physically,  but  to  entitle  a  codicil  to  be  proved  and  so  take  effect 
as  a  part  of  the  will,  it  must  be  executed,  published,  and  attested 
with  the  same  formalities  as  the  will  itself. f  The  statute  declares 
that  the  term  "  will,"  as  used  in  the  statute,  includes  all  codicils  as 
weU  as  wills  (2  B.  S.  68,  §  Yl ;  3  B.  S.  5th  ed.  153).  Where,  on 
the  probate  of  a  will,  an  alleged  codicil  is  brought  in  by  parties 
who  are  interested,  but  who  were  not  cited,  the  proper  course  is 
to  direct  ihem  to  file  an  allegation  propounding  the  codicil  for 
proof,  as  a  part  of  the  pending  proceeding  {Carle  v.  Underhillj'S 
JSradf.  101 ;  and  see  Van  Wert  v.  Benedict,  1  Id.  114). 


*  By  adding  a  codicil,  after  the  Revised  Statutes,  the  testator  republishes  his. 
will,  and  subjects  its  construction,  and  the  validity  of  its  trusts  and  powers  to  those 
statutes  {Salmon  v.  Stuyvesant,  16  Wend.  821  ;  Root  v.  Stuyvesant,  18  Id.  257 ;  see 
Zanffdon  v.  Astor,  16  iV.  T.  9). 

f  If  a  paper  purporting  to  be  a  codicil  to  a  wUl  is  not  executed  with  the  form- 
alities required  by  law,  the  fact  that  the  same  has  been  presented  to  the  surrogate, 
with  the  will,  evidence  received  with  regard  to  it,  and  the  paper  recorded  by  tha 
surrogate  in  connection  with  the  will,  does  not  establish  it  as  a  codicil  (Burhant  v. 
Seawell,  43  Barb.  424). 
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Revocation  of  codicil.'] — A  codicil  may  be  revoked  to  the  same 
extent,  and  in  the  same  manner,  as  a  will.  But  the  destruction  or 
mutilation  of  the  will  is  not  necessarily  a  revocation  of  a  codicil,, 
if  the  latter  is  so  independent  of  and  unconnected  with  the  will 
that,  under  the  circumstances,  it  solely  expresses  the  testator's, 
testamentary  intentions  ( Wms.  on  Ex^rs,  126 ;  Exp.  Day,  1 
Bradf.  4Y6).  But  it  is  the  general  rule  that  a  codicil  is  prima/ 
facie  dependent  on  the  wiU,  and  that  the  destruction  of  the  will  is 
an  implied  revocation  of  the  codicil. 

Instruments  referred  to  in  will.'] — The  surrogate  can  only 
prove,  as  a  will  or  part  of  a  will,  such  instruments  as  have  been 
made  conformably  to  the  statute.  Instruments  incorporated  in  a 
will  constructively  by  reference  are  not  proved  or  recorded  with_ 
it.  .Whether  such  papers  have  existence  or  not,  or  whether  the 
reference  is  properly  nfade,  or  the  provisions  of  the  will  are  nuga- 
tory, has  no  effect  on  the  question  of  probate  {Hatter  of  Tonnele,. 
6  N.  Y.  Leg.  Obs.  254).  Keference  may,  however,  be  made  in  a. 
will  to  another  document  already  in  existence,  for  the  mere  pur- 
pose of  description,  but  there  can  be  no  vahd  disposition  except 
in  the  will ;  and  a  will  can  not  reserve  the  power  to  give  by  an 
instrument  not  executed  as  a  will  (Thompson  v.  Quimby,  2  Bradf. 
449).  But  a  provision  that  advancements  or  beneficial  provisions 
for  persons  and  purposes  provided  for  in  the  will,  "  if  charged  in 
my  books  of  account,  shall  be  deemed  so  much  on  account  of  the 
provision  in  my  vdll  or  codicils  in  favor  of  such  persons  or  pur- 
poses," is  valid ;  and  gifts  actually  made  in  the  testator's  lifetime,, 
and  so  charged,  are  to  be  deemed  advancements  [Langdon  v.  Astor,, 
16  W.  Y.  9).  Several  testamentary  instruments  executed  at  the 
same  time  will  be  taken  and  construed  together  as  one  instrument, 
{Howland  v.  Union  Theo.  Sem.  5  N.  Y.  193 ;  JSoven  v.  Hoven,,  & 
JSl.  Y.  Surr.  [1  Redf]  374). 
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ARTICLE  FIFTH. 

LOST   AND  DESTEOTED   WILLS. 

Jurisdiction  of  surrogate.'] — By  1  L.  18T0,  p.  828,  c.  359,  §  8, 
the  surrogate  of  the  comity  of  New  York,  whenever  any  will 
of  real  or  personal  estate  has  been  lost  or  destroyed  by  accident  or 
design,  may,  in  case  such  will  might  hare  been  proved  before  him,  if 
not  lost  or  destroyed,  take  proof  of  its  execution,  in  the  same  manner 
as  the  supreme  court  may  do.  The  eases  in  which  the  supreme 
court,  as  the  successor  of  the  late  court  of  chancery,  may  take  such 
proof,  are  defined  by  the  Eevised  Statutes  {ante,  p.  28).  The 
statute  gives  that  court  the  same  power  to  take  proof  of  the  execu- 
tion and  validity  of  any  will  of  real  or  personal  estate,  lost  oi:  de- 
stroyed by  accident  or  design,  and  to  establish  the  same,  as  it  has 
in  the  case  of  lost  deeds  (2  B.  8.  67,  §  63").* 

Sequisite  proof. 1 — ^But  to  entitle  a  will  to  be  proved  as  a  lost 
or  destroyed  will,  it  must  be  shown  to  have  been  in  existence  at 
the  time  of  the  d.eath  of  the  testator,  or  to  have  been  fraudulently 
destroyed  in  the  lifetime  of  the  testator ;  and  its  provisions  must 
also  be  clearly  and  distinctly  proved  by  at  least  two  credible  wit- 
nesses, a  correct  copy  or  draft  being  deemed  equivalent  to  one 
witness  (2  M.  S.  6T).  "Where  a  will  has  been  lost  or  destroyed, 
under  circumstances  showing  that  it  has  not  been  lost  or  destroyed 
with  the  knowledge  of  the  testator,  the  fact  of  its  legal  existence 
at  the  death  of  the  testator  may  be  proved  by  circumstantial  testi- 
mony (Schultz  V.  Suhultz,  35  N.  T.  653). 

Thus  where  it  was  proved  that  the  will,  at  the  time  of  its 
execution,  was  placed  by  the  testator  in  the  hands  of  another  per- 
son as  custodian,  who  testified  that  he  took  charge  of  it,  and 
locked  it  up  in  a  trunk,  and  supposed  it  was  there  at  the  time  of 
the  testator's  death,  but  upon  search  after  his  death  it  could  not  be 
found,  the  evidence  of  its  legal  existence,  at  the  time  of  the  testa- 
tor's death,  was  held  sufficient  under  the  statute  (75.)  If  the  will 
was  not,  in  fact,  in  existence  at  the  death  of  the  testator,  it  is  to 

*  This  power  chancery  had  before  the  Revised  Statutes  in  respect  to  wills  of  real 
estate  (Bowen  v.  Idley,  6  Paige,  46,  49). 
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be  inferred  under  sncli  circumstances  tliat  it  was  fraudulently  de- 
stroyed or  lost  during  his  lifetime,  and  in  that  case  as  well  it  was 
his  last  wiU  and  testament  {lb.)  But  a  lost  will  not  traced  out  of 
testator's  possession  is  presumed  to  have  been  revoked  by  him,  by 
destruction  {Idley  v.  Bowen,  11  Wend.  227,  affi'g  1  Edw.  148 ; 
Bulkley  v.  Redmond,  2  Bradf.  281 ;  Holland  v.  Ferris,  Id.  334 ; 
€larTc's  Estate,  1  T-ucTc.  445). 

Fraudulent  destruction^ — A  will  is  "fraudulently  destroyed" 
within  the  meaning  of  the  statute,  when  it  is  destroyed  by  the 
testator  himself,  in  consequence  of-  the  undue  influence  exercised 
over  him,  and  the  misrepresentations  made  to  him  by  a  person 
interested  to  have  the  will  destroyed.  It  is  not  necessary  that  the 
will  should  have  been  destroyed  by  some  one  else  than  the  testa- 
tor, or  that  the  means  by  which  the  testator  was  induced  to  destroy 
it  shoxdd  have  amounted  to  force  or  coercion  (  Voorhees  v.  Vbor'hees, 
39  iV^.  y.  463).  But  in  order  to  avoid  being  "  fraudulently  de- 
stroyed," it  is  not  necessary  that  it  should  be  destroyed  in  such  a 
manner  as  to  amount  to  a  valid  revocation  (Timon  v.  Glaffy,  45 
Barl.  438). 

Bequisites  of  execution.'] — The  fact  that  the  will  is  lost  or  has 
been  destroyed  does  not  affect  the  requisites  to  its  due  execution. 
These  requisites  must  be  proved  as  if  the  will  were  present.  It 
can  not  be  done,  it  is  true,  by  the  same  description  of  evidence,  in 
all  respects,  but  some  evidence  sufficient  to  show  a  compliance  with 
the  statute,  in  all  its  provisions,  must  be  given  {Or ant  v.  Grant,  1 
Sandf.  Ch.  235,  243 ;  YoorKees  v.  Yoorhees,  39  N.  Y.  463).  These 
facts  are  to  be  proved  in  the  usual  way,  as  other  facts  are  required 
to  be  proved,  to  make  them  evidence  in  a  court  of  justice.  While 
the' statute  prescribes  rules  to  be  observed  in  the  execution  and 
publication  of  wills,  which  it  does  not  prescribe  in  regard  to  the 
execution  and  delivery  of  other  written  instruments,  the  proof  of 
the  several  acts  so  prescribed  is  the  same  as  the  proof  required  to 
establish  any  other  fact.  The  law  lays  down  no  stubborn  inflexible 
rules  in  such  cases,  but  accepts  the  best  evidence  that  can  be  pro- 
cured, adapted  to  the  nature  of  human  affairs,  human jnfirmities, 
and  casualties,  which  tends  with  reasonable  certainty  to  establish 
the  fact  in  controversy.  The  proof  of  a  lost  or  destroyed  wiU  pro- 
ceeds upon  the  theory  that  it  is  not  in  existence  and  cannot  be  pro- 
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duced  before  the   surrogate ;   and  therefore  the  case  is  one  of 
secondary  evidence  exclusively  {Eoeritt  v.  Everitt,  41  Barb.  385).* 

The  probate.} — The  statute  further  in  effect  provides  that  upon 
probate  of  the  lost  or  destroyed  will,  letters  may  issue  as  in  other 
cases ;  and  that  pending  an  application  to  prove  such  a  will,  the 
court  may  restrain  executors  or  administrators  who  may  have  pre- 
viously obtained  letters  on  the  estate,  from  any  act  or  proceedings 
which  it  may  judge  would  be  injurious  to  the  legatees  or  devisees 
claiming  under  such  lost  or  destroyed  will  (2  JR.  S.  6Y,  §§  64*", 
65").  For  forms  of  petition  for  the  proof  of  a  lost  or  destroyed 
wiU,  and  a  decree  establishing  the  same,  see  Forms  Nos.  11  and  31 
respectively. 

ARTICLE   SIXTH. 

,  ■       NUNCUPATIVE   WILLS. 

Who  m.ay  mahe.] — In  the  early  history  of  wills,  before  the 
statute  of  frauds,  the  act  of  the  testator  in  disposing  of  his  prop- 
erty was  not  attested  by  any  writing,  but  his  will  was  declared  by 
him  verbally  in  the  presence  of  witnesses,  usually  when  he  was  in 
his  last  sickness.  But  for  the  statute  which  declares  the  mode  of 
executing  testamentary  dispositions  of  property,  it  is  not  essential 
that  a  will  should  be  in  writing.f  The  statute  of  this  state  restricts 
the  making  of  unwritten  or  nuncupative  wills  to  saUors  and  sol- 
diers while  in  actual  service  and  danger.  It  is  provided  by  statute 
that  no  nuncupative  or  unwritten  will,  bequeathing  personal 
estate,  shall  be  valid,  unless  made  by  a  soldier  while  in  actual  mili- 
tary service,  or  by  a  mariner  while  at  sea  (2  H.  S.  60,  §  22).  Be- 
sides the  restriction  thus  imposed  by  the  statute,  there  is  a  common 
law  restriction,  stiU  recognized,  that  the  will  must  be  made  when 
the  testator  is  in  extremis,  or  overtaken  by  sudden  and  violent 
sickness,  and  has  no  opportunity  to  make  a  written  will  {Prince  v. 
Hazleton,  20  Johns.  502) ;  though  it  is  not  necessary  that  it  should 

*  As  to  admissibility  of  declarations  made  by  the  testator,  see  Gh-ant  v.  Orant  (1 
Bandf.  Ch.  235,  243)  ;   Timon  v.  Olaffy  (45  Barb.  438). 

f  For  a  history  of  the  law  of  nuncupative  wills,  the  curious  reader  is  referred  to 
the  opinion  of  Chancellor  Kent,  in  Prince  v.  Hazleton  (20  Jolins.  502),  and  of  Surro- 
gate Bradford  in  Exp,  TJiompson  (4  Brad/.  164). 
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"be  made  in  the  last  sickness  {Exp.  Thompson,  4  Bradf.  154).  As 
to  wliat  is  actual  service  at  sea,  &c.,  within  the  meaning  of  the 
statute,  see  Exp.  Thompson  (4  Bradf.  154) ;  OwirCs  Estate  (1 
TuoTc.  44) ;  Hubhard  v.  Rvhlard  (8  N.  Y.  196). 

Mode  of  execution.^ — ^Nuncupative  wiUs  not  being  regulated 
hy  statute  as  to  their  mode  of  celebration  or  execution,  the  single 
question  for  the  judgment  of  the  court  is  vrhether  the  nuncupation 
was  made  by  a  person  entitled  to  that  privilege.  It  is  sufficient 
that  the  testator,  in  prospect  of  death,  states  what  disposition  he 
desires  to  make  of  his  property ;  and  it  is  enough  if  he  does  this 
in  answer  to  questions.  No  particular  form  of  language  is  neces- 
sary, nor  need  he  request  the  persons  present  to  be  witnesses  that 
it  is  his  will ;  nor  need  he  name  an  executor,  (Exp.  Thompson,  4 
Bradf.  154 ;  Hubbard  v.  Hubbard,  8  N.  T.  196).  A  letter  writ- 
ten by  a  soldier  in  actual  military  service,  in  anticipation  of  battle 
and  in  view  of  death  therein,  has  been  held  a  valid  nuncupative 
will,  although  the  testator  was  not  killed  till  several  months  there- 
after [Botsford  V.  Erake,  1  Abb.  Pr.  'N.  8.  112).  No  particular 
number  of  witnesses  of  the  nuncupation  is  required  to  entitle  such 
a  wiU  to  probate,  if  the  court  is  satisfied  with  the  proof  {Exp. 
Thompson,  4  Bradf.  154). 

Probate  of'\ — ^Precisely  the  same  proceedings,  by  petition  and 
citation,  are  to  be  adopted  to  prove  a  nuncupative  will  as  have 
been  detailed  in  regard  to  the  proof  of  a  duly  executed  written 
will.  The  petition,  however,  should  set  forth  the  fact  that  the 
decedent  was  either  a  soldier  or  sailor,  his  rank  or  capacity,  the 
extremity  of  his  iUnesp  at  the  time,  and  the  particular  words  or 
language  used  which  it  is  proposed  to  establish  as  a  will  (see  Form 
No.  10). 

ARTICLE  SEVENTH. 

DEOEEE  GEANTmO  OE  EEFUSING  PEOBATB. 

Surrogate's  decision.] — The  parties  for  and  against  the  probate 
having  introduced  their  proofs,  and  summed  up  the  case — ^the  pro- 
ponents being  entitled,  as  having  the  affirmative  of  the  issue,  to 
the  opening  and  closing, — the  admission  or  rejection  of  the  instru- 
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ment  propounded  then  awaits  the  decision  of  the  surrogate  upon- 
the  law  and  facts.  The  statute  provides  that  he  shall  enter  in  his 
miautes  the  decision  which  he  may  make  concerning  the  sufficiency 
of  the  proof  or  validity  of  any  will  which  may  be  offered  for  pro- 
hate  ;  and  that  ia  case  he  shall  decide  against  the  sufficiency  of  the 
proof  or  the  validity  of  any  such  wUl,  he  shall,  without  fee  or 
charge,  state  the  grounds  upon  which  the  decision  is  made,  if  re- 
quired by  either  party  (Z.  1837,  c.  460,  §  21).* 

Probate  of  pan-t  of  willl\ — ^Part  of  a  will  may  be  established 
and  part  refused  probate,  if  incapacity,  fraud,  or  imposition  be 
shown  at  the  time  of  the  execution  of  the  latter  part.  If  a  par- 
ticular clause  has  been  iiiserted  by  fraud  or  mistake,  without  the 
knowledge  of  the  testator,  probate  will  be  granted  with  the  reser- 
vation of  that  clause.  It  is  not  necessary  that  the  whole  wUl  must 
stand  or  faU  {Burger  v.  Hill,  1  Bradf.  360 ;  In  re  Welsh,  5  W.  7. 
[1  Redf]  238).  So  codicils,  which  are  as  much  parts  of  wiUs  as  if 
incorporated  therein,  and  draw  the  will  down  to  their  date,  as  if 
then  republished,  may  be  rejected,  leaving  the  wiU  to  stand. 

Conclusiveness  of  decree.]— A  wiU  may  be  proved,  at  one  and 
the  same  time,  both  as  a  will  of  real  and  of  personal  property.  The 
effect  of  the  probate  differs,  however,  as  to  each  class  of  property. 
As  to  the  real  estate,  the  probate  is  not  conclusive  either  as  to  the 
validity  or  due  execution  of  the  will.  These  questions  may  be 
litigated  whenever  rights  to  real  estate  claimed  under  the  will  are 
controverted.     But  in  respect  to  dispositions  of  personal  property 


*  The  purpose  of  this  provision  seems  to  be  the  same  as  that  contained  in  the 
Code  of  Civil  Procedure,  §  267,  requiring  that,  on  the  trial  of  a  question  of  fact  by 
the  court,  its  decision  shall  contain  a  statement  of  the  facts  found  and  the  conclusions 
of  law  separately — i.  e.,  to  enable  the  appellate  court  to  correct  an  erroneous  con- 
clusion of  law,  without  the  necessity  of  examining  and  passing  upon  all  the  facts ; 
and  therefore  the  ordinary  form  of  a  decision  by  a  single  judge,  on  »  trial  before 
him,  would  probably  furnish  a  convenient  precedent  for  the  minutes  of  the  surrogate. 
We  do  not  mean  to  be  understood  as  saying,  however,  that  such  a  course  of  procedure 
would  preclude  the  appellate  court  going  into  an  examination  of  the  facts.  It  is  at 
present  the  general  rule  for  the  supreme  court  as  well  as  the  court  of  appeals,  in  all 
cases  of  appeals  from  surroga.tes'  decrees,  to  examine  the  whole  case,  as  well  upon  the 
facts  as  upon  the  law,  so  far  as  questions  are  presented  by  the  appeal  (Bchencky.  Dart, 
22  N.  Y.  420 ;  CaujoUe  v.  Ferric,  23  Id.  90 ;  Robinson  v.  Raynor,  28  Id.  494 ;  HmoUaiS, 
V.  Taylor,  hS  Id.  627). 
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contained  in  the  will  the  rule  is  different  [Matter  of  Kelkim,  50' 
If.  Y.  298).  The  statute  provides  that  the  probate  of  any  will  of 
personal  property,  taken  by  a  surrogate  having,  jurisdiction,  shall 
be  conclusive  evidence  of  its  validity,  until  reversed  on  appeal  or 
revoked  by  the  surrogate,  or  the  will  is  declared  void  by  a  com- 
petent tribunal  (2  E.  S.  61,  §  29  ;  Zli.S.  6th  ed.  142).*  This 
provision  is  not  modified  by  L.  1837,  c.  460,  §  18,  which  makes 
the  provision  of  the  Revised  Statutes  relating  to  reading  in  evi- 
dence wills  of  real  property  (2  H.  8.  58,  §  15)  applicable  to 
wills  of  personal  property  ( Vanderpool  v.  Van  YalJcenburgh,  6 
-ZV^.  Y.  190).  To  entitle  a  surrogate's  decree  to  be  considered 
conclusive  of  the  validity  of  the  will,  it  must  appear  that 
surrogate  had  jurisdiction.  The  decree  (except  that  of  the  surro- 
gate of  New  York  county)  may  be  attacked  in  all  courts,  either 
directly  or  collaterally,  as  being  void  for  want  of  jurisdiction  over 
the  siibject-matter  (see  L.  1870,  c.  359).  If  the  court  has  jurisdic- 
tion of  the  subject-matter,  consent  will  confer  jurisdiction  of  the 
person.  If  the  court  possesses  jurisdiction  over  the  subject-matter 
and  has  acquired  jurisdiction  over  the  person,  irregularities  in  the 
proceedings  will  not  divest  the  surrogate  of  jurisdiction.  It  is  un 
necessary  to  pursue  this  subject  further  in  this  place,  as  we  have- 
already  discussed  the  questions  involved  in  a  preceding  chapter 
(see  ante,  pp.  13-16).  It  should  be  remarked  here,  however,  that 
an  action  based  upon  a  sui-rogate's  decree  should  be  brought  with- 
in six  years,  the  surrogate's  court  not  being  a  court  of  record  {Paff 
V.  Kinney,  1  Bradf.  1). .  It  would,  doubtless,  be  held  otherwise  as 
to  a  decree  of  the  surrogate  of  the  county  of  New  York,  since  the 
passage  of  the  act  declaring  the  surrogate's  court  of  that  county  a 
court  of  record  (see  Form  No.  30). 

M&uoking  decree.] — Of  course,  the  probate  of  a  will  is  not  con- 
clusive of  its  validity  in  a  proceeding  instituted  for  the  purpose  of 
revoking  or  modifying  the  probate  {Campbell  v.  Logan,  2  Bradf. 
90 ;  Kerr  v.  Kerr,  41  N.  Y.  272).     The  surrogate,  as  we  have  seen 

*  In  addition  to  the  cases  previously  cited  {ante,  pp.  13-16),  the  following  may 
be  consulted:  fiejerv. -Biirg'erCSb^m.  1);  MorrellY.  Dickey(lJohns.  CA.153);  Pritch- 
ardr.  Hides  (I  Paige,  210);  OoltonY.  Boss  {2  Paige,  396) ;  MuirY.  Trmtees  of  the  Leake 
and  Watts  Orphan  House  (3  Barh.  Oh.  ill) ;  Van  Rensselaer  v.  Morris  (1  Paige,  13) ; 
Bogardus  v.  Clark  (4  Paige,  623,  affirming  s,  o.  1  Edw.  266). 
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{ante,  p.  24),  may  open  a  decree  which  he  had  no  power  to 
make  ( Vreedenhurgh  t.  Calf,  9  Paige,  128),  or  which  was  entered 
by  default,  in  consequence  of  a  mistake  or  accident  depriving  the 
applicant  of  a  hearing  {Pew  v.  Hastings,  1  Barb.  Gh.  452 ;  Ha/r- 
rison  v.  McMahon,  1  Bradf.  283) ;  and  he  may  correct  mistakes, 
the  result  of  oversight  or  accident  {Sipperly  v.  Baueus,  24  iV.  Y. 
46).  The  power  thus  to  open  a  decree  founded  in  misapprehension 
or  mistake,  and  rehear  the  matter  upon  the  merits,  is  incident  to 
the  statutory  power  to  take  proofs,  and  hear  and  determine  the 
contention  {Dohhe  v.  McClaran,  41  Barb.  491),  and  is  essential  to 
the  administration  of  justice.  But  this  incidental  authority  is  to 
be  carefully  distinguished  from  a  general  power  to  grant  new 
trials.  And  where  all  the  parties  in  interest  are  represented  at  the 
hearing,  and  the  court  has  given  its  final  sentence  or  decree,  it  has 
not  the  general  power  of  opening  and  rehearing  it  again,  merely 
because  it  may  have  erred  either  as  to  the  law  or  the  facts  (see 
Brich's  Estate,  15  Abb.  Pr.  12). 
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Will  and  proofs  to  be  recorded.'] — Each  surrogate  is  required 
to  record  in  his  books  aU  wiUs  proved  before  him,  with  all  things 
concerning  the  same  (2  P.  S.  80,  §  58).  The  records  of  such  wiUs, 
and  transcripts  thereof  duly  certified,  under  his  seal  of  oiEce,  by 
the  surrogate  having  the  custody  of  such  records,  are — so  far  as 
respects  the  personal  estate — receivable  in  evidence  in  the  same 
manner  as  if  the  originals  were  produced  and  proved  {Tb.) 

The  Kevised  Statutes  also  provide  particularly  that  "  if  it  shall 
appear  upon  the  proof  taken,  that  such  will  was  duly  executed ; 
that  the  testator,  at  the  time  of  executing  the  same,  was  in  all  re- 
spects competent  to  devise  real  estate,  and  not  under  restraint,  the 
said  wiU  and  the  proofs  and  examinations  so  taken,  shall  be  recorded 
in  a  book  to  be  provided  by  the  surrogate,  and  the  record  thereof 
shall  be  signed  and  certified  by  him "  (2  P.  S.  58,  §  14).  This 
section  was  originally  applicable  only  to  wills  of  real  property ;  but 
by  Z.  1837,  c.  460,  §  18,  was  made,  applicable  to  wills  of  personalty 
also  (see  Form  No.  32). 
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Certificate  to  he  indorsed-l — ^With  the  exception  of  wills  of  real 
estate,  proved  without  the  production  of  any  subscribing  witness, 
which  is  hereafter  explained,  it  is  required  that  every  will  proved, 
whether  it  relate  to  real  or  personal  estate  or  both,  "  shall  have  a 
certificate  of  such  proof  indorsed  thereon,,  signed  by  the  surrogate 
and  attested  by  his  seal  of  office,  and  may  be  read  in  evidence  with- 
out further  proof  thereof.  The  record  of  such  will,  made  as  afore- 
said, and  the  exemplification  of  such  record,  by  the  surrogate  in 
whose  custody  the  same  may  be,  shall  be  received  in  evidence,  and 
shall  be  as  effectual  in  all  cases  as  the  original  will  would  be,  if  pro- 
duced and  proved,  and  may,  in  like  manner,  be  repelled  by  con- 
trary proof"  (2  B.  S.  58,  §  15,  as  extended  by  L.  1837,  c.  460, 
§  18).*  In  order  that  the  record  of  a  wiU  admitted  to  probate  and 
the  exemplification  of  the  will  by  the  surrogate  may  be  received  as 
evidence,  jfec,  it  is  necessary  that  the  record  of  the  will  should  be 
accompanied  by  the  proofs  and  examinations  taken  before  the  sur- 
rogate, although  such  proofs  and  examinations  are  not  thereby 
made  evidence  in  the  cause  in  which  the  will  is  offered  {Nichols  v. 
Romavne,  3  Abb.  Pr.  122).  Where  all  the  subscribing  witnesses 
to  a  will  of  real  estate  are  dead,  insane,  or  non-residents,  and  proof 
of  the  handwriting  of  the  testator  and  the  subscribing  witnesses  is 
taken  under  2  R.  8.  69,  §  16  (see  <jmte,  p.  9T),  the  proofs  and  ex- 
aminations so  taken  must  be  signed,  certified  and  recorded  by  the 
surrogate,  as  provided  by  the  statute,  and  the  will  must  be  deposited 
with  him  (2  B.  S.  59,  §  17).  In  such  case  "  the  record  of  the 
proofs  and  the  examinations  taken  pursuant  to  the  statute,  and  the 
exemplifications  of  such  record,  by  the  surrogate  in  whose  custody 
it  may  be,  shall  be  received  as  evidence  upon  any  trial  or  contro- 
versy concerning  the  same  will,  after  it  shall  have  been  proved  in 
such  trial  or  controversy,  that  the  lands  in  question  therein  have 
been  uninterruptedly  held  under  such  will  for  the  space  of  twenty 
years  before  the  commencement  of  the  suit  in  which  such  trial  or 
controversy  shall  be  had,  and  shall  be  of  the  same  force  and  effect 
as  if  taken  in  open  court,  upon  such  trial  or  in  such  controversy  "  (2 
R.  S.  59,  §  18).  Where  a  will  duly  executed  according  to  the  laws 
of  this  state  is  proved  by  non-resident  witnesses,  by  a  commission 

*  To  very  similar  effect,  as  to  wills  of  personalty,  is  the  general  provision  of  2 
H.  S.  80,  §  ss! 
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issued  from  the  supreme  court,  or  where  a  duly  exemplified  or  au- 
thenticated copy  is  so  proved  when  the  original  is  in  possession  of 
a  foreign  court  or  tribunal,  whence  it  can  not  be  obtained,  the  court 
must  transmit  their  decree  to  be  recorded  in  the  office  of  the  surro- 
gate having  jurisdiction,  with  directions  to  such  surrogate  to  issue 
letters  testamentary  or  of  administration  with  the  will  annexed 
thereon,  in  the  same  manner  as  upon  wills  duly  proved  before  him 
(2  H.  S.  6T,  §  Qld).  So,  also,  where  a  will  of  personal  estate  duly 
executed  by  a  non-resident,  according  to  the  laws  of  the  state  or 
country  in  which  the  same  was  made,  has  been  proved  under  a 
commission  issued  by  the  supreme  court,  it  may  be  transmitted  to 
the  surrogate  having  jurisdiction,  and  with  the  same  effect  (2  H.  S. 
67,  §  68a).  When  any  will  is  recorded  as  a  will  of  real  estate,  it  is 
not  necessary  to  record  the  same  as  a  will  of  personal  estate  (Z. 
1837,  c.  460,  §  19).  Eut  where  a  will  has  once  been  proved  as  a 
wiU  of  personal  property,  it  may,  on  the  discovery  of  realty,  be 
proved  as  a  will  of  real  estate,  and  in  that  case  it  must  be  recorded 
anew  by  the  surrogate  (Smith's  Estate,  1  Tuclc.  108). 

Preservation  of  testimony.] — The  testimony  taken  in  relation 
to  the  proof  of  any  written  or  unwritten  will  must  be  reduced  to 
writing,  and  be  entered  by  the  surrogate  in  a  proper  book  to  be 
provided,  and  preserved  as  a  part  of  the  books  of  his  office ;  and 
where  such  testimony  is  taken  by  any  county  judge  or  district  at- 
torney, it  must  be  filed  with  the  county,  clerk  (2  E.  S.  80,  §  57).* 

Becording  wills  of  real  estate.} — Where  the  will  relates  to  per- 
sonal property  only,  it  can  be  recorded  in  the  surrogate's  office  only ; 
but  if  it  relate  to  real  estate,  it  may  also  be  recorded  in  the  office 
of  the  county  clerk  or  of  the  register  of  deeds.  The  statute  pro- 
vides that  where  any  will  of  real  estate  has  been  proved  in  the  su- 
preme court,  or  any  court  of  chancery,  or  before  the  surrogate  of 
any  county  in  this  state,  such  will,  with  the  certificate  of  proof  an- 
nexed thereto  or  indorsed  thereon,  may  be  recorded  in  the  office  of 
any  C9unty  clerk  in  this  state,  in  the  same  manner  as  a  conveyance 
of  land.  And  any  exemplification  of  the  records  of  any  such  will, 
from  the  office  of  the  clerk  of  the  supreme  court,  register,  assistant 
register,  or  clerk  in  chancery,  or  surrogate,  where  the  same  may  be 

*  As  to  the  stenographic  notes  of  the  proceedings,  see  2  Z.  1871,  p.  1983,  c.  874. 
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recorded,  or  from  any  office  where  it  is  by  law  allowed  to  be  re- 
corded, may  in  like  manner  be  recorded  in  the  clerk's  office  of  any 
county  (Z.  1846,  c.  182,  §  1,  as  am'd  by  L.  1869,  c.  748,  §  1). 
The  record  of  any  such  will,  or  an  exemplification  made  as  therein 
provided,  is  receivable  in  evidence  in  the  same  manner  as  the  orig- 
inal will  would  be  if  produced  and  proved,  and  may  in  Hke  manner 
be  repelled  by  contrary  proof  (/5.)  On  recording  such  will  or  ex- 
emplification, the  clerk  must  index  the  same  in  the  indices-  of  deeds, 
in  the  same  manner  that  deeds  are  indexed  (Z.  1846,  c.  182,  §  3) ; 
and  he  is  allowed  to  receive  the  same  fees  for  recording  them  {^Td. 
§  4) ;  and  by  Z.  1851,  c.  277,  §  1,  the  provisions  of  the  act  are  made 
applicable  to  the  register  of  the  city  and  county  of  New  York. 

Recording  foreign  wills.] — Where  the  will  of  a  person  residing 
out  of  this  state  and  within  any  other  state  or  territory  of  the 
United  States,  devises  land  in  this  state,  and  such  will  has  been 
finally  admitted  to  probate  in  such  other  state  or  territory,  and 
filed  or  recorded  in  the  office  or  court  where  admitted,  an  exempli- 
fied copy  of  such  will  or  of  such  record,  and  of  the  proofs,  may 
be  recorded  in  the  office  of  the  surrogate  of  any  county  where  the 
land  lies  (Z.  1864,  c.  311,  §  1,  as  amended  by  Z.  1872,  c.  680,  §  1). 
An  exemplified  copy  of  the  record,  in  cases  where  the  original  can 
not  be  produced,  is  presumptive  evidence  of  the  will  and  the  due 
execution  thereof,  in  all  actions  or  proceedings  relating  to  the  lands 
devised  by  the  will  {lb.) 

Wills  proved  before  the  statute.] — The  exemphfication  of  the 
records  of  wills  proved  before  the  Revised  Statutes  took  effect, 
may  also  in  some  cases  be  received  in  evidence  with  the  same  effect 
as  if  the  original  will  were  produced  and  proved.* 

*  Wills  proved  in  the  former  court  of  probate,  and  there  recorded  before  Jan.  1, 
]  785,  may  be  proved  by  an  exemplification  of  the  record,  certified  under  the  seal  of 
the  officer  having  custody  of  the  record,  provided  that  it  has  been  made  to  appear 
that  diligent  and  fruitless  search  has  been  made  for  the  original  ■will  (2  R.  S.  59, 
g  20).  By  a  subsequent  act,  it  was  provided  that  in  the  case  of  a  will  proved  before 
any  surrogate  in  this  state  ief ore  January  1st,  1820,  such  an  exemplification  so  certified 
might  "  be  received  in  evidence  with  the  like  effect  as  if  the  original  will  had  been 
produced"  (i.  1850,  o.  94,  §  1).  This  act  was  passed  March  25, 1850,  and  took  effect 
April  14,  1850.  On  April  9,  1852,  it  was  amended  by  substituting  1830  for  1820  (X. 
1852,  c.  172,  p.  236),  and  the  amending  act  took  effect  immediately. 

The  object  of  these  statutes  was  to  make  the  exemplification  in  such  cases  super- 
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sede  the  necessity  of  proying  anew  the  execution  of  the  will  on  producing  the  ex- 
emplification {Achley  v.  Dygert,  33  Barh.  176). 

In  1867  a  new  act  was  passed  identical  with  the  amended  act,  except  that  it  con- 
tained at  the  end  the  words  "  and  proved,"  and  making  the  exemplification  evidence 
with  "like  effect  as  if  the  original  will  had  been  produced  and  proved."  Tfhis 
re-enactment  only  expressed  what  was  before  implied. 

In  1861,  by  an  act  which  took  effect  February  13,  the  act  of  1857  was  amended 
so  as  to  make  it  applicable  also  to  wills  proved  "  before  the  surrogate  or  judge  of 
probate  of  any  county  within  an  j  other  state  within  the  United  States,"  before  the 
same  date  (X.  1861,  c.  12,  §  1. 

In  order  to  render  the  exemplification  of  the  record  of  a  will  evidence  under 
these  acts,  it  must  contain  the  proofs  taken  before  the  surrogate.  A  mere  exempli- 
fication of  the  will,  recorded  as  having  been  proved,  is  insufficient  {JW  v.  Croclc- 
ford,  24  N.  T.  128  ;  Morris  v.  Keyes,  1  HiU,  540).  In  1871  a  new  act  WM  passed, 
which  has  the  effect  of  dispensing  with  the  production  of  the  proofs,  where  the 
record  is  that  of  a  surrogate  of  this  state.  The  act  is  as  follows :  "  An  exemplified 
copy  of  the  last  will  and  testament  of  any  deceased  person,  which  shall  have  been 
admitted  to  probate  and  recorded  in  the  office  of  the  surrogate  of  any  county  in  this 
state,  before  the  first  day  of  January,  in  the  year  one  thousand  eight  hundred  and 
thirty,  shall  be  admitted  in  evidence,  in  any  of  the  courts  of  this  state,  without  the 
proofs  and  examinations  taken  on  the  probate  thereof,  and  whether  such  proofs  and 
examinations  shall  have  been  recorded  or  not,  with  like  effect  as  if  the  original  of 
such  will  had  been  produced  and  proven  in  such  court.  And  the  recording  of  such 
will  shall  be  deemed  evidence  that  the  same  was  duly  admitted  to  probate  "  (L.  1871, 
«.  361,  §  1). 
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As  has  been  already  explained,  the  probate  of  a  will  was  orig- 
inally regarded  as  simply  authenticatiag  the  instrument,  like  the 
proof  or  acknowledgement  of  a  deed.  The  Eevised  Statutes, 
which  left  this  stiU  the  rule  as  to  wills  of  real  property,  made  the 
probate  of  wiUs  of  personal  property  a  conclusive  adjudication  (2 
H.  S.  61,  §  29 ;  and  see  ante,  p.  118) ;  and  in  consequence  of  this 
change  the  legislature  also  adopted  a  provision  whereby  it  is  de- 
clared that  "  notwithstanding  a  wiU  of  personal  property  may  have 
been  admitted  to  probate,  any  of  the  next  of  kin  to  the  testator, 
may,  at  any  time  within  one  year  after  such  probate,  contest  the 
same,  or  the  validity  of  such  will,"  in  the  manner  provided  in  the 
statute  (2  S.  8.  61,  §  30).  This  remedy,  it  will  be  seen,  is  in  addition 
to  the  remedy  by  appeal  to  review  the  decree  admitting  the  wUl  to 
probate.  These  provisions  are  an  important  safeguard  against  im- 
position or  mistake,  and  afford  the  next  of  kin  a  whole  year  after 
the  probate  to  investigate  the  circumstances  attending  the  execu- 
tion of  the  will  {Matter  of  Eellum,  50  JSf.  T.  298).  And  it  will 
be  observed  that  the  benefit  of  the  statute  is  extended  to  all  the 
next  of  kiu,  whether  they  had  been  regularly  cited  on  the  original 
probate  or  not  {Collier  v.  Idley,  1  Bradf.  94).  Where  a  will 
relates  to  both  real  and  personal  property,  the  probate  may  be 
revoked  in  respect  of  the  personal  property  without  impairing  the 
record  of  the  will  as  a  will  of  real  estate  {Matter  of  Kellum,  50 
iT.  Y.  298). 

Proceedings  to  revoke.] — For  the  purpose  of  revoking  the  pro- 
bate, the  relative  contesting  the  same  must  file  in  the  office  of  the 
the  surrogate  by  whom  the  wiU  was  proved,  "  his  allegations  in 
writing,  against  the  validity  of  such  will,  or  against  the  com- 
petency of  the  proof  thereof"  (2  li.  S.  61,  §  31.  See  Form  No. 
33).  As  has  already  been  shown  {ante,  p.  24),  the  surrogate  has 
power  in  certaiu  cases  of  mistake,  &c.,  to  open  a  decree  of  probate 
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made  by  him.  But  it  has  "been  held  that  he  should  refuse  to  exer- 
cise that  power  on  the  application  of  one  who,  without  good 
excuse,  neglected  to  oppose  the  probate,  and  who  still  has  time  to 
3)roceed  by  filing  allegations  under  this  provision  of  the  statute 
{Fay's  Estate,  1  Tuck.  405). 

Citation  to  show  cause.] — The  statute  requires  the.  surrogate, 
upon  the  filing  of  allegations,  to  issue  a  citation  to  show  cause  why 
the  probate  of  the  will  should  not  be  revoked  (2  H.  S.  62,  §  32). 
The  citation  must  be  directed  to  the  executors  who  have  under- 
taken the  execution  of  the  will,  or  to  the  administrators  with  the 
will  annexed,  and  to  aU  the  legatees  named  in  the  wiU  who  reside 
in  this  state,  or  to  their  guardians,  if  any  of  them  be  miuors,  or  to 
their  personal  representatives,  if  any  of  them  are  dead  {Ih.)  No- 
tice to  devisees  is,  however,  unnecessaryj  since  its  revocation  as  a 
wiU  of  personal  property  does  not  impair  the  validity  of  the  pro- 
bate as  a  will  of  real  estate  {Matter  of  Kellum,  50  M.  T.  298, 
rev'g  6  Zans.  1).  The  citation  must  require  the  persons  to  whom 
it  is  directed  to  appear  before  the  surrogate  at  his  office,  and  show 
cause,  on  some  day  therein  specified,  which  must  be  not  less  than 
thirty  nor  more  than  sixty  days  from  the  date  of  the  citation  {lb.) 

Service  of  citation.] — Personal  service  of  the  citation  must  be 
made  on  every  person  named  therein  at  least  fourteen  days  before 
the  time  appointed  for  showiag  cause  (2  R.  S.  62,  §  34).  In  case 
it  should  be  found  impossible  to  make  due  service  on  all  the  per- 
sons named  before  the  day  appointed,  the  surrogate,  under  his  gen- 
eral power  to  adjourn  proceedings  pending  before  him  (Z.  1837,  c. 
400,  ■§  61 ;  and  see  ante,  p.  16)  could  undoubtedly  order  an  adjourn- 
ment for  that  purpose.  Until  "  due  proof  "  is  made  of  the  service 
of  the  citation,  he  can  not  proceed  to  hear  the  proofs  of  the  parties 
(2  li.  S'.  62,  §  34).  If  any.  legatees  named  in  the  will  are  minors, 
and  have  no  guardians,  he  must  appoint  guardians  to  take  care  of 
their  interest  in  the  controversy  (2  B.  S.  62,  §  34). 

Powers  of  executors  suspended.] — After  the  service  of  the  cita- 
tion, the  executor  or  administrator  must  suspend  all  proceedings  in 
relation  to  the  estate,  except  the  collection  and  recovery  of  moneys 
and  the  payment  of  debts,  until  a  decision  is  had  on  the  allegations 
(2  i?.  S.  62,  §  33). 
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Proceedings  on  return  of  citation.] — In  this  proceeding,  the 
probate  of  the  will  already  made  is  regarded  as  a  mere  nullity,  and 
not  even  prima  facie  evidence  of  its  due  execution.  The  burden 
of  proof  is  on  the  proponents  of  the  will,  in  the  same  manner  as  it 
was  on  the  former  application,  and  they  must  prove  the  will  de  novo 
in  thb  same  way  {Collier  v.  Idley,  1  Bradf.  94).  The  evidence  to 
sustain  the  probate  must  be  taken  anew.  The  depositions  which 
were  taken  on  the  original  probate  can  not  be  given  in  evidence,  ex- 
cept those  of  witnesses  who  may  be  dead,  insane,  or  out  of  the 
state,  which  are  expressly  allowed  by  2  B.  S.  62,  §  36  (see  Collier 
^.  Idley,  1  Bradf  94). 

Decree  upon  hearing.] — If,  upon  hearing  the  proofs,  the  surro- 
gate finds  them  to  be  sufficient,  and  the  will  valid,  he  confirms  the 
probate ;  or,  if  otherwise,  annuls  and  revokes  it  (2  B.  S.  62,  §  35) ; 
and  upon  revoking  the  probate,  he  is  required  to  enter  such  revoca- 
tion in  his  records  and  attest  the  same  {/d.  §  37 ;  see  Forms  I^os. 
.35,36). 

Notice  of  revocation.] — The  surrogate  is  also  required  to  cause 
notice  of  the  revocation  to  be  immediately  served  on  the  executors 
named  in  the  will,  or  upon  the  administrators  with  the  will  annexed, 
and  to  be  published  for  three  weeks  in  a  newspaper  printed  in  his 
county,  if  there  be  one,  the  expense  of  such  publication  to  be  taxed 
as  a  part  of  the  costs  of  the  proceedings  (2  B.  S.  62,  §  37). 

Cessation  of  executor's  powers.] — Upon  such  notice  being 
served  upon  the  executor  or  administrator,  his  powers  and  authority 
cease,  and  he  must  account  to  the  representatives  of  the  deceased 
person,  whose  alleged  will  was  contested,  for  all  moneys  and  effects 
received ;  but  he  is  not  liable  for  any  act  done  in  good  faith  previous 
to  the  service  of  the  citation,  nor  for  any  act  so  done  in  the  collec- 
tion of  moneys  or  the  payment  of  debts,  after  the  service  of  the 
citation,  and  previous  to  the  service  of  the  notice  of  revocation  (2 
B.  S.  62,  §  38). 
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Although,  in  general,  the  surrogate  lias  not  jurisdiction  to  pass 
upon  questions  of  construction  and  interpretation  of  wills,  espe- 
cially in  proceedings  for  probate,*  eases  will  frequently  arise  where 
it  becomes  necessary  for  the  surrogate,  in  determining  what  is  the 
will  of  the  decedent,  to  inquire  into  the  intention  of  the  testator 
and  the  meaning  of  the  language  employed  by  him  to  express  such 
intention. 

It  may  be  useful,  therefore,  to  state  in  this  place,  in  the  briefest 
manner,  the  general  principles  which  govern  courts  in  interpreting 
wills.  It  is  obviously  impossible  within  the  space  at  command,  to 
give  any  of  the  numerous  illustrations  of  these  principles  which 
may  be  found  in  the  reports. 

Intention  to  he  carried  out.'] — The  law  does  not  require  in  a 
will,  as  in  a  deed,  technical  language  to  give  effect  to  the  intention 
of  the  parties,  but  leaves  to  every  one  the  power  to  make  his  own 
win  in  his  own  way  and  in  his  own  language.  A  testator  is  not 
supposed  to  be  able  to  express  his  testamentary  intention  in  legal 
form  and  language,  and  therefore  a  more  liberal  construction  is 
permitted  in  the  case  of  wiUs  than  of  deeds.  Courts  strive,  there- 
fore, to  discover  and  give  effect  to  the  intention  of  the  testator, 
when  it  is  a  legal  intention.  An  intention  to  dispose  of  property 
in  an  illegal  manner,  or  for  an  illegal  object,  or  to  a  person  legally 
incapable  of  taking,  the  law  will  frustrate.  And  so  a  testator  will 
not  be  permitted  to  override  public  policy  or  settled  rules  of  law 
by  any  testamentary  act  or  declaration  of  intention.     Where  the 

*  The  surrogate's  court  of  New  York  county,  however,  has  jurisdiction,  under  a 
special  statute  (i.  ISW,  c.  359,  §  11),  to  the  same  extent  as  the  supreme  court,  to 
pass  upon  and  determine  the  true  construction,  validity  and  legal  effect  of  the  pro- 
visions of  a  win,  in  proceedings  for  the  proof  thereof.  He  is  required  to  enter  in  his 
minutes  any  decision  he  may  make  in  relation  thereto,  and  any  of  the  heirs  or  next 
of  kin  of  the  deceased,  or  any  legatee  or  devisee  may  appeal  therefrom  in  the  same 
manner  as  from  an  ordinary  decree  admitting  or  refusing  probate. 
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intention  can  not  have  effect  to  its  full  extent,  it  must  have  effect 
as  far  as  possible  {Kane  v.  Oott,  24  Wend.  641 ;  Oxley  v.  Lane,  35 
N,  Y.  340  ;  8a/oage  v.  Burnham,  17  Id.  577 ;  Brown  t.  Lyon,  6 
Id.  420 ;  see  Chnjstie  v.  Phyfe,  19  Id.  348). 

Means  of  collecting  intention.^ — The  court  is  bound  to  find  out 
the  intention  of  the  testator,  if  it  be  possible  so  to  do,  however  in- 
artificially  the  will  may  be  expressed  (see  1  H.  8.  748,  §  2).  But 
this  iutention  must  be  discovered  from  the  words  of  the  will  itself, 
and  not  from  extrinsic  circumstances  ;  and  the  court  must  proceed 
upon  known  principles  and  established  rules,  not  on  loose  con- 
jectural interpretations,  or  by  considering  what  a  man  may  be 
imagined  to  do  in  the  testator's  circumstances.  If  the  words  of  a 
will  fail  to  disclose  an  intention,  collateral  or  extrinsic  evidence  is 
admissible  to  discover  it ;  and  an  intention  being  once  discovered, 
extrinsic  evidence  is  admissible  to  explain  it  (Ram  07i  Wills,  32). 
In  other  words,  the  question  in  expounding  a  will  is  not,  what  the 
testator  meant,  as  distinguished  from  what  his  words  express, 
but  simply — what  is  the  meaning  of  his  words  ?  The  intention  of 
the  testator  is,  therefore,  to  be  collected  from  the  words  of  the  wOl, 
free  of  conjecture,  under  the  guidance  of  precedents  and  rules  of 
law  (see  Myers  v.  Eddy,  47  Barh.  263 ;  Terpening  v.  Skinner,  30 
Id.  373). 

Sense  of  words  used.^-. — The  law  does  not  require  technical 
words  or  forms  of  conveyance  in  a  will.  Any  words  wUl  effect  a 
legal  intention.  Nevertheless,  if  technical  words  are  used  in  a  wiU, 
they  are  to  be  taken  in  their  technical  sense  {Moore  v.  Lyons,  25 

Wend.  119  ;  Campbell  v.  jRawdon,  18  iV.  Y.  417 ;  Brown  v.  Lyon,  6 
Id.  419  ;  Jackson  v.  Luquere,  5  Cow.  228),  unless  the  context  clearly 
indicates  a  contrary  intention  {Corrigan  v.  Kiernan,  1  Bradf.  208  ; 
Sherwood  v.  Sherwood,  3  Id.  230 ;  Be  Kay  v.  Irving,  5  Den.  646 ; 
Parks  V.  Parks,  9  Paige,  107).  It  is  a  general  rule  also  that  words 
in  a  will  are  to  be  taken  in  their  ordinary  and  grammatical  sense, 
unless  some  other  sense  can  be  ascertained  as  intended  by  the  tes- 
tator {Hone  V.  Yan  Schaick,  3  iV.  Y.  538 ;  Cromer  v.  Pinckney, 
3  Ba/rh.  Ch.  466  ;  Be  NoUebeok  v.  Astor,  13  N.  Y.  98,  affi'g  16 
Barh.  412  ;  Bradhurst  v.  Bradhurd,  1  Paige,  331 ;  Covenhoven 
V.  Shuler,  2  Id.  122 ;   Rathhone  v.  Dyckman,  3  Id.  9  ;    Crosby  v. 

Wendell,  6  Id.  548).  And  in  every  case,  the  testator's  words 
9 
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should  be  interpreted  so  as  to  give  them  some  eflEect  rather  than 
to  render  them  inoperative  {Dv,  Bois  v.  Ray,  35  N.  Y.  162,  revers- 
ing 7  5osio.  244 ;  Grifenv.  Ford,  1  Bosw.  12Z,  1¥) ;  Masori  y. 
Jones,  2  Barb.  229 ;  Butler  v.  Butler,  3  Barl.  Ch.  304 ;  Pond 
V.  Bergh,  10  Paige,  140  ;  Post  v.  Hover,  23  JST.  Y.  693 ;  Bates  v. 
Hillman,  43  J^arh.  645).  So  too  all  parts  of  a  will  are  to  be  con- 
strued in  relation  to  each  other  {Arcularius- v.  Geisenhainer,  S 
Brad/.  64 ;  25  Barb.  403 ;  Egerton  v.  Conklin,  25  Wend.  224 ;  Cwen- 
hoven  v.  Shuler,  2  Paige,  122),  so  that  they  may  form,  if  possible, 
one  consistent  whole.  Where,  however,  several  parts  are  absolutely 
irreconcilable,  the  latter  part  must  prevail  {Carter  v.  Hunt,  40  Barb. 
391 ;  Sweet  v.  Chase,  2  N'.  Y.  79 ;  Trustees  of  Theo.  Sem.  v.  Kel- 
logg, 16  iT.  F:  88 ;  iVoTTis  V.  Beyea,  13  M  273 ;  Camj>bell  v. 
Pawdon,  18  /d  414 ;  compare  Lovett  v.  Kvngsland,  35  /rf.  617, 
affi'g  44  ^az-J.  560 ;  Everitt  v.  ^m«,  29  ii^.  Y.  39,  rev'g  29 
jB«?"J.  112).  But  the  rule  is  inflexible  that  guesses  at  the  testator's 
intention  will  not  be  indulged  in.  The  court  will  not  make  a  wiU 
for  the  testator  by  inference  or  argument  from  other  parts  of  the 
will,  or  other  instnmients,  any  more  than  from  facts  and  circum- 
stances outside  the  wiU.  To  effect  a  clear  and  distinct  devise  or 
bequest  requires  that  equally  clear  and  distinct  words  should  be 
used  by  the  testator.  It  can  not  be  effected  by  any  reasons  assigned 
by  him  therefor.* 

Meaning  of  particular  words.] — The  tenn  "  heirs,"  or  other 
words  of  inheritance,  are  not  requisite  to  devise  a  fee,  and  a  devise 
of  real  property  passes  all  the  estate  of  the  testator,  unless  other- 
wise limited  (1  P.  8.  748,  §  1).  Eeal  or  personal  property,  em- 
braced in  a  power  to  devise,  passes  by  a  will  purporting  to  devise 
"  aU  the  real  or  personal  property  "  of  the  testator  {Id.  737,  §  16  ; 
see  Van  Wert  v.  Benedict,  1  Bradf.  114).  A  devise  or  bequest 
of  "  all  the  testator's  real  or  personal  property,"  in  express  terms, 
or  in  any  other  terms  denoting  his  intent  to  dispose  of  aU  his  real 
or  personal  property  (except  of  the  residue),  passes  all  the  real  or 
personal  property  which  he  was  entitled  to  dispose  of  by  will  at 
the  time  of  his  death  (2  P.  S.  57,  §  5  ;  see  McNaughton  v.  Mo- 

*  See  the  Draft  of  Civil  Code,  §  684,  and  cases  cited  in  note.  It  will  be  diiBcult 
to  find  anywhere  a  clearer  exposition  of  the  existing  law  relating  to  the  general  sub- 
ject of  wills  than  this  draft  of  a  proposed  Code  (Title  V).  The  canons  of  inter- 
pretation, in  chapter  ii,  are  especially  valuable. 
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Naughton,  41  Barb.  50).  As  to  the  effect  of  a  devise  of  the  res- 
idue of  the  testator's  estate,  see  Van  Cortlandt  v.  Kip  (1  EUl, 
596 ;  Y  Id.  352),  and  Tucker  v.  Tuelcer  (5  N.  Y.  408).  Devises 
and  bequests  to  "  heirs"  " relations"  " nearest  relations"  " repre- 
sentatives" " legal  rejpresentaiimes"  or  ^^ personal  representatimes" 
or  '■'■family"  "  issue"  '^descendants"  "nearest,"  or  "  nextofTtin" 
oi  any  person,  without  other  words  of  qualification,  and  when '  the 
words  are  used  as  words  of  purchase  or  donation,  and  not  of  limitsr 
ti6n,  vest  the  property  in  those  who  would  be  entitled  to  inherit 
the  property  of  such  person.  These  terms  are  to  be  considered 
used  as  words  of  purchase  or  donation,  and  not  of  limitation,  when 
the  property  is  given  to  the  person  so  designated,  directly,  and  not 
as  a  qualification  of  an  estate  given  to  the  ancestor  of  such  person. 
"Words  referring  to  death  or  survivorship  simply  (at  least  in  wills 
of  personalty),*  are  to  be  deemed  as  relating  to  the  time  of  the 
testator's  death,  tmless  possession  is  actually  postponed,  in  which 
case  they  refer  to  the  time  of  possession  {Adams  v.  Beehman,  1 
Paige,  631 ;  compare  Van  Alstyne,  v.  Van  Alstyne,  28  N.  Y.  375). 

Devises  and  heguests  to  a  class.^ — ^A  devise  or  bequest  to  a  class 
includes  every  person  answering  the  description  at  the  testator's 
death  {Tucker  v.  Bishop,  16  N.  Y.  402 ;  Campbell  v.  Bawdon, 
18  Id.  415  ;  Stires  v.  Vam,  Rensselaer,  2  Bradf.Vl'^;  but  when 
possession  is  postponed  to  a  future  period,  it  includes  also  aU  per- 
sons coming  within  the  description  before  the  time  to  which  pos- 
session is  postponed  (Johnson  v.  Valentine,  4  Sandf.  36).  A  child 
who  was  conceived  before,  but  was  not  bom  until  after,  a  testator's 
death,  or  any  other  period  when  a  disposition  to  a  class  vests  in 
right  or  in  possession,  will  take,  if  it  answers  to  the  description  of 
the  class  {Jenkins  v.  Freyer,  4  Paige,  53). 

Extrinsic  evidence.] — ^Parol  evidence  is  always  admissible  to 
impeach  the  validity  of  a  will,  or  of  any  part  of  it,  tod  to  rebut 
the  presumption  of  a  resulting  trust ;  but  it  is  a  familiar  principle 
that  such  evidence  can  not  be  received  to  influence  the  construction 
of  a  will  founded  on  clear  language  and  well  settled  rules.  But  a 
distinction  is  to  be  observed  between  evidence  to  prove  the  inten- 
tion of  the  testator,  and  evidence  to  explain  the  meaning  of  the 

*  As  to  wiHs  of  realty,  see  Moore  v.  Lyons  (2B  Wend.  119). 
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words  of  the  will.  Evidence  of  the  intention  of  the  testator  is  as 
to  an  independent  fact  which  can  not  be  proved  by  extrinsic  evi- 
dence ;  evidence  of  the  meaning  of  the  words  used  by  the  testator 
is  ancillary  only  to  owe  right  understanding  of  them.  Hence^ 
when  there  is  an  imperfect  or  erroneous. description  of  a  person  or 
thing,  or  where  no  person  exactly  answers  the  description,  or  there 
is  some  other  mistake  or  omission  or  peculiarity  of  expression^ 
parol  evidence  wiU  be  received  to  explain,  (1)  false  or  imperfect 
descriptions  of  persons  or  things ;  (2)  how  certain  words  came  to- 
be  used  by  the  testator ;  (3)  the  sense  in  which  the  testator  was; 
accustomed  to  use  nicknames  or  soubriquets,  or  even  occult  phrases 
of  any  kind.  As  an  example,  where  there  are  two  objects  or  pet- 
sons  to  whom  the  words  of  the  will  apply  with  equal  certainty,  so 
that  either  might  be  justly  regarded  as  coming  within  the  terms 
of  the  instrument  if  it  were  not  for  the  other,  extrinsic  evidence 
may  be  given  to  show  which  was  meant  (see  Momn  v.  Mann.,  1 
Johns.  Gh.  231 ;  Connolly  v.  Pardon,  1  Paige,  291 ;  Smith  v. 
Smith,  4  Id.  271 ;  Wightman  v.  Stoddard,  3  Bradf.  405 ;  Hart  v. 
Maries,  4  Id.  161 ;  Roman  Catholic  Orphan' Asylum  v.  Emmons,  3 
Id.\^;  Smith  v.  Wyckoff,  Z  Sandf.  Ch.  82).  This  is  called  a 
latent,  as  distinguished  from  a.  patent,  ambiguity. 

The  subject  of  the  admissibility  of  extrinsic  evidence  in  aid  pf 
the  interpretation  of  wills  has  been  treated  by  Si/r  James  Wigram, 
in  such  a  manner  as  to  leave  nothing  to  be  said  on  the  subject 
further  than  to  refer  to  his  well  known  work,  and  the  seven  prop- 
ositions of  law  upon  which  it  is  based.*    The  reader  will  also  find 

*  The  following  are  the  seven  propositions  applicable  to  the  erpositions  of  wills, 
as  laid  down  in  Wigram  on  Extrinsic  JEkidence  in  Aid  of  the  Interpretation  of  Wills, 
p.  55  (Baker,  Voorhis  &  Co.,  N.  Y.,  18'72) : 

"  Proposition  I.  A  testator  is  always  presumed  to  use  the  words  in.  which  he  ex- 
presses himself,  according  to  their  strict  and  primary  acceptation,  unless  from  the 
context  of  the  will  it  appears  that  he  used  them  in  a  different  sense,  in  which  case 
the  sense  in  which  he  thus  appears  to  have  used  them  will  be  the  sense  in  which  they 
are  to  be  construed. 

"  II.  Where  there  is  nothing  in  the  context  of  a  will  from  which  it  is  apparent 
that  a  testator  has  used  the  words  in  which  he  has  expressed  himself  in  any  other 
than  their  strict  and  primary  sense,  and  where  his  words  so  interpreted  are  sensible 
with  reference  to  extrinsic  drcumstances,  it  is  an  inflexible  rule  of  construction  that  the 
words  of  the  will  shall  be  interpreted  in  their  strict  and  primary  sense,  and  in  no 
othei',  although  they  may  be  capable  of  some  popular  or  secondary  interpretation. 


CONSTRUCTION  AND  INTEEPRETATION  OF  WILLS.  133 

From  what  Time  the  Will  speaks. 

the  subject  clearly  expotmded  in  Jarman  on  Wills  (vol.  2,  p.  T62 
et  seq.),  and  in  Redfield  on  Wills  (vol.  1,  c.  tx). 

From  what  time  the  will  s]peaks.\ — On  the  general  subject  of 
interpretation,  it  only  remains  to  observe  that,  so  far  as  facts  and 
circumstances  are  susceptii)le  of  anticipation  by  the  testator,  so  as 
to  enable  him  to  place  himself  in  the  position  he  wiU  be  at  the 

and  although  the  most  conclusive  evidence  of  intention  to  use  them  in  such  popular 
and  secondary  sense  be  tendered. 

"  III.  Where  there  is  nothing  in  the  context  of  a  will  from  which  it  is  apparent  that 
a  testator  has  used  the  words  in  which  he  has  expressed  himself  in  any  other  than 
their  strict  and  primary  sense,  but  his  words  so  interpreted  are  insensible  with  refer- 
ence to  extrinsic  circumstances,  a  court  of  law  may  look  into  the  extrinsic  ciroum- 
•stances  of  the  case  to  see  whether  the  meaning  of  the  words  be  sensible  in  any 
popular  or  secondary  sense,  of  which,  with  reference  to  these  circumstances,  they  are 
capable. 

"  IV.  Where  the  characters  in  which  a  will  ia  written  are  difficult  to  be  deci- 
phered, or  the  language  of  the  will  is  not  understood  by  the  court,  the  evidence  of 
persons  sMUed  in  deciphering  writing,  or  who  understand  the  language  in  which  the 
wiU  is  written,  is  admissible  to  declare  what  the  characters  are,  or  to  inform  the  court 
•of  the  proper  meaning  of  the  words. 

"  V.  For  the  purpose  of  determining  the  object  of  a  testator's  bounty,  or  the 
subject  of  disposition,  or  the  quantity  of  interest  intended  to  be  given  by  his  will,  a 
■court  may  inquire  into  every  material  fact  relating  to  the  person  who  claims  to  be 
interested  under  the  will,  and  to  the  property  which  is  claimed  as  the  subject  of  dis- 
position, and  to  the  circumstances  of  the  testator,  and  of  his  family  and  affairs,  for 
the  purpose  of  enabling  the  court  to  identify  the  person  or  thing  intended  by  the 
testator,  or  to  determine  the  quantity  of  interest  he  has  given  by  his  will.  The 
,«ame  (it  is  conceived)  is  true  of  every  other  disputed  point  respecting  which  it  can 
"be  shown  that  a  knowledge  of  extrinsic  facts  can,  in  any  Way,  be  made  auxiliary  to 
the  right  interpretation  of  a  testator's  words. 

"  VI.  Where  the  words  of  a  will,  aided  by  evidence  of  the  material  facts  of  the 
-case,  are  insufficient  to  determine  the  testator's  meaning,  no  evidence  will  be  admis- 
sible to  prove  what  the  testator  intended,  and  the  will  (except  in  certain  special  cases, 
.see  Proposition  VII)  will  be  void  for  uncertainty. 

"  VII.  Notwithstanding  the  rule  of  law,  which  makes  a  will  void  for  uncer- 
tainty, where  the  words,  aided  by  evidence  of  the  material  facts  of  the  case,  are 
insufficient  to  determine  the,  testator's  meaning,  courts  of  law,  in  certain  special 
cases,  admit  extrinsic  evidence  of  intention  to  make  certain  the  person  or  thing 
intended,  where  the  description  in  the  will  is  insufficient  for  that  purpose.  These 
cases  may  be  thus  defined :  when  the  object  of  a  testator's  bounty,  or  the  subject  of 
disposition  (t.  «.,  the  person  or  thing  intended)  is  described  in  terms  which  are  ap- 
applicable  indifferently  to  more  than  one  person  or  thing,  evidence  is  admissible 
to  prove  which  of  the  persons  or  things  so  described  was  intended  by  the  tes- 
tator.' 
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time  of  his  death,  relatively  to  his  property  and  his  family,  he  is 
presumed  to  speak  in  his  will  with  reference  to  that  time.  This 
is  not  the  invariable  rule,  however  (see  CoUin  v.  Collin,  1  Barb. 
Ch.  630 ;  Yan  Veghten  v.  Van  Yeghten,  8  Paige,  104 ;  Lynes  v. 
Townsend,  33  N.  T.  558 ;  McNaughton  v.  Mc.Naughton,  34  /c?^ 
201 ;  Yan  Alstyne  v.  Yan  Alstyrie,  28  Id.  3Y5  ;  Egerion  v.  ConkUn,, 
25  Wend.  224 ;  am,te,  p.  310). 
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LETTERS    TESTAMENTARY. 

Art.  l.-^When  and  to  whom  letters  issue. 
2. — ITeceBsary  qualifications. 
3. — Renunciation  and  acceptance  of  appointment. 
4. — Revocation  of  letters. 
5. — Supplementary  letters. 
6. — Foreign  letters. 
Y. — Effect  of  letters  as  evidence. 


ARTICLE   FIRST. 

WHEN   AND   TO   WHOM   LETTEES   ISSUE. 

The  probate  wnd  letters  testamentary.] — The  "  probate "  of  a 
will  may  be  considered  to  be  the  official  record  of  the  proceedings 
for  the  proof  of  the  will,  including  the  final  decree  of  the  surrogate 
adjudging  the  will  duly  proved,  and  a  copy  of  the  will  itseK.  The 
letters  testamentary  are  separately  recorded,  and  consist  merely  of 
a  certificate  of  the  surrogate  of  the  due  proof  of  the  will  and  of  the 
authority  of  the  executor  to  administer  the  goods,  &c.,  and  to  exe- 
cute the  will  of  the  testator.  It  is  not  uncommon,  however,  to  find 
the  words  probate  and  letters  testamentary  used  as  convertible 
terms,  meaning  the  same  thing. 

The  executor  is  the  person  to  whom  the  testator  by  his  will  con- 
fides the  admiuistration  of  his  personal  estate.  The  appointment 
is  usually,  though  not  necessarily,  made  by  explicit  words  in  the 
will.  The  statute  generally  speaks  of  the  executor  "  named  in  the 
will,"  and  by  2  B.  S.  69,  §  1,  directs  letters  testamentary  to  be  is- 
sued to  him ;  but  these  words  may  be  construed  as  including  one 
who,  though  not  expressly  named  in  the  will,  is  by  necessary  infer- 
ence from  it,  shown  to  be  intended  as  executor. 

But  the  appointment  of  executors  by  construction  or  implication 
is  not  favored,  and,  in  doubtful  cases,  administration  with  the  wiU  an- 
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nexed  must  be  resorted  to  {EartnettY.  Wandell,  2  Mim.  552,  revers- 
ing s.  c.  sub  nom.  Matter  of  Alexander,  16  Abh.  Pr.  N.  8.  9,  and 
following  Branson's  Estate,  1  2'uch.  464).*  The  executor's  ap- 
pointment is  tlius  always  derived  from  the  wiU,  but,  as  has  been 
explained  {ante,  p.  60),  this  gives  him  very  little  power  in  reference 
to  the  personal  estate,  without  formal  authorization  by  the  surrogate, 
which  is  granted  in  the  form  of  letters  testamentary  issued  when 
the  win  has  been  proved.  The  cases  in  which  a  surrogate  in  this 
state  is  authorized  to  issue  letters  testamentary  may  be  divided  into 
three  classes :  (1)  where  the  wiU  has  been  proved  before  him ;  (2) 
where  it  has  been  proved  in  the  supreme  court  and  recorded  with 
him ;  (3)  where  the  will  has  been  proved  in  another  jurisdiction, 
on  which  letters  were  granted  there,  and  an  exemplified  copy  of 
which,  and  of  the  probate,  are  produced  here. 

Letters  on  proof  of  will  iy  surrogate.']- — In  regard  to  the  first 
class  of  cases,  the  statute  provides  that  the  surrogate  who  took  the 
proof  of  a  wiU  shall  issue  letters  testamentary  thereon  to  the  per- 
sons named  therein  as  executors,  who  are  competent  by  law  to 
serve  as  such,  and  who  shall  appear  and  qualify  (2  B.  8.  69,  §  1). 

Letters  on  proof  of  will '  in  sujareme  court.'] — The  statute 
which  allows  lost  or  destroyed  wUls  to  be  proved  in  the  supreme 
court,  provides  that  when  such  a  wUl  is  established  by  a  decree  of 
a  competent  court,  and  the  decree  recorded  by  the  surrogate  before 
whom  the  will  might  have  been  proved,  if  not  lost  or  destroyed, 
letters  testamentary,  or  of  administration  with  the  will  annexed, 
shall  be  issued  thereon  by  him,  in  the  same  manner  as  upon  wills 
proved  before  him  (2  H.  8.  67,  §  64*) ;  f  and  in  the  other  cases  in 
which  wills  may  be  proved  in  the  supreme  court,  letters  may  be 
issued  by  the  surrogate,  upon  the  decree  establishing  the  wiU  beiag 
recorded  in  his  office  (2  B.  8.  67,  §§  67  %  68  »). 


*  For  the  doctrine  of  implied  appointment  see  also  Bayeux  v.  Bayeux  (8  Paige, 
333);  mep.  McDonald  (2  Bradf.  32);  Mxp.  McCormich  (Id.  169). 

f  If  before,  or  during  the  pendency  of,  an  application  to  prove  a  lost  or  destroyed 
will,  letters  of  administration  are  granted  on  the  estate  of  the  testator,  or  letters 
testamentary  of  any  previous  will  of  the  testator  are  granted,  the  court  to  which 
Buch  application  is  made  has  authority  to  restrain  the  administrators  or  executors  so 
appointed  from  any  acts  or  proceedings  which  it  may  judge  would  be  injurious  to  the 
legatees  or  devisees  claiming  under  such  lost  oj  destroyed  wiU  (2  R  S.  61,  §  656). 
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Letters  on  exemplification  of  foreign  prohate.] — ^Where  a  will 
of  personalty,  executed  without  this  state  by  a  non-resident,  accord- 
ing to  the  law  of  the  state  or  country  in  which  it  was  made,  has 
been  duly  admitted  to  probate  in  such  state  or  country,  letters 
testamentary,  or  of  administration  with  the  will  annexed,  may  also 
be  issued  thereon  by  the  surrogate  having  jurisdiction,  upon  the 
production  of  a  duly  exemplified  or  authenticated  copy  of  the  wiU, 
under  the  seal  of  the  court  in  which  it  shall  have  been  proved  (2 
B.  S.  67,  §  68  %  By  Z.  1840,  c.  384,  §  2,  these  provisions  are  ex- 
tended to  the  case  of  a  will  of  personal  estate  duly  executed  in  this 
state  by  a  non-resident.  In  order  to  prevent  the  executors  under 
a  foreign  wiU  from  taking  out  letters  here  and  then  removing  from 
the  state  all  the  assets  of  the  testator,  and  thus  compelling  creditors 
resident  here  to  resort  to  the  courts  of  foreign  states  to  enforce 
their  demands,  provision  has  been  made  for  giving  notice  of  the 
application  for  letters  on  such  a  will  to  the  creditors  of  the  dece- 
dent, and  for  compelling  the  persons  taking  out  letters  to  give 
security  for  the  payment  of  such  debts.  It  is  accordingly  provided 
(Z.  1863,  c.  403)  that,*  whenever  the  will  of  a  person,  domiciled 
without  this  state  at  the  time  of  his  death,  shall  have  been  admitted 
to.  probate  within  this  state,  on  the  production  of  an  exemplification 
of  the  foreign  record  thereof,  or  otherwise,  and  whenever  adminis- 
tration of  a  non-inhabitant  intestate's  estate  shaU  have  been  granted 
by  competent  authority,  in  the  state  or  eoimtry  of  his  domicile,  let- 
ters testamentary  or  of  administration  may  be  granted  by  the  sur- 
,  rogate  by  whom  the  wiU  shall  have  been  admitted  to  probate, 
or  by  any  other  surrogate  having  jurisdiction,  to  the  execu- 
tor, administrator  or  other  person  entitled  to,  the  possession  of 
the  personal  estate  in  the  state  or  country  of  such  domicile,  or  to 
any  person  authorized  by  him  to  receive  the  same.  The  persons 
to  whom  letters  are  issued  must  furnish  such  amount  of  security 
as  may  be  required  by  the  surrogate,  in  his  discretion,  to  be  given 
in  consideration  of  the  probable  amount  of  debts  due  or  owing  by 
the  decedent  to  residents  of  this  state,  to  be  proved  to  his  satisfac- 
tion, and  as  in  his  judgment  may  be  sufficient  to  secure  the  pay- 
ment of  such  debts.  Before  granting  letters  in  such  a  case,  the 
surrogate  must  cause  notice  of  the  application  for  letters,  and  of  hear- 
ing of  the  same,  to  be  published  once  in  each  week  for  six  months, 
in  the  state  paper  and  in  a  newspaper  published  in  the  county  of 
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the  surrogate.  The  surrogate  must  also  examine  on  oath  the 
party  so  applying  for  letters,  or  his  agent,  as  to  the  resident  cred- 
itors of  the  deceased.  In  case  there  are  any  such  creditors,  they 
must  be  cited  to  appear  before  the  surrogate  on  the  granting  of 
letters ;  the  citation  must  be  served  on  such  creditors  in  the  like 
manner  as  citations  are  required  to  be  served  on  the  proof  of  wiUs, 
at  least  thirty  days  before  the  day  specified  in  the  published  notice. 
Proof  of  service  of  the  citation  must  be  filed  with  the  surrogate. 
(See  Forms  Nos.  37, 38.) 


ARTICLE   SECOND. 

NECESSAET   QUALIFICATIONS. 

ISTotwithstanding  a  person  is  named  in  the  will  as  executor 
thereof,  he  is  not  entitled  to  have  letters  issued  to  him,  unless  he 
has  the  necessary  qualifications  of  an  executor  as  provided  by  the 
statute.  Such  qualifications  are  that  he  stall  be  of  the  age  of 
twenty-one  years  and  capable  of  making  a  contract ;  that  he  shall 
not  be  an  alien  non-resident  of  the  state,  nor  one  convicted  of  an 
infamous  crime,  nor  one  whom  the  surrogate,  on  proof,  shall  ad- 
judge incompetent  to  execute  the  duties  of  the  trust  by  reason  of 
drunkenness,  dishonesty,  improvidence,  or  want  of  understanding 
(2  E.  8.  69,  §  3,  as  amended  L.  1830,  c.  230,  §  lY;  Z.  1873,  c.  79). 
And  in  his  discretion  the  surrogate  may  refuse  to  grant  letters  testa^ 
mentary  or  letters  of  administration  to  a  person  unable  to  read 
and  write  the  English  language  (Z.  1867,  c.  782,  §  5).  *  The  stat- 
ute as  to  the  disqualifications  of  administrators  is  couched  in  simi- 
lar, though  not  identical  language  (see  Chapter  X,  post) ;  and  the 
convenience  of  the  reader  wiU  be  consulted  by  referring  here  to 
the  cases  which  have  settled  the  construction  of  either  statute. 

Married  women.] — By  the  Kevised  Statutes  (2  R.  S.  70,  §  4) 
no  married  woman  was  entitled  to  letters  testamentary,  unless  her 
husband's  consent  was  filed  with  the  surrogate.    But  now,  by  Z. 

*  Before  the  passage  of  this  statute  it  was  held  that  mere  illiteracy  did  not  au- 
thorize the  surrogate  to  supersede  the  letters  testamentary  (Emerson  v.  Bowers,  14 
N.  Y.  449,  reversing  14  Barh.  6S8). 
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186Y,  c.  782,  §  2,  married  women  are  capable  of  receiving  let- 
ters, whether  testamentary,  or  of  administration  or  of  guardian- 
ship, and  of  giving  bonds  thereon,  as  if  they  were  sole.  * 

Non-resident  aliens.'] — Subdivigion  3  excludes  only  those  who' 
are  both  "  aliens,"  that  is,  not  citizens  of  the  United  States,  and 
non-residents  of  this  state.  One  who  is  a  citizen  of  any  of  the 
TJnited  States  may  receive  letters  testamentary  under  our  laws,, 
notwithstanding  he  resides  in  another  state  {MoOregor  v.  Mc- 
Gregor, 3  Abb.  Ct.  Ajcyp.  Dec.  86;  s.  c.  1  Keyes,  133;  s.  c.  33 
How.  Pr.  456).  Where  the  disability  of  an  alien  is  removed  be- 
fore the  complete  execution  of  the  will,  he  is  entitled  to  apply  for 
supplementary  letters  (2  R.  8.  YO,  §  5). 

Infamous  crime  and  want  of  understanding,  c&c.J — lS.o  degree 
of  legal  or  moral  guilt  or  delinquency  is  sufficient  to  justify  the 
rejection  of  one  as  administrator,  unless  he  has'  beJen  actually  con- 
victed of  an  infamous  crime,  upon  indictment  or  other  criminal 
proceeding  {Coope  v.  Lowerre,  1  Ba/rb.  Ch.  45).  Immoral  habits 
or  offenses  of  moral  turpitude  are  not  grounds  of  objection  {SMI- 
ton's  Estate,  1  Tuck.  IS).  Nor  is  drunkenness,  when  not  so  gross 
as  to  justify  a  finding  that  the  person  is  an  habitual  drunkard 
under  the  statute  {Elmer  v.  Kechele,  5  N.  Y.  Surr.  [1  Redf]  4Y2). 
The  fact,  however,  that  a  man  is  a  professional  gambler,  is  pre- 
Bimaptive  evidence  of  such  "  improvidence  "  as  to  render  him  incom- 
petent to  discharge  the  duties  of  executor  or  administrator  {Mc- 
Mahon  v.  Harrison,  6  N.  Y.  443,  affirming  10  Barb.  659,  and 
reversing  1  Bradf.  283).  The  improvidence  contemplated  by  the 
statute  is  that  want  of  care  or  foresight  in  the  management  of 
property  which  would  be  likely  to  endanger  the  estate,  or  diminish 
its  value  {Coope  v.  Lowerre,  1  Barb.  Ch.  45),  and  refers  to  such 
habits  of  mind  and  body  as  render  a  man  generally,  and  under  all 
ordinary  circumstances,  unfit  to  serve  {Emerson  v.  Bowers,  14  N. 
Y.  449,  reversing  14  Barb.  6^8).     So  a  "  want  of  understanding  " 

*  As  to  effect  of  marriage  after  letters,  see  Bunce  v.  Vander  Grift  (8  Paige,  31) ; 
Woodruff  y.  C<nS{1  Bradf.  153).  It  was  provided  by  L.  IBS'?,  c.  460,  §  34,  that  in 
case  a  woman  married  after  being  appointed  an  executrix,  the  surrogate  might,  on 
the  application  of  any  person  interested,  revoke  such  appointment,  but  since  the  act 
of  \9&1,  allowing  a  married  woman  to  be  an  executrix  (see  anie,  p.  138),  this  is. 
superseded. 
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is  sometliiiig  more  than  a  simple  lack  of  information  on  legal  sub- 
jects or  business  matters  {Shilton's  Estate,  1  Tuch.  Y3),  and  it  has 
been  held  that  an  iU-regulated  temper  and  want  of  seK-control, 
even  though  excessive,  is  not  a  good  objection  to  the  granting  of 
letters  {McGregor  v.  McGregor,  3  AVb.  Ct.  App.  Dec.  96;  s.  o. 
1  Keyes,  133). 

Staying  issue  of  letters.] — Objection  to  the  issue  of  letters 
may  be  made  by  the  widow,  legatee,  next  of  kiu,  or  by  any  cred- 
itor of  the  deceased.  The  objection  must  be  in  writing,  and  veri- 
fied by  affidavit  of  the  objector,  setting  forth  the  grounds  of 
objection  to  granting  the  letters.  It  may  be  filed  at  any  time 
after  proof  of  the  wiQ,  before  actual  issue  of  the  letters  (Z. 
183T,  c.  460,  §  22).  It  is  necessary  for  the  objector  to  state  his 
grounds  of  objection  specifically,  though  it  is  only  necessary  for 
him  to  state,  in  a  general  way,  that  he  is  a  legatee,  creditor,  or 
otherwise  entitled  to  file  objections.  If  a  creditor,  he  need  not 
show  the  nature  and  basis  of  his  demand  {Burwell  v.  Shaw,  2 
Bradf.  322).  On  the  filing  of  the  objections,  the  surrogate  is  re- 
quired to  stay  the  granting  of  letters  for  a  period  of  at  least  thirty 
days,  unless  the  matter  is  sooner  disposed  of  (Z.  1837,  c.  460,  §  22)* 
Until  the  objections  have  been  heard  and  determined,  the  issue  of 
letters  is  to  be  absolutely  suspended,  even  as  to  one  of  several 
executors'  against  whom  no  objections  have  been  filed  {McGregor 
v.  Buel,  24  JSr.  Y.  16Y).    See  Form  No.  39. 

ARTICLE    THIRD. 

EENTINCIATIOIir   AITD   ACCEPTAiq^CE   OF   APPOINTMENT. 

Of  course,  any  person  named  as  executor  in  a  wiU  may  refuse 
to  enter  upon  the  duties  of  the  office.  He  can  not  be  compelled  to 
take  a  grant  of  letters;  but  before  letters  will  be  issued  to  any 
other  person  than  the  one  named  executor,  he  must  formally  re- 
nounce his  appointment,  or  be  declared  disqualified,  though  he 
may,  at  any  time  before  the  actual  grant  of  letters  to  another,  re- 
tract, his  renunciation  {Robertson  v.  McOeoch,  11  JPaige,  640 ; 
Codding  v.  Newman,  3  Supreme  Ct.  Rep.  364).*    Having  once 

*  Mr.  Dayton,  in  his  work  on  Surrogates  (p.  222)  refers  to  a  MSS.  case  {Boyd  v. 
Davis)  as  deciding  that  where  all  the  executors  named  in  a  will  renounce,  and  ad- 
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accepted  the  office  lie  can  not  resign  {Finn  v.  Chase,  4  Den.  85). 
The  .renunciation  of  the  right  to  letters  of  administration  is 
analogous.  It  is  a  matter  of  right,  and  not  a  privilege  in  the 
discretion  of  the  surrogate  to  grant  or  refuse  {Casey  v.  Gardiner, 
4:  Bradf.  13).*  The  renunciation  is  required  to  be  by  an  instru- 
ment in  writing,  attested  by  two  witnesses,  and  must  be  ac- 
knowledged or  otherwise  proved  and  filed  (2  R.  S.  10,  §  8 ;  see 
Form  No.  42). 

Compelling  executor  to  qualify.'] — If  the  person  named  as 
executor  does  not  renounce,  it  is  his  duty  to  appear  before  the  sur- 
rogate and  qualify  by  taking  the  executor's  oath  of  office,  and 
giving  the  bond,  where  one  is  required  (see^os^,  p.  142).  If  he 
neglects  to  qualify  within  thirty  days*  after  the  will  is  proved,  not 
having  in  the  mean  time  renounced,  the.  surrogate,  on  application 
made  to  him,  may  issue  a  summons  requiring  him  to  appear  and 
qualify,  or  in  default  thereof  he  will  be  deemed  to  have  renoimced 
hife  appointment  (2  S.  S.  YO,  §  9 ;  Form  ISTo.  40).  The  appKcation  may 
be  made  by  any  other  executor,  or  by  the  widow  or  any  of  the  next  of 
Mn,  or  any  legatee  or  creditor  of  the  testator.  If  the  person  to  whom 
the  summons  is  directed  resides  within  this  state,  it  must  be  served 
personally  on  him  at  least  fourteen  days  before  the  time  limited 
thereSn  for  him  to  appear.  And  if  he  is  absent  from  the  state,  or 
his  residence  is  out  of  the  state  or  is  unknown,  the  summons  may 
be  served  by  publishing  it  in  the  state  paper  for  at  least  six  weeks 
before  the  time  therein  specified  for  such  person  to  appear  (2  i?.  S. 
to,  §  10).  In  case  of  sickness  or  other  accident,  or  any  reasonable 
cause  exist  to  prevent  the  person  summoned  from  appearing  and 
qua,lifying,  the  surrogate  may,  in  his  discretion,  allow  him  further 
time  to  do  so  (2  H.  S.  71,  §  11).  But  in  case  the  person  named 
does  not  appear  and  qualify  within  the  time  fixed  in  the  summons 

ministration  with  the  will  annexed  is  granted,  the  renunciation  can  not  be  retracted.. 
It  is  clear,  we  think,  however,  that  where  only  one  of  two  executors  renounce,  the, 
other  taking  out  letters,  the  one  renouncing  may,  on  the  death  of  the  other,  or  hia 
removal  for  cause,  retract  his  renunciation  and  apply  for  letters  {seeJudson  v.  Gibbons, 
5  Wend.  227 ;  Bodies.  Hulse,  5  Id.  313  ;   Codding  v.  Newman,  3  Supreme  Ct,  Rep.  3^). 

*  Where  one  of  three  executors,  being  indebted  to  the  testator,  renomloed  and 
gave  his  bond  for  the  debt  to  the  others,  who  proved  the  will,  it  w^  held  that  he 
could  not  afterwards,  by  assuming  the  office  and  canceling  -the  bond,  discharge  it, 
but  that  it  was  valid  in  the  hands  of  the  others  {Gardner  v.  Miller,  19  Johns.  188). 
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or  the  further  time  allowed  by  the  surrogate,  he  is  deemed  to  have 
renomiced  the  appointment  of  executor.  An  order  should  be  en- 
tered reciting  the  summons  and  proof  of  service,  and  any  subse- 
quent order  extending  the  time,  and  the  neglect  to  appear  and 
qualify,  and  deciding  that  the  person  cited  has  renounced  his 
appointment  (2  R.  IS.  71,  §  12 ;  Form  No.  41).  The  statute  very 
properly  provides  that  every  person  named  in  a  will  as  executor,  and 
jiot  named  as  such  in  the  letters  testamentary,  is  deemed  to  be 
superseded  thereby,  and  has  no  power  or  authority  whatever  as 
such  executor,  imtil  he  appears  and  qualifies  (2  R.  S.  71,  §  15). 
And  in  actions  brought  by  or  against  executors,  it  is  not  necessary 
to  join  those  as  parties  to  whom  letters  testamentary  have  not  been 
issued  and  who  have  not  qualified  (Z.  1838,  c.  149,  §  1). 

Executor's  oath  and  hand.'] — Before  letters  testamentary  can 
issue  to  any  executor,  he  must  take  and  subscribe  an  oath  or  affir- 
mation that  he  will  faithfully  discharge  the  duties  of  an  executor. 
This  oath  must  be  taken  and  subscribed  before  the  surrogate,  ex- 
cept in  case  of  the  sickness  or  other  inability  of  the  executor  to 
attend  the  surrogate,  and  in  that  case  it  may  be  before  any  officer- 
authorized  to  administer  oaths  (2  R.  S.  71,  §  13).  Unlike  an  ad- 
ministrator, an  executor  is  not,  in  general,  required  to  give  bonds, 
unless  the  will  require  him  to  do  so  {Sullivan^ s  Estate,  1  Tuck.  94) ; 
but  there  are  certain  exceptions  to  this  rule.  Thus,  letters  will  not 
be  issued  to  one  about  to  remove'  from  the  state  (  Wood  v.  Wood,  4 
Paige,  299),  nor  to  a  non-resident,  unless  he  gives  the  bond  re- 
quired of  administrators  in  cases  of  intestacy,  except  where  the  wiU 
expressly  requests  otherwise,  and  the  executor  has  his  usual  place 
of  business  in  this  state  (2  R.  S.  70,  §  7,  as  amended  by  L.  1873, 
c.  657,  §  1).  And  even  where  the  executor  named  in  the  wiU  is  a 
resident,  if  objections  are  made  before  the  surrogate,  and  he  finds 
upon  inquiry  that  the  circumstances  of  the  person  are  such  that,  in 
his  opinion,  they  would  not  afford  adequate  security  to  the  credit- 
ors, legatees  and  relatives  of  the  deceased,  for  the  due  administra- 
tion of  the  estate,  he  may  refuse  letters  testamentary  to  any  such 
person,  until  he  shall  give  a  bond  (2  R.  S.  70,  §  6).  Upon  objec- 
tions made  to  an  executor  for  such  reasons,  it  is  not  material  to  in- 
quire whether  the  testator  was  aware  of  the  want  of  responsibility 
of  the  executor  at  the  time  of  making  the  will  (  Wood  v.  Wood,  4 


LETTERS   TESTAMENTARY.  143 

Form  of  Letters. — Resignation  of  Executor. 

Paige,  299).  Whenever  it  appears  that  the  penalty  of  the  bond 
taken  from  an  executor  is  inadequate  in  amount,  the  surrogate  may 
require  him.to  give  additional  security ;  and  in  case  of  non-compli- 
ance with  such  order,  may  revoke  the  letters  granted  to  him  (Z. 
1837,  c.  460,  §  35).  In  case  the  executor  gives  a  bond,  and  the 
sureties  on  it  afterwards  become  insolvent,  the  same  proceedings 
may  be  taken  as  in  the  case  of  insolvency  of  the  sureties  on  an 
administrator's  bond  (Z.  1837,  c.  460,  §  25,  as  amended  by  Z.  1862, 
c.  229,  §  1).  The  bond  given  by  the  executor  must  be  proved  or 
acknowledged  by  the  pa.rties  executing,  the  same  as  deeds  are  re- 
quired by  law  to  be  proved  or  acknowledged,  before  the  bond  can 
be  received  by  the  surrogate  or  person  performing  the  duties  of 
surrogate  (Z.  1851,  c.  175,  §  3  ;  see  Forms  E"os.  43  and  44). 

Form  of  letters.] — ^AU  letters  testamentary  must  be  issued  in 
the  name  of  the  people  of  the  state,  and  be  tested  in  the  name  of 
the  surrogate,  or  other  officer  granting  the  same,  and  be  signed  by 
him,  and  sealed  with  the  seal  of  his  office ;  or  with  the  seal  of  the 
county  court  of  the  county,  when  issued  by  the  county  judge,  or 
district  attorney  (2  E.  8.  80,  §  65).  All  letters  are  to  be  recorded 
in  a  book  kept  for  that  purpose  {Id.  §  58  ;  see  Form  JSTo.  45). 


ARTICLE   FOURTH. 

EEVOOATION    OF   LETTERS.  , 

designation  of  executor.] — The  general  rule  is  that  a  surro- 
gate'can  not  accept  the  resignation  of  an  executor  or  administrator,, 
except  in  the  cases  mentioned  in  the  statute,  even  in  a  case  where 
the  appointment  was  originally  improper  {Finn  v.'  Chase,  4  Den. 
85).  By  a  recent  statute,  which  it  is  to  be  regretted,  we  think, 
was  not  made  applicable  to  all  surrogates,  the  surrogate  of  New 
York  county  may,  however,  upon  the  application  of  any  executor, 
administrator  or  coUeetor  to  whom  he  shall  have  granted  letters,  or 
any  trustee  or  guardian  named  in  a  wiU  proved  in  his  court,  revoke 
such  letters  and  discharge  him  from  his  trust,  upon  such  terms  and 
conditions  as,  in  his  judgment,  may  be  proper  for  the  security  of 
the  estate.  Thereupon  letters  of  administration  with  the  .will  an- 
nexed may  be  granted  to  a  successor  (Z.  1870,  c.  359,  §  3). 
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Superseding  executor.] — ^Revocation  of  the  authority  of  an  ex- 
ecutor will  be,  of  course,  effected  by  the  revocation  of  the  probate 
of  a  will  of  personal  property,  on  allegations,  in  a. proceeding 
brought  for  that  purpose,  as  already  described  {ante,  p.  127).  Rev- 
ocation of  the  authority  of  an  executor  may  likewise  be  effected 
by  a  direct  proceeding..  The  statute  provides  that  any  person  in- 
terested in  the  estate  may  make  a  complaint  to  the  surrogate  of 
the  county  in  which  the  letters  were  granted,  that  the  person  ap- 
pointed executor  has  become  incompetent  by  law  to  serve  as  such, 
or  that  his  circumstances  are  so  precarious  as  not  to  afford  adequate 
security  for  his  due  administration  of  the  estate,  or  that  he  has  re- 
moved, or  is  about  to  remove,  from  the  state  (2  B.  S.  72,  §  18). 
It  will  be  observed  that  the  right  to  institute  this  proceeding  is  not 
confined  to  the  next  of  kin,  who  alone  can  contest  the  validity  of 
the  win,  on  allegations  after  probate,  but  is  extended  to  any  one 
who  has  such  an  interest  in  the  estate  as  would  entitle  him  to  con- 
test the  validity  of  the  will  on  an  application  for  probate,  and  to 
creditors.*  The  complaint  should  be  by  petition  and  verified, 
though  the  statute  does  not,  in  terms,  require  verification.  It 
should  set  forth  particulars  as  to  the  situation  and  valuation  of  the 
estate,  and  the  pecuniary  circumstances  of  the  executor,  so  as  to 
ma]j;e  a.  prima  facie  case  of  doubt  whether  the  estate  is  safe  in  the 
executor's  hands.  It  is  not  enough  to  allege,  in  the  words  of  the 
statute,  irresponsibility,  &c.,  upon  information  and  belief  {Colegrove 
V.  Morton,  11  Pa/lge,  261).  The  executor  should  ^<i,  a  verified 
•  answer  to  the  allegations  of  the  petition,  if  he  desires  to  contest 
the  application.  The  burden  of  proof  then  rests  upon  the  peti- 
tioner {fiotterell  v.  Brock,  1  Bradf.  148). 

Citation  to  appear.] — Upon  the  filing  of  the  petition,  the  sur- 
rogate is  required  to  issue  a  citation  to  the  person  complained  of,. 


*  The  application  can  not  be  made  by  the  executor  of  his  deceased  .co-exeeutor 
{Shook  Y.  Shook,  19  Barb.  683).  One  who  is  the  executrix,  and  also  a  legatee  under 
an  alleged  will  of  a  later  date  than  that  already  admitted  to  probate,  has  such  an  in- 
terest in  the  estate  of  the  deceased,  pending  proceedings  on  the  probate  of  the  paper 
propounded  by  her,  as  entitles  her  to  make  complaint  ( Cwnningham  t.  Sousa,  5  iV".  y. 
Surr.  [1  Sedf.']  462).  A  complainant  who  swears  positively  to  a  prima  facie  valid 
claim  against  the  estate,  establishes  a  sufficient  interest  to  authorize  the  court  to 
proceed  oil  his  application.  The  validity  of  the  demand,  and  the  plea  of  limitations 
should  not  be  tried  on  such  application  {CoUerell  v.  Brock,  1  Bradf.  148). 
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requiring  him  to  appear  at  a  day  and  place  therein  specified,  to 
show  cause  why  he  should  not  be  superseded  (2  E.  8.  12,  §  19)  ; 
and  may  at  the  same  time  enjoin  him  from  further  acting  in  the 
premises  until  the  matter  is  disposed  of  (Z.  1837,  c.  460,  §  61). 
The  citation  must  be  served  on  the  person  to  whom  it  is  directed 
at  least  six  days  before  the  return  day.  If  the  executor  is  in  the 
county,  he  must  be  served  personally,  and  if  he  has  absconded 
from  the  county,  service  must  be  made  by  leaving  it  at  his  last 
place  of  residence  (2  B.  S.  Y2,  §  19). 

Proceedings  upon  the  .hearing.'] — The  citation  having  been 
duly  served,  the  surrogate,  upon  the  day  specified  therein,  or  on 
an  adjourned  day,  hears  the  proofs  and  allegations  of  the  parties  ; 
and  if  he  finds  that  the  circumstances  of  the  executor  are  "  pre- 
carious," or  that  he  has  removed  or  is  about  to  remove  from  the 
state,  he  must  require  him  to  give  a  bond  with  sureties,  like  those 
required  of  administrators,  within  a  reasonable  time,  not  exceeding 
five  days  (2  Ji.  S.  72,  §  20).  What  circumstances  can  be  deemed 
so  "  precarious  "  as  not  to  afford  adequate  security  for  the  due  ad- 
ministration of  the  estate  must,  of  course,  depend  upon  the  facts 
of  each  case  as  it  arises.  No  general  rule  can  be  stated.  The 
surrogate  must  decide  each  case  on  its  own  features  and  circum- 
stances (see  Shields  v.  Shields,  60  Barh.  56).  The  main  point  in 
every  case  is  whether  there  is  a  reasonable  doubt  that  the  trust 
fund  is  safe  in  the  executor's  hands  to  be  administered  as  directed 
{CotUrell  V.  Brock,  1  Bradf.  148).  It  does  not  necessarily  foUow 
that  the  fund  is  not  safe  from  the  fact  that  the  executor  does  not 
own  property  to  the  full  value  of  the  estate  {MandevllleY. Mande- 
mlle,  %■  Paige,  475);  but  where  the  executor's  only  property  con- 
sisted of  an  unliquidated  demand,  and  he  was  about  to  remove 
from  the  state,  and  the  trust  created  by  the  will  was  to  continue 
for  many  years,  it  was  held  a  proper  case  in  which  to  require  him 
to  give  security  (  Wood  v.  Wood,  4  Paige,  299  ;  and  see  Holmes  v. 
Coch,  2  Barh.  Ch.  426).  The  costs  of  the  application,  if  granted, 
should,  as  a  general  rule,  be  charged  on  the  fund  {Holmes  v.  Cock, 
2  Barh.  Ch.  426) ;  but,  if  denied,  ought  to  be  paid  by  the  petition- 
ers personally  {Shook  v.  Shook,  19  Bari.  653 ;  Forms  46-47). 

Penalty  of  the  bond.] — In  case  the  surrogate  decides  that  the 
circumstances  are  such  as  to  call  for  the  exercise  of  his  discretion 
10 
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in  requiring  security,  lie  may  require  a  bond,  with  sureties,  for  sucli 
an  amount  as  would  be  exacted  of  an  administrator — ^tbat  is,  not 
less  than  twice  the  value  of  the  personal  estate  of  which  the  de- 
ceased died  possessed  (2  JR.  S.  17,  §  42).  It  can  not  be  doubted 
that  many  cases  wiU  arise  where  a  strict  compliance  with  this  re- 
quirement of  the  statute  would  work  a  hardship,  as  where  the 
estate  is  so  large  as  to  make  it  next  to  impossible  that  the  executor 
should  find  sureties  who  are  willing  to  justify  in  twice  the  penalty 
of  the  bond,  or  four  times  the  value  of  the  estate.  A  practice 
has  accordingly  arisen  which  it  would  be  well  to  confirm  by  stat- 
ute, by  which  the  surrogate  orders,  after  the  filing  of  a  bond  in  a 
penalty  for  a  reasonable  amount,  that  the  executor,  in  lieu  of  a 
fiarther  bond,  deposit  the  moneys  or  securities  of  the  estate,  to  the 
value  of  the  residue  not  covered  by  the  bond,  in  some  trust  com- 
pany, subject  only  to  the  order  and  approval  of  the  suiTogate  in 
the  proceeding,  and  on  notice  to  the  parties  interested  *  (see  Form 
No.  48). 

Superseding  letters.] — If  the  executor  neglect  to  give  the  bond, 
or  if  it  appear  that  he  is  legally  incompetent  to  serve  as  executor, 
the  surrogate  must  by  order  supersede  the  letters  testamentary 
issued  to  him,  and  thereupon  his  authority  and  rights  as  an  execu- 
tor cease.  If  there  be  no  acting  executor  of  the  will,  the  surrogate 
must  grant  letters  of  administration  with  the  will  annexed,  of  the 
assets  of  the  deceased  left  unadministered  (2  7?.  S.  72,  §  21). 

Effect  of  revocation.'] — It  is  to  be  observed,  however,  that  the 
order  of  revocation  is  not  retroactive,  and  all  sales  made  in  good 
faith,  and  aU  lawful  acts  done  by  the  executors  superseded,  remain 
valid  and  can  not  be  impeached  (2  R.  S.  79,  §  47).  Where  any  one 
of  several  executors,  to  whom  letters«testamentary  have  been  granted, 
dies,  becomes  lunatic,  is  convicted  of  an  infamous  offense,  or  other- 
wise becomes  incapable  of  executing  the  trust  reposed  in  him,  or 

*  It  has  been  held  that  where  the  executor  is  empowered  to  sell  the  real  property, 
the  security  should  be  for  double  the  amount  of  the  proceeds  which  may  come  to  his 
hands  for  the  benefit  of  others,  unless  they  are  very  large,  in  which  case  security  to 
a  limited  amount  beyond  the  fund  should  be  deemed  sufficient  (Holmes  v.  Cock,  2 
Barh.  Oh.  426).  So  where  a  clear  vested  interest  in  a  part  or  all  of  the  fund  is  shown 
to  exist  in  the  trustee,  security  will  be  required  only  for  the  residue  {Cotterellx.  Brock, 
1  Bradf.  148). 
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in  case  the  letters  are  revoked  or  ammlled,  with  respect  to  any  one 
of  them,  then  the  remaining  executors  may  proceed  and  complete 
the  execution  of  the  will  (2  R.  8.  Y8,  §  44).  And  in  case  there  is 
only  one  executor,  and  he  dies,  his  executor  can  not,  as  such,  admin- 
ister on  the  estate  (2  E.  S.  11,  §  17). 


ARTICLE  FIFTH. 

STJPPLEMENTAEY   LETTEES   ON   EEMOVAL    OF   DISABILITY. 

If  before  the  full  execution  of  the  wiU,  the  disability  of  either 
of  the  persons  therein  named  as  an  executor— e.  g.,  a  minor  or  an 
alien — is  removed,  he  is  entitled  on  application  to  supplementary 
letters  testamentary,  to  be  issued  in  the  same  manner  as  the  orig- 
inal letters,  and  he  is  thereupon  authorized  to  join  in  the  execution 
of  the  will,  with  the  persons  previously  appointed  (2  Ji.  S.  70,  §  5 ; 
see  Form  ISTo.  50). 

ARTICLE    SIXTH. 

FOEEIGN   LETTEES. 

Powers  of  foreign  executor. ^ — An  executor  appointe'd  in  an- 
other state,  of  the  wiU  of  a  person  who  was  domiciled  there, 
may,  without  taking  out  letters  in  this  state,  collect  debts  due 
in  this  state  to  the  decedent,  so  far  as  the  debtors  voluntarily 
pay.  It  is  only  when  he  needs  to  take  legal  proceedings  in  this 
state  for  the  recovery  of  such  debts,  that  it  is  necessary  for  him 
to  take  out  letters  here  {Parsons  v.  Lyman,  20  N.  Y.  103, 
affirming  28  Barh.  564).  So  he  may  dispose  of  assets  situated 
in  this  state  {Middlehrook  v.  Merchant's  BanTc,  14  All.  Pr.  462, 
note;  24  How.  Pr.  267).  The  general  rule  is,  however,  that  an 
executor  appointed  in  another  state  has'  not,  as  such,  any  authority 
beyond  the  sovereignty  by  virtue  of  whose  laws  he  was  appointed. 
The  effect  of  letters  issued  here  to  a  foreign  executor  or  adminis- 
trator is  not  declared  by  statute.  They  are  said  to  be  ancillary  to 
those  issued  by  the  courts  of  the  testator's  domicil  (  Vroom  v.  Yon 
Home,  10  Paige,  549),  and  they  undoubtedly  confer  upon  the 
party  receiving  them  full  authority  to  reduce  the  assets  in  this 
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state  to  possession,  and  to  distribute  the  same,  under  tlie  direction 
of  tlie  surrogate.  But  whether  the  distribution  of  such  assets,  after 
payment  of  domestic  debts,  should  be  directed  by  the  surrogate 
here,  or  should  be  remitted  to  the  court  of  the  testator's  domicUe  to 
be  fully  administered  under  the  order  of  that  court,  depends  upon 
the  special  circumstances  of  each  case.  It  is  not  a  question  of  juris- 
diction, but  of  judicial  discretion  (see  Parsons  y.  Zyman,  20  If. 
Y.  103). 

Application  for  letters.'] — The  statute  provides  that  where  let- 
ters of  administration,  or  letters  testamentary,  have  been  granted 
by  competent  authority  in  any  state  of  the  United  States,  the  per- 
son so  appointed  is  entitled  to  letters  of  administration  in  prefer- 
ence to  creditors,  &c.  (2  R.  8.  15,  §  31).  The  practice  is  well  set- 
tled to  grant  letters  to  the  attorney  in  fact-  of  the  foreign  executor 
(Texidor's  Estate,  2  Bradf.  105 ;  see  ante,  p.  13Y,  and^os^  p.  153). 


AETlCLE   SEVENTH. 

EFFECT  OF  LETTERS  AS  EVIDENCE. 

Letters  testamentary,  granted  by  any  officer  having  jurisdiction, 
are  conelusive  evidence  of  the  authority  of  the  persons  to  whom 
the  same  are  granted,  untU  they  are  reversed  on  appeal,  or  re- 
voked, as  provided  by  the  statute  (2  R.  S.  80,  §  56).  The  pro- 
•duction  of  the  letters  in  due  form  is  prima  facie  evidence  of  the 
'executor's  representative  capacity,  in  a  suit  brought  by  him  {Bel- 
den  V.  Meeker,  4tl  N.  T.  SOY ;  see  ante,  p.  123).  As  we  have 
already  had  occasion  to  observe,  letters  testamentary  relate  back 
to  the  death  of  the  testator,  and  legalize  those  intermediate  acts 
of  the  executor  which  he  might  have  done  had  he  been  executor 
at  the  time  {Bellinger  v.  Ford,  21  Barl).  311 ;  see,  also,  Rattoon  v. 
Overacker,  8  Johns.  126 ;  Vroom  v.  Yan  Borne,  10  Paige,  549 ; 
Priest  V.  WatMns,  2  Hill,  225 ;  Matter  of  Faulkner,  1 1d.  181). 


CHAPTER  IX. 

ADMINISTRATION  WITH  THE  WILL  ANNEXED. 

When  letters  are  issuable.} — In  the  preceding  chapter,  we  have' 
considered  the  case  of  a  decedent's  leaving  a  will,  by  the  terms  of 
which  an  executor  competent  and  willing  to  serve  is  nominated. 
But  cases  will  arise  where  the  will,  though  valid,  may  appoint  no  ex- 
ecutor, or  where  the  appointment  may  fail,  for  the  reason,  either  (1). 
that  the  person  appointed  expressly  renounces  or  is  deemed  to  have 
done  so  by  failing  to  appear  and  qualify ;  *  or  (2)  that  the  person 
appointed  dies  before  letters  are  issued  to  him ;  or  (3)  that  the  per- 
son nominated  is,  for  any  of  the  causes  specified  in  the  statute,  in- 
competent to  act,  or  that,  having  once  qualified,  he  is  superseded 
for  any  cause ;  f  or  (4)  that  the  executor,  having  qualified,  dies  be- 
fore he  has  administered  all  the  personal  estate  of  the  deceased.:]: 
The  administration  of  the  estate  under  the  directions  of  the  will, 
is  not  affected  by  the  omission  to  appoint  an  executor,  or  by  the 
failure  of  the  appointment  to  take  effect.  ||  In  such  a  case,  how- 
ever, it  becomes  necessary  for  the  surrogate  to  appoint  a  proper 
person  to  execute  the  will  of  the  testator,  so  far  as  it  properly  can 
be  executed  by  a  stranger,  or  one  to  whom  the  testator  has  not  con- 
fided any  trust.  The  person  so  appointed  receives  letters  of  admin- 
istration with  the  will  annexed,*!"  ^^^  thereupon  proceeds  to  admin- 

*  The  maimer  in  -which  renunciation  is  effected  and  the  process  to  compel  him  to 
appear  and  qualify,  are  pointed  out  ante,  p.  140. 

f  For  the  causes  rendering  any  person  incompetent  to  act  as  executor,  see  ante, 
p.  138;  and  for  the  cases  in -which  letters  testamentary  may  be  revoked,  see  anie,  p.  143. 

X  Formerly,  the  executor  of  the  deceased  executor  succeeded  to  his  duties,  hut  the 
rule  is  now  changed  by  statute  (2  R.  S.  11,  §  17 ;  and  see  ante,  p.  HI). 

II  In  both  cases  the  deceased,  in  the  language  of  the  boots,  is  said  to  die  quasi 
inlestaius  (1  Williams  on  Executors,  Wh  ed.  p.  461) ,  but  that  phrase  is  not  intended 
to  imply  that  the  testator  had  not  made  a  valid  disposition  of  all  his  property. 

Tf  In  case  of  the  executor's  dying  before  he  has  administered  aU  the  effects,  the 
grant  of  administration  is  also  entitled,  in  common  usage  (though  not  in  the  statute), 
"administration  de  bonis  nan" — i.  e.,  administration  of  the  goods,  <!tc.,  left  imadmin- 


150  ADMINISTRATION  WITF  THE  WILL  ANNEXED. 


When  Letters  are  Issuable. 


ister  the  personal  estate.  For  this  purpose,  he  has,  as  hereafter 
explained,  the  ordinary  powers  of  an  administrator  as  in  case  of  in- 
testacy, so  far  as  they  do  not  conflict  with  the  directions  of  the  will ; 
but  he  does  not,  by  his  appointment  by  the  surrogate,  acquire  in 
every  instance  the  powers  and  authority  conferred  by  the  will  on 
the  person  nominated  executor  therein.*  The  person  so  appointed 
is  termed  an  "  administrator  with  the  will  annexed."  Administra- 
tion with  the  will  annexed  is  frequently  distinguished  in  the  stat- 
utes from  an  ordinary  administration  in  case  of  intestacy;  but 
where  the  statute  neither  expressly  nor  impliedly  indicates  a  dif- 
ferent meaning,  an  administrator  with'  the  will  annexed  is  to  be  con- 
sidered as  included  in  the  term  "  administrator,"  where  that  word  is 
used  in  the  statute,  especially  where  this  construction  is  necessary 
to  secure  the  control  of  the  surrogate  and  the  just  and  proper  re- 
sponsibility of  the  administrator  {Mep.  Brown,  2  Bradf.  22). 

The  cases  in  which  the  surrogate  has  power  to  appoint  adminis- 
trators with  the  will  annexed  are  expressly  declared  by  the  statute 
in  several  distinct  sections,  and  in  a  slightly  different  order  from 
that  stated  above.  Letters  of  administration  with  the  will  annexed 
may  be  granted  (1)  where  all  the  persons  named  in  a  will  as  ex- 
ecutors renounce ;  or  (2)  after  summons  issued  and  served  as  pre- 
scribed by  the  statute,i-  such  executors  neglect  to  qualify  (2  R.  8. 
71,  §  12) ;  or  (3)  where  they  are  legally  incompetent  (2  R.  8.  Yl, 
§  14) ;  or  (4)  where  all  of  several  executors  to  whom  letters  testa- 
mentary have  been  granted  die,  become  lunatic,  convict  of  an  in- 
famous offense,  or  otherwise  become  incapable  of  executing  the 
trust  reposed  in  them  (2  R.  8.  78,  §  45, 1st  clause) ;  or  (5)  in  case 
of  the  death  of  the  sole  or  surviving  executor  of  any  last  will  (2 
R.  8.  71,  §  17,  last  clause) ;  or  (6)  where  the  letters  testamentary 
have  been  revoked  according  to  law  (2  R.  8.  78,  §  45,  1st  clause),:]: 
or  superseded  by  order  of  the  surrogate  (2  R.  8.  72,  §  21). 

istered — ^but  as  this  phrase  is  also  used  in  speaMng  o'f  the  case  where  an  administra- 
tor dies  before  he  has  administered  all  the  effects,  it  is  desirable,  to  avoid  confusion, 
to  confine  it  to  the  latter  case. 

*  The  principal  distinction  in  this  respect  is  in  regard  to  his  power  in  respect  to 
real  property,  which  is  explained  post,  p.  154. 

•f  For  provisions  of  the  statute  as  to  summons  to  qualify  or  renounce,  see  ante,  p. 
141. 

:j:  In  1863,  an  act  was  passed  amending  this  statute  by  adding  a  provision  giving 
the  supreme  court  power,  when  it  has  acquired  jurisdiction  over  an  estate  in  an  ac- 
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Application  for  letters.] — -Where  the  apphcation  is  made  on 
the  ground  that  all  the  executors  or  administrators  are  dead,  or  that 
their  letters  have  been  revoked  or  superseded,  prima  facie  evi- 
dence of  the  fact  that  there  are  assets  of  the  deceased  left  unad- 
ministered  by  the  former  executor  or  administrator  is  all  that  is 
necessary  to  confer  jurisdiction ;  and  for  this  purpose  a  general 
allegation  in  the  verified  petition  for  letters  that  the  executors 
named  in  the  will  died  leaving  certain  property  and  assets  of  the 
testator  still  unadministered,  followed  by  a  statement  of  the  value 
thereof,  is  sufficient  to  confer  jurisdiction  upon  the  surrogate  to 
issue  letters  to  the  petitioner.  And  on  the  application,  the  surro- 
gate can  not  determine  the  question  whether  the  statute  of  limita- 
tions and  the  lapse  of  time  has  not  barred  the  remedy  to  recover 
the  alleged  unadministered  assets,  or  whether  the  proposed  admin- 
istrator with  the  wiU  annexed  would  have  any  legal  or  equitable 
cause  of  action  for  the  benefit  of  the  estate.  Such  questions  aS 
these  are  to  be  raised,  if  at  all,  in  subsequent  proceedings  {Pu7n- 
pelly  V.  TinMam,  23  Bari.  321). 

Who  are  entitled  to  letters.] — ^When  letters  of  administration 
with  the  wiU  annexed  are  to  be  issued,  the  order  of  priority  of 
right  to  such  letters  is  fixed  by  the  statute  above  mentioned  (2 
H.  S.  Yl,  §  14),  providing  for  letters  of  administration  with  the 
will  annexed,  granted  in  the  first  instance  when  no  executor  has 
qualified,  in  the  following  language :  "  Letters  testamentary  shall 
issue,  and  administration  with  the  will  annexed  be  granted,  as  if  no 
executors  were  named  in  such  will,  to  the  residuary  legatees,  or 
some  or  one  of  them,  if  there  be  any ;  if  there  be  none  that  will 
accept,  then  to  any  principal  or  specific  legatee,  if  there  be  any ;  if 
there  be  none  that  will  accept,  then  to  the  widow  and  next  of  kin 
of  the  testator,  or  to  any  creditor  of  the  testator,  in  the  same  man- 


tion  on  proceedings  for  partition,  or  for  the  construction  of  a  ■will,  to  appoint  a  re- 
ceiver of  the  estate  upon  the  death  of  the  surviving  executor,  and  during  the  pendency 
of  the  action  or  proceedings  ;  and  declaring'  that  receivers  so  appointed  shall  have 
Tike  power  and  authority  as  administrators  with  the  will  annex€d,  but  subject  to  the 
orders  of  the  supreme  court  {L.  1863,  c.  466).  But  this  act  is  held  not  to  supersede 
the  power  or  duty  of  the  surrogate  to  appoint  an  administrator  with  the  will  an- 
joexed,  even  after  the  supreme  court  have  appointed  a  receiver  of  the  same  estate 
I^Depau's  Estate,  1  Tmlc.  290). 
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ner  and  imder  the  like  regulations*  and  restrictions,  as  letters  of 
administration,  in  case  of  intestacy  "  (2  S.  S.  71,  §  14). 

This  order  of  preference,  it  will  be  observed,  differs  in  part 
from  that  prescribed  as  to  the  right  of  administration  in  case  of 
intestacy,  by  preferring  the  general  and  the  specific  legatees,  if  any 
there  be,  to  the  husband,  widow,  or  next  of  kin.  In  the  absence 
of  any  such  who  will  accept,  reference  is  made  to  the  rules  appli- 
cable to  priority  of  right  to  ordinary  administration.  The  other 
principal  provision  of  the  statute  (2  JR.  S.  18,  §  45),  which  pro- 
vides for  the  issue  of  letters  of  administration  with  the  will  an- 
nexed, when  executors  having  received  letters  die  or  are  removed, 
&c.,  defines  the  right  to  letters  of  administration  with  the  will  an- 
nexed in  somewhat  different  language,  which  has  given  rise  to  con- 
fiicting  constructions.  The  last  named  statute  directs  that  letters 
of  administration  with  the  will  annexed,  or  of  general  administra- 
tion upon  goods  left  unadministered  by  previous  executors  or  ad- 
ministrators shall  issue  "  to  the  widow  or  next  of  kin  or  creditors 
of  the  deceased,  or  others  in  the  same  manner  as  hereinbefore 
directed,  in  relation  to  original  letters  of  administration ;  which 
administrator  shall  give  bonds  in  the  Hke  penalty,"  &c.,  as  "  herein- 
before required  of  administrators." 

By  the  true  construction,  we  consider  that  this  provision  should 
be  considered  distributively,  that  is  to  say,  where  the  case  is  one  of 
general  administration,  the  letters  are  to  issue  to  the  person  who 
would  be  entitled  in  case  of  original  letters  of  general  administrsr 
tion ;  and  where  it  is  one  of  administration  with  the  will  annexed, 
the  letters  are  to  be  issued  to  the  person  who  by  2  H.  S.  Yl,  §  14, 
last  above  stated,  would  be  entitled  to  original  letters  of  adminis- 
tration with  the  wiU  annexed.  This  construction  is  sustained  by 
Jie  Ward  (5  JV.  Y.  Surr.  [1  Redf.'\  254),  and  is  in  harmony  with 
Exp.  Brown  (2  Bradf.  22).  The  contrary  construction  was 
adopted  in  a  brief  decision  {Spinning's  Estate,  1  Tuck.  18),  where, 
however,  no  authority  was  cited.  Guided  by  this  principle,  the 
legatees,  residuary  or  specific,  have  in  all  cases  the  prior  right,  by 
virtue  of  section  14  of  2  Ji.  S.  11,  and  after  them,  then  others 
have  the  right  in  the  same  order  of  priority  that  they  would  have 
to  letters  of  administration  if  there  were  no  will ;  and  for  the  de- 
finition of  that  order  we  must  refer  to  2  B.  S.  74,  §§  27-35,.  as 
now  amended.     The  general  result,  then,  is  to  give  the  right  to 
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letters  of  administration  with  the  will  annexed,  in  aU  cases,  in  the 
following  order : 

1.  To  the  residuary  legatees,  or  some  or  one  of  them,  if  there 
be  any. 

2.  If  there  be  none  who  will  accept,  then  to  any  principal  or 
specific  legatee,  if  there  be  any. 

3.  If  there  be  none  who  will  accept,  then : — {a)  To  the  hus- 
band or  widow.  (5)  To  the  children,  (c)  To  the  father,  (d)  To 
the  brothers.  («)  To  the  sisters.  (/)  To  the  grandchildren,  (ff) 
To  any  other  of  the  next  of  Mq  who  would  be  entitled  to  share 
in  the  distribution,  (h)  To  the  creditors,  the  one  first  applying 
having  preference,  except  that  in  the  city  of  Kew  York  and  the 
county  of  Kings,  the  public  administrator  has  preference  over 
creditors.  (^)  Any  stranger,  except  that  in  counties  other  than 
those  of  New  York  and  Kings,  the  county  treasurer  has  preference 
over  strangers. 

The  construction  and  effect  of  these  rules,  and  the  qualifications 
applicable  in  case  of  marriage,  guardianship,  &c.,  are  more  fully 
considered  in  the  chapter  on  Administration  {seej)ost,  Chapter  X). 

Oath  and  bond.'] — An  administrator  with  the  will  annexed,  be- 
fore receiving  letters,  must  take  the  same  oath  that  is  required  of 
a  general  administrator  (2  J?.  S.  77,  §  41) ;  and  must  give  the  bond 
required  of  a  general  administrator  (2  H.  8.  78,  §  45 ;  76,  §  42 ; 
see  Mep.  Brown,  2  Bradf.  22). 

Foreign  will.'] — In  the  case  of  a  foreign  will,  the  usage  has  pre- 
vailed, as  a  matter  of  comity,  to  grant  letters  of  administration 
with  the  win  annexed,  to  the  attorney  in  fact  of  the  foreign  exec- 
utor, if  he  applied  and  produced  a  power  of  attorney  authorizing 
him  to  receive  such  letters  on  behalf  of  the  executor.  If  no  suffi- 
cient application,  however,  was  made  by  such  an  attorney,  the  court 
would  grant  administration  under  the  statute  to  the  legatees,  or  to 
other  persons  entitled  {Texidor's  Estate,  2  Bradf.  105).  ]S"ow, 
however,  the  subject  is  regulated  by  the  statute  {L.  1863,  c.  403), 
the  provisions  of  which  have  been  stated  and  explained  {ante, 
p.  137). 

Duties  and  powers  under  letters.] — In  regard  to  the  general 
administration  of  the  personalty,  an  administrator  with  the  will 
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annexed  has  the  same  powers  as  an  ordinary  administrator  in  case 
of  intestacy,  except  that  he  is  to  be  guided  by  the  will  of  the  tes- 
tator. Where  he  is  appointed  to  succeed  to  an  executor  who  has 
received  letters,  but  has  died  or  has  been  removed,  he  succeeds,  in 
general,  to  the  powers  and  to  the  duties  of  his  predecessor ;  and 
if  a  decree  had  previously  been  obtained  against  his  predecessor 
for  a  payment  due  from  the  estate,  the  administrator  with  the  will 
.annexed  should  satisfy  the  decree  by  payment,  and  the  surrogate 
may  enforce  this  duty  {Bowers  v.  Emerson,  14  Barb.  652).  He 
may  enforce,  also,  the  obligations  of  the  deceased  or  removed  pre- 
decessor to  the  estate,  and  for  this  purpose  may  compel  an  account- 
ing {Olapj>  V.  Meserole,  1  All.  Ct.  App.  Dec.  362 ;  Z.  1865,  p.  1455, 
c.  733) ;  and  may  maintain  an  action  for  an  accounting  against  such 
predecessor,  or  against  his  personal  representative  after  his  death, 
for  assets  left  unadministered  by  such  predecessor  *  ( Walton  v. 
Walton,  4  All.  Ct.App.  Dec.  512). 

Performing  the  will.'] — The  statute  provides  that  "  in  all 
-cases  where  letters  of  administration  with  the  will  annexed  shall 
be  granted,  the  wUl  of  the  deceased  shall  be  observed  and  per- 
formed ;  and  the  administrators  with  such  will  shall  have  the  rights 
and  powers,  and  be  subject  to  the  same  duties,  as  if  they  had  been 
named  executors  in  such  will "  (2  B.  S.  12,  §  22).  This  provision 
has  been  the  subject  of  much  controversy.  There  is  eminent  au- 
thority for  regarding  it  as  only  declaratory  of  the  common  law, 
and  applicable  neither  to  real  property  in  any  case,  nor  to  discre- 
tionary powers,  nor  to  gifts  in  trust,  nor  to  powers  inseparably 
connected  therewith  {Dominick  v.  Michael,  4  8andf.  3Y4).  It  is 
well  settled  that  devises  to  the  executors,  and  discretionary  powers 
relating  to  real  property,  at  least,  do  not  pass  to  the  administrator 

*  An  administrator  with  the  will  annexed,  appointed  in  this  state,  can  not  maintain 
an  action  against  the  agent  of  the  deceased  executor  to  compel  him  to  account  for 
money  collected  as  rents  of  lands  in  another  state,  nor  for  money  collected  as  rents 
of  lands  in  this  state,  in  respect  of  which  there  is  a  devise  in  trust  or  power  of  sale 
to  such  deceased  executor.  Nor  is  the  agent  of  the  executor  liable  In  an  ordinary 
action  of  account,  at  law,  for  proceeds  of  personal  property  belonging  to  the  estate 
in  his  hands,  to  such  administrator.  The  agent  is  liable  to  the  executor  and  his  per- 
sonal representatives ;  the  executor  is  liable  to  the  estate,  and  the  remedy  of  the  ad- 
ministrator at  law  is  against  his  personal  representatives.  If  he  has  a  remedy  against 
the  agent,  it  is  in  equity  {Smith  v.  Edmonds,  10  N.  Y.  Leg.  Obs.  185). 
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with  the  will  annexed  {Beekman  v.  Bonsor,  23  N.  Y.  298,  affirm- 
ing Beehman  v.  People,  27  Barh.  260).*  The  decided  weight  of 
authority  supports  also  the  proposition  that  the  administrator  with 
the  will  annexed  has  no  power  in  respect  to  the  real  property  by 
virtue  of  this  section,  and  that  the  statute  was  intended  to  refer 
only  to  personal  property  f  {Conklin  v.  Egerton,  21  Wend.  430 ; 
25  Id.  224 ;  Dunning  v.  Ocean  Nat.  B%  6  Lans.  296).  Where, 
however,  an  administrator  with  the  will  annexed  assumes  to  act  as 
trustee  of  the  real  property  under  the  wOl,  he  may  be  held  to  ac- 
count therefor  as  such  trustee  {Le  Fort  v.  Delafield,  3  Edw.  32). 
For  forms  of  petition,  letters,  and  all  proceedings,  see  Forms 
Nos.  51-52).     . 

*  The  necessity  of  such  a  construction  has,  howerer,  been  questioned  by  Davis, 
J.,  in  Roome  T.  PMli'ps  (27  K  Y.  357,  363). 

f  The  contrary  was  held  in  Matter  of  Anderson  (5  N.  Y.  Leg.  Obs.  302),  in  respect 
to  powers  which  the  executor  would  have  had  as  exeeutor  ;  the  distinction  being  taken 
that  it  is  only  where  an  executor  takes  as  trustee  that  the  power  of  chancery  to  fill  his 
place  is  exclusive. 
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Abt.  1. — Jurisdiction  in  cases  of  intestacy, 
2. — Who  are  entitled  to  letters. 
3. — Proceedings  to  obtain  letters. 
4. — Qualifications  of  administrator. 
6. — Effect  of  grant  of  letters. 
6. — Revocation  of  letters. 
7. — Administration  de  bonis  non. 


ARTICLE   FIRST. 

JURISDICTION   IN   CASES   OF    INTE8TACT. 

Where  the  administration  of  an  estate — ^that  is,  the  collection 
and  preservation  of  the  personal  effects  of  a  deceased  perspn,  and 
their  final  disposition  according  to  law — ^is  not  conferred  upon  any 
particular  person  by  the  will  of  the  deceased  himseK,  or  where 
such  person  if  appoiated,  is  incapable  of  performing  that  function^ 
the  duty  devolves  upon  the  surrogate  of  appointing  one  who  can. 
The  last  chapter  was  devoted  to  the  consideration  of  the  surrogate's 
power  of  appointment  in  cases  where  the  will  of  a  deceased  failed 
to  appoint,  or  where  its  appointee  was  either  incapacitated  or 
ceased  to  act  for  any  cause.  We  now  come  to  consider  the  subject 
of  administration  in  cases  of  intestacy. 

The  jurisdiction  of  surrogates  is  more  restricted  in  the  matter 
of  the  administration  of  intestates'  estates  than  is  their  jurisdiction 
in  matters  of  probate.  The  statutes  relating  to  the  general  juris- 
diction of  surrogates  {ante,  p.  12),  and  those  defining  their  special 
jurisdiction  as  to  probate  {ante,  p.  61),  should  be  read  in  connec- 
tion with  the  statute  conf eiTing  jurisdiction  in  cases  of,  intestacy. 
The  latter  statute  is  as  follows : 

"  The  surrogate  of  each  county  shall  have  sole  and  exclusive 
power,  within  the  county  for  which  he  may  be  appointed,  to  grant 
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letters  of  administration  of  tlie  goods,  chattels,  and  credits  of  per- 
sons *  dying  intestate,  in  the  following  cases : 

"1.  "Where  an  intestate,  at  or  immediately  previous  to  his 
death,  was  an  inhabitant  of  the  cotmty  of  such  surrogate,  in  what- 
ever place  such  death  may  have  happened : 

"  2.  Where  an  intestate,  not  being  an  inhabitant  of  this  state, 
shall  die  in  the  county  of  such  surrogate,  leaving  assets  therein : 

"  3.  Where  an  intestate,  not  being  an  inhabitant  of  this  state, 
shall  die  out  of  the  state,  leaving  assets  in  the  county  of  such  sur- 
rogate, and  in  no  other  county : 

"  4.  Where  an  intestate,  not  being  an  inhabitant  of  this  staife, 
shall  die  out  of  the  state,  not  leaving  assets  therein,  but  assets  of 
.  such  intestate  shall  thereafter  come  into  the  county  of  such  surro- 
gate "(2^.^.  73,  §23). 

"  Whenever  an  intestate,  not  being  an  inhabitant  of  this  state, 
shall  die  out  of  the  state  leaving  assets  in  several  counties,  or  assets 
of  such  intestate  shall  after  his  death  come  into  several  counties, 
the  surrogate  of  any  county, in  which  such  assets  shall  be,  shall 
have  power  to  grant  letters  of  administration  on  the  estate  of  such 
intestate  "  {Id.  §  24,  first  clause). 

Limitation  of  jurisdiction. — The  statute,  it  will  be  seen,  recog- 
nizes two  general  classes  of  persons :  (1)  inhabitants  of  the  state ; 
and  (2)  non-inhabitants.  By  the  first  subdivision  of  §  23,  jurisdic- 
tion is  conferred  in  cases  of  intestacy  of  all  inhabitants  of  the  state ; 
while  by  the  next  following  three  subdivisions  of  §  23  and  the  first 
clause  of  §  24,  jurisdiction  is  conferred  in  cases  of  the  intestacy  of 
some  non-inhabitants  only.  The  jurisdiction  in  cases  of  non-inhab- 
itants depends  on  the  existence  of  personal  effects  of  the  deceased 
in  the  state,  and  is  expressly  conferred  by  the  statute  (1)  whenever 
the  deceased  dies  in  the  state,  leaving  assets  in  the  county  of  his 
decease ;  and  (2)  when  he  dies  out  of  the  state,  leaving  assets  in 
the  state,  or  assets  thereafter  come  into  the  state.  Under  the  gen- 
eral jurisdiction  conferred  on  the  surrogate,  however,  his  powers 
are  held  to  extend  to  all  cases  in  which  the  deceased  left  assets  in 


*  Indiana;  althougli  living  within  the  state,  if  belonging  to  a  tribe  whose  separate 
government  is  recognized,  and  resident  upon  their  reservation,  are  not  within  the 
statute,  and  the  surrogates  have  no  power  to  grant  letters  of  administration  upon  the 
estates  of  such  persons  (Dole  v.  Irish,  2  Barb.  639). 
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the  state  or  assets  thereafter  come  into  the  state,  without  regard  to 
the  place  of  his  death  {Kohler  v.  Knapp,  1  Bradf.  241 ;  and  see 
a/Thte,  p.  63). 

The  surrogate's  jurisdiction  in  regard  to  probate  is  more  exten- 
sive, since  he  may  also  grant  probate  of  a  will  which  purports  to 
devise,  or  relates  to,  real  estate  situate  within  this  state.* 

Exclusive  jurisdiction,.] — In  addition  to  the  general  provision 
as  to  exclusive  jurisdiction  already  stated  {cmte,  p.  30),  it  is  par- 
ticularly provided  by  the  last  clause  of  §  24,  that  the  surrogate 
first  granting  letters  of  administration  shall  thereby  acquire  sole 
and  exclusive  jurisdiction  over  the  estate,  and  be  vested  with  all 
the  powers  incidental  thereto ;  and  by  §  25,  it  is  further  pravided 
that  the  persons  appointed  administrators  shall  have  sole  and  ex- 
clusive authority  as  such,  and  be  entitled  to  demand  and  recover 
from  every  person  subsequently  appointed  administrator  of  the 
same  estate,  the  assets  of  the  deceased  in  his  hands.  Eut  aU  acts 
in  good  faith,  of  such  subsequent  administrator,  done  before  notice 
of  such  previous  letters,  are  valid ;  and  all  suits  commenced  by 
him,  may  be  continued  by,  and  in  the  name  of,  the  first  adminis- 
trators. 

Proof  of  jurisdictional  facts.] — The  statute  confers  on  the 
surrogate  jurisdiction  in  certain  cases  over  the  estate  of  an  intes- 
tate decedent.  The  facts  of  death  and  intestacy,  as  well  as  the 
facts  of  inhabitancy  or  assets,  are,  therefore,  jurisdictional.  The 
statute  further  requires  that  before  any  letters  of  administration 
are  granted  on  the  estate  of  a  decedent,  the  fact  of  the  person's 
dying  intestate  must  be  proved  to  the  satisfaction  of  the  surro- 
gate t  (2  JR.  S.  74,  §  26),  and  it  is  made  the  duty  of  the  surrogate 

*  The  cases  in  which  the  surrogate  of  the  proper  county  may  admit  a  will  to  pro- 
bate or  grant  administration  may  he  summed  up  as  follows :  He  may  take  probate  or 
grant  administration  whenever  the  deceased  was  an  inhabitant  of  the  state,  or  left 
assets  here,  or  assets  thereafter  come  into  the  state,  and  he  may  besides  grant  pro- 
bate  whenever  the  wiU  purports  to  devise,  or  relates  to,  real  estate  situate  in  the 
state. 

f  It  would  be  beyond  the  scope  of  the  present  work  to  discuss  the  class  of  cases 
in  which  there  is  no  direct  evidence  of  death,  and  where  the  fact  of  death  is  sought 
to  be  established  by  proof  of  the  absence  of  the  person,  and  that  he  has  not  been 
heard  from,  (fee.  On  this  subject,  consult  Stouvmel  y.  Sl^liem  (2  Daly,  819);  Oppen- 
heim  v.  Wolf  (3   Sandf.    Ch.   511);    Gerry  y.-Post  (13  How.  Pr.  118);    Merritt  v 


INTESTACY  AND  LETTERS  OF  ADMINISTRATION.  !!59 

Order  of  Preference. 

to  examine  the  persons  applying  for  letters  on  oath,  touching  the 
time,  place  and  manner  of  the  death,  and  whether  or  not  the 
party  dying  left  any  will  (2  R.  S.  74,  §  26).  He  may  also,  in  like 
manner,  examine  any  other  person,  and  may  compel  such  person 
to  attend  as  a  witness  for  that  purpose  (li.)  The  fact  that  the 
deceased  was  not  intestate  may  be  shown  either  by  original  proof 
of  a  will,  or  by  evidence  that  a  wiU  had  been  duly  proved  in  a 
court  of  competent  jurisdiction.  But  it  is  proper,  upon  an  allega- 
tion of  the  existence  of  an  unproven  wiU,  to  stay  proceedings  to 
afford  opportunity  to  have  it  proved  in  due  course  {Isham  v. 
Oibbons,  1  Bradf.  69).  If  it  is  alleged  that  the  decedent  left  a 
will,  and  an  executed  will  is  traced  last  to  his  possession,  there 
must  be  proof  of  search  for  it  among  his  papers.  If  it  can  not  be 
found,  the  presumption  is  that  he  revoked  it  by  destroying  it 
{BulMey  v.  Redmond,  2  Bradf.  281 ;  see  ante,  p.  92). 


AETICLE  SECOND. 

WHO   AEE   ENTITLED   TO    LETTERS. 

Order  of  preference.'] — The  statute  secures  the  right  to  ad- 
minister the  estate  of  an  intestate  to  those  who,  in  other  respects 
being  proper  persons,  have  the  greatest  interest  in  the  distribution 
of  the  personal  estate  without  reference  to  the  interests  in  the  real 
property  (Sweezey  v.  WilUs,  1  Bradf.  495).  This  right  is  a  per- 
sonal right,  and  one  who  is  entitled  thereto  can  only  deprive  others 
of  their  claim  by  taking  letters  himseK.  He  is  not  entitled  to 
nominate  a  third  person  {Matter  of.  Root,  ^  N.Y.  Leg.  Obs.  449  ; 
Matter  of  Ward,  6  Id.  111).  The  persons  entitled  to  priority  are 
enumerated  by  the  statute  as  follows :  "  Administration,  in  case  of 
intestacy,  shall.be  granted  to  the  relatives  of  the  deceased,  who 
would  be  entitled  to  succeed  to  his  personal  estate,  if  they  or  any 
of  them  will  accept  the  same,  in  the  following  order  : 

Tkompson  (1  Silt.  5S0) ;  ICing  y.  Paddock  (18 /oAns.  141);  McCartee  v.  Camd{\ 
Barb.  Oh.  4S5);  Eagle  v.  Mmmett  (4  Bradf.  IIY ;  s.  c.  3  Abb.  Pr.  218) ;  Moehring  v. 
Mitchell  (1  Barb.  Oh.  264) ;  Clarke  v.  Cummings  (5  Barb.  339,  354) ;  Ram  ore  Facts, 
110). 
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"  Firsi.  To  Ms  widow ; 

"Second.  To  Ms  children ; 

''Third.  To  the  father; 

"  Fourth.  To  the  mother ; 

"Fifth.  To  the  brothers ; 

"  Sixth.  To  the  sisters ; 

"  Seventh.  To  the  grandchildren ; 

"  Eighth.  To  any  of  the  next  of  kin  Avho  would  be  entitled  to 
share  in  the  distribntion  of  the  estate. 

"  If  any  of  the  persons  so  entitled  be  minors,  administration 
shall  be  granted  to  their  guardians. 

"If  none  of  the,  said  relatives  or  guardians  will  accept  the 
same,  then  to  the  creditors  of  the  deceased,  and  the  creditor  first 
applying,  if  otherwise  competent,  shall  be  entitled  to  a  preference. 

"If  no  creditor  apply,  then  to  any  other  person  or  persons 
legally  competent ;  but  in  the  city  of  New  York  [and  in  Kings 
county  also,  by  1  Z.  18T1,  p.  648,  c.  335,  §  4],  the  public  adminis- 
trator shall  have  preference,  after  the  next  of  kin,  over  creditors 
and  aU  other  persons;  and  in  other  counties  of  this  state,  the 
county  treasurer  shall  have  preference  over  all  other  persons ;  and 
in  case  of  a  married  woman  dying  intestate,  her  husband  shall  be 
entitled  to  administration  in  preference  to  any  other  person "  (2 
E.  S.  74,  §  27,  as  am'd  Z.  1863,  c.  362,  §  3 ;  Z.  1867,  c.  782, 
§6). 

Consiyruction  of  the  statute.] — Under  tMs  statute,  it  is  not  every 
relative  of  the  deceased  who  is  entitled  to  administer  in  preference 
to  creditors  and  the  pubhc  administrator.  Interest  is  a  necessary 
qualification.  The  statute  does  not  secm'e  the  right  to  a  relative 
who  might  in  some  contingencies  be  entitled  to  a  share  at  the 
time  of  distribution,  but  who  was  not  entitled  at  the  decedent's 
death.  Those  only  are  to  be  considered  who  will  be  entitled  to 
share  in  the  surplus,  if  any,  by  virtue  of  their  right  of  succession 
as  the  next  of  kin.  So,  also,  a  relative  who,  by  right  of  succes- 
sion, comes  in  to  take  the  place  of  one  of  the  next  of  kin  who 
was  entitled  to  a  distributive  share,  but  who  died  before  the  ap- 
plication for  letters,  is  not  within  the  statute,  and  is  not  entitled 
to  take  in  preference  to  creditors  and  the  public  administrator 
(Z.  1863,  p.  607,  c.  362,  adopting  the  doctrine  of  Puhlio  Admin- 
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istrator  v.  Peters,  1  Bradf.  100,  and  superseding  Lathrop  v. 
Smger,  24  N.  Y.  ilT,  whicli  affirmed  35  Barb.  64).  And  on  a 
contest  for  preference  between  relatives  whose  priority  is  not  des- 
ignated by  the  statute,  the  single  point  to  be  ascertained  is  who 
will  be  entitled  to  the  surplus  of  what  is  confessedly  personal 
estate  (Sweezcy  v.  Willis,  1  Bradf.  495).  Thus  where  the  intes- 
tate was  illegitimate,  and  unmarried,  and  died  domiciled  in  a  coun- 
try by  the  law  of  which  he  could  have  no  legal  kindred,  except 
lineal  descendants,  a  lawful  son  of  the  mother  of  the  intestate  has 
no  right  to  a  distributive  share  ia  the  estate  of  the  decedent,  and 
consequently  is  not  entitled  to  letters  of  administration  here 
{Puhlia  Administrator  v.  Hughes,  .1  Bradf.  125).  Where  admin- 
istration is  claimed  by  an  alleged  son  of  the  intestate,  but  his 
legitimacy  is  denied,  proofs  must  be  taken,  and  the  question  of 
interest  determined  {Ferrie  v.  Public  Administrator,  3  Bradf. 
151).  The  fact  that  the  claimant  is  a  nearer  relative  of  the  in- 
testate than  any  other  person  within  the  United  States,  does  not 
entitle  him  to  administer,  if  there  are  elsewhere  next  of  kin  of  a 
prior  class.  If  the  next  of  kin  entitled  under  the  statute  is  not 
herej  or  is  not  legally  competent,  the  public  administrator  or  cred- 
itors are  entitled  *  {PuUio  Administrator  v.  Watts,  1  Paige,  347 ; 
reversed  on  other  grounds  in  4  Wend.  168). 

Preference  of  persons  in  samie  class?i^ — As  the  statute  enumer- 
ates the  persons  having  a  right  to  administration  in  classes,  it  be- 
comes necessary  to  distinguish  between  several  persons  of  the  same 
class,  and  successive  provisions  of  the  statute  provide  for  cases  of 
this  character.  When  there  shall  be  several  persons  of  the  same 
degree  of  kindred  to  the  intestate,  entitled  to  administration,  they 
are  preferred  in  the  following  order : 

First.  "  Males  to  females." 

Second.  "  Relatives  of  the  whole  blood  to  those  of  the  half 
^lood." 

Third.  "  Unmarried  women  to  such  as  are  married." 


*  Where  a  special  statute  was  passed  vesting  in  the  relatives  of  a  deceased  il- 
legitimate domiciled  abroad  the  interest  of  the  people  of  the  state  in  his  assets 
situated  here,  it  was  held  that  the  statute  gare  the  relatives  a  right  to  administra' 
tion,  although  it  was  passed  pending  an  appeal  taken  from  an  order  granting  letters 
to  the  public  administrator  (Pctos  v.  2'ublic  Administrator,  I  Bradf.  200). 
11 
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And  when  there  are  several  persons  equally  entitled  to  admin- 
istration, the  surrogate  may,  in  his  discretion,  grant  letters  to  one 
or  more  of  such  persons  *  (2  H.  S.  74,  §  28). 

Where  there  are  several  claimants  for  administration,  between 
whom  the  court  must  choose  according  to  its  discretion,  the  court 
wiU,  other  things  being  equal,  decree  administration  to  the  one 
who  has  the  greatest  interest  {Tucker  V;  Westgarth,  2  Adda/mSy 
352).  t 

Husband  and  wife.} — Formerly,  %,  husband  as  such,  if  other- 
wise competent  according  to  law,  was  solely  entitled  to  administra- 
tion of  his  wife's  estate, 'and  was  required  to  give  bonds  as  other 
persons  (2  E.  S.  15,  §  29,  1st  clause ;  S/mmway  v.  Cooper,  16  Barl. 
656;  Hansom  v.  Nichols,  22  N.  Y.  110;  Watson  v.  Bonney,  2 
Sandf.  405 ;  MoCoster  v.  Golden,  1  Bradf.  64).  Now,  however, 
the  succession  to  the  personalty  of  a  married  woman  dying  leav- 
ing descendants,  is  regulated  by  the  statute  of  distributions  (see 
ante,  p.  52).  But  where  a  married  woman  leaves  no  descendants, 
the  rule  embodied  in  the  statute  last  quoted  still  apphes.  The 
common  law  right  of  the  husband  to  administer  his  deceased  wife's 
estate,  and,  through  such  administration,  to  acquire  the  title  to  her 
personal  property  not  reduced  to  possession  during  coverture,  sub- 
ject only  to  the  payment  of  her  debts,  is  held  not  to  have  been 
affected  by  the  statutes  of  1848  and  1849  in  relation  to  married 
women.  Those  statutes  give  the  wife  control  of  her  separate 
estate,  with  power  of  testamentary  disposition,  during  her  life ; 
but,  if  she  dies  intestate,  the  rights  of  her  husband,  as  her  succes- 
sor, are  not  affected,  and  he  is  not  prevented  from  administration 
and  consequent  enjoyment  of  the  property.  The  amendment  of 
the  79th  section  of  the  statute  of  distributions,  in  1867,  did  not, 
therefore,  affect  the  right  of  the  husband  to  administration  and 
enjoyment  of  his  deceased  wife's  personal  estate,  except  in  the 
case  therein  specified,  of  her  dying,  leaving  descendants  (Barnes 

*  Under  the  old  statute  (1  R.  L.  1802),  directing  administration  to  be  issued  to 

the  widow,  or  next  of  kin,  or  some  of  them,  the  surrogate  might,  in  his  discretion, 

grant  administration  to  any  one  of  the  next  of  Hn,  to  the  exclusion  of  the  others  in 

.  equal  degree ;  and  to  a  woman  to  the  exclusion  of  a  man  ( Taylor  v.  Delancey,  2  Oai. 

Cos.  243). 

■j-  On  the  question  of  who  are  next  of  Mn,  the  reader  must  consult  the  statute  of 
distributions,  which  we  have  fully  discussed  in  a  previous  chapter  (see  ante,  p.  48). 
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V.  Underwood.,  47  N.  T.  351,  rev'g  3  Lans.  526).  If  tlie  husband 
does  not  take  out  letters  of  administration  in  such  a  case  on  his 
wife's  estate,  he  is  presumed  to  have  assets  in  his  hands,  sufficient 
to  satisfy  her  debts,  and  is  liable  therefor;  and  if  he  dies,  leaving 
any  assets  of  his  wife  unadministered,  they  pass  to  his  executors 
or  administrators,  as  part  of  his  personal  estate,  but  are  liable  for 
her  debts  to  her  creditors,  in  preference  to  the  creditors  of  the 
husband  (2  R.  S.  75,  §  29,  last  clause). 

Non-resident  intestate.'] — In  the  case  of  an  intestate  who  was 
not  an  inhabitant  of  this  state,  and  who  died  leaving  assets  in  the 
state,  if  no  application  for  letters  of  administration  is  made  by  a 
competent  relative  entitled  thereto,  a  person  who  has  obtained 
letters  of  administration  or  letters  testamentary  from  competent 
authority  in  any  other  state  of  the  United  States  is,  on  producing 
such  letters  here,  entitled  to  letters  of  administration  in  preference 
to  creditors  or  other  persons,  except  the  public  administrator  in 
New  York  city  and  in  Kings  county  (2  E.  S.  75,  §  31,  and  ante, 
p.  153).* 

ARTICLE    THIRD. 

PEOCEEDINGS  TO  OBTAIN  LETTERS . 

AppUoaUonfor  letters.]— The  person  having  the  first  right  to 
administration  upon  the  estate  of  an  intestate,  or,  in  case  of  his 
refusal  to  accept  the  trust,  the  one  having  the  next  preference, 
may  apply,  upon  petition,  to  the  surrogate  of  the  proper  county 
for  a  grant  of  letters.  Where  the  applicant  is  solely  entitled  to 
the  preference  given  by  statute,  or  where  he  files  a  renunciation 
of  those  having  such  a  preference,  letters  issue  to  him  ex  parte,  as 
of  course.  In  case  the  application  is  not  made  by  such  a  person, 
the  prayer  of  the  petition  is  that  a  citation  issue  to  those  entitled 
to  notice  of  the  application.  The  application  is  by  petition,  duly 
verified,  setting  forth  the  facts  upon  which  depends  the  juri^dic- 

*  As  to  the  powers  of  a  foreign  executor  or  administrator  to  take  charge  of  the 
estate  here,  to  collect  and  release  dehts,  <feo.,  consult  FVoom  v.  Van  Home  (11  Paige, 
649);  Brown  v.  Brown  (1  Barh.  Oh.  189) ;  Lawrence  v.  Lawrence  (3  Id.  tl) ;  Williams 
T.  Storrt  (6  Johns.  Oh.  353);  DoolitOe  v.  Lewis  {1  Id.  49);  Ohapman  v.  Msh  (6  Hm, 
554). 
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tion  of  the  surrogate  to  grant  letters  of  administration  upon  the 
estate — e.  g.,  the  intestacy  of  the  deceased,  that  he  was  an  inhab- 
itant of  the  county  at  or  immediately  previous  to  his  death ; — the 
time  and  place  of  his  death,  the  relationship  of  the  petitioner  to 
the  intestate,  and  the  names  of  his  kindred  entitled  to  his  estate, 
specifying  their  residences,  &c.,  so  far  as  can  be  ascertained,  and 
also  whether  any  of  the  persons  having  a  prior  right  have  renounced, 
and  also  the  value  of  the  personalty.*  The  petition  asks  a  grant  of 
letters  to  the  petitioner,  or  to  such. other  persons  as  maybe  entitled 
thereto,  and  (where  necessary)  that  a  citation  should  issue  as  re- 
quired by  the  statute  f  (see  Form'No.  53).  In  case  no  one  has  a 
right  to  administer  prior  to  the  applicant,  notice  of  the  application 
to  the  other  persons  interested  in  the  estate  is  not  required  {Cobb 
\.  Beardsley,2>^  Barb.l'd2).  Not  even  where  there  are  other 
persons  belonging  to  the  same  class  as  the  applicant,  and  equally 
entitled  to  administer  {Peters  v.  Public  Administrator,  1  Sradf. 
200). 

Penunoiation.] — As  in  the  case  of  one  appointed  executor  by 
the  will  {ante,  p.  140),  a  person  entitled,  in  the  jfirst  instance,  to 
administer  may,  by  an  instrument  in  writing,  renounce  such  right. 
In  such  case,  the  right  passes  to  the  one  next  in  order  entitled, 
subject  however  to  being  recalled  by  a  retraction  of  the  renuncia- 
tion at  any  time  before  an  actual  grant  of  letters  (2  P.  S.  T6,  §  35). 
Upon  an  application  for  administration,  either  with,  the  will  an- 
nexed, or  in  case  of  intestacy,  by  one  other  than  the  person  having 
prior  right  to  the  administration,  the  applicant  must  produce, 
prove,  and  file  with  the  surrogate  a  written  renunciation  of  the 

*  The  object  of  stating  the  value  of  the  personalty  is  to  enable  the  surrogate  to 
fix  the  amount  of  the  bond  {see  post,  p.  16Y). 

I  The  facts  of  death  and  intestaa/  must  be  proved  to  the  satisfaction  of  the 
surrogate,  and  he  must  examine  the  party  applying  for  letters  on  oath  in  regard 
thereto.  If,  therefore,  the  petition  is  not  verified,  there  must  be  an  oral  examina- 
tion of  the  applicant,  under  oath,  before  the  surrogate.  It  seems,  however,  that 
the  provision  requiring  the  applicant  to  be  examined  as  to  the  time,  place,  <fec., 
of  the  death  of  the  intestate,  is  directory  only,  and  is  not  necessary  to  give  the 
surrogate  jurisdiction  (Farley  v.  McConnel,  7  Lans.  428).  Under  1  R.  L.  1813, 
446,  §  3,  only  two  facts  were  necessary  to  give  the  surrogate  jurisdiction,  viz. :  death 
and  that  the  deceased  was  an  inhabitant  of  the  county ;  and  preliminary  proof  of 
these  facts  was  held  not  necessary  to  give  jurisdiction  (Sheldon  v.  Wright,  6  N.  Y.  49'7, 
affirming  7  Barh.  39). 
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persons  having  such  prior  right ;  or  they  must  be  cited  to  appear 
and  show  cause  why  letters  should  not  be  issued  (M  B.  S.  76,  §  35 ; 
see  Barber  v.  Converse,  5  N.  Z.  Surr.  [1  i?e<^.]  330). 

The  citation.] — The  citation  must  be  directed  to  aU  persons 
having  a  prior  right  to  administer,  and  must  order  them  to  show 
cause,  at  a  day  therein  specified,  why  administration  should  not  be 
granted  to  the  applicant  (2  i?.  S.  16,  §  35,  last  clause).  The  cita- 
tio'h  must  be  served  on  those  who  reside  within  the  county  of  the 
surrogate  at  least  six  days  before  the  return  day  thereof.  On 
those  who  reside  out  of  the  county,  but  within  the  state,  and  whose 
residence  can  be  ascertained,  service  should  be  made  at  least  forty 
days  before  the  return  day.  Such  service  must  be  personal,  or  by 
leaving  a  copy  at  the  residence  of  the  person  to  be  served.  If, 
however,  the  person  resides  out  of  the  state,  or  his  residence  can 
not  be  ascertained,  the  citation  may  be  personally  served  without 
the  state  forty  days  before  the  return  day,  or  by  publication 
once  in  each  week  for  six  weeks  successively  in  the  state  paper  (2 
B.  S.  76,  §  36  ;  and  see  Z.  1874,  c.  ,437).  A  copy  of  the  citation, 
in  case  of  pubHcation,  must  be  mailed  to  such  of  the  parties  to  be 
served,  whose  place  of  residence  can  be  ascertained,  at  least  thirty 
days  before  the  return  day  of  the  citation  (Z.  1863,  c.  362,  §  1  ; 
see  also  the  general  provisions  as  to  service,  ante,  p.  33).  Unless 
it  appears  by  the  petition  or  the  affidavit  of  the  applicant,  or  other 
written  proof,  that  the  intestate  left  kindred  entitled  to  his  estate, 
specifying  the  names  of  such  kindred,  and  their  places  of  residence, 
as  far  as  the  same  can  be  ascertained,  the  citation  must  be  served 
on  the  attorney-general  at  least  twenty  days  before  the  return  day, 
previous  to  granting  letters  (2  B.  S.  76,  §  37). 

Proceedings  on  the  hearing.] — In  determining  the  right  of  the 
petitioner,  or  other  person,  to  letters  of  administration,  it  fre- 
quently becomes  necessary  to  determine  questions  of  marriage, 
legitimacy,*  &c.,  and  these,  as  well  as  questions  of  preference  be- 

*  In  cases  where  there  is  a  dispute  as  to  whether  the  intestate  was  ever  married, 
the  presumption  is  always  in  favor  of  marriage,  and  if  the  evidence  merely  shows 
filiation,  legitimacy  will  generally  be  presumed,  especially  if  the  affair  be  remote  and 
the  parents  are  dead,  and  the  children  alone  are  interested.  The  lex  loci  contractus 
governs  as  to  the  fact,  whether  a  valid  marriage  took  place,  which,  in  the  absence  of 
proof  to  the  contrary,  will  be  taken  to  be  the  same  as  the  lex  fori  (Ferrie  v.  PuUic 
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tween  persons  of  the  same  class,  will  require  to  be  first  determined 
on  evidence  to  be  produced  before  the  surrogate. 

AETICLE  FOUETH. 

QUALIFICATIONS   OF   ADMINISTEATOE. 

The  qualifications  of  an  administrator  are,  with  the  single  ex- 
ception hereafter  noted,  substantially  the  same  as  those  of  an  exec- 
utor. These  have  been  detailed  in  a  previous  chapter  {am.te,  138). 
The  statute  provides  that  "  no  letters  of  administration  shall  be 
granted  to  a  person  convicted  of  an  infamous  crime,  nor  to.  any 
one  incapable  by  law  of  making  a  contract,  nor  to  a  person  not  a 
citizen  of  the  United  States,  unless  such  person  reside  within  this 
state,  nor  to  any  one  who  is  under  twenty-one  years  of  age,  nor  to 
any  person  who  shall  be  judged  incompetent  by  the  surrogate  to 
execute  the  duties  of  such  trust,  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding"  (2  B.  S.  T5,  §  32,  as  amended 
Z.  1830,  c.  320,  §  18). 

By  this  statute,  prior  to  1863  a  married  woman  was  declared 
not  competent  to  receive  letters  of  administration ;  but  where  sh« 
would  be  entitled,  administration  might  be  granted  to  her  husband 
in  her  stead.  By  the  act  of  1863,  she  was  permitted  to  administer 
on  the  written  consent  of  her  husband  (Z.  1863,  c.  362,  §  4).  By 
a  more  recent,  statute  (Z.  186T,  c.  782,  §  2),  married  women  are 
now  rendered  competent  to  receive  letters  the  same  as  if  sole. 

Administrator,  4  Bradf.  28).  But  where  the  person  clainung  as  a  party  to  the  alleged 
contract  of  marriage  is  living,  and  the  transaction  is  recent,  defects  in  the  proof,  or 
in  the  explanation  of  suspicious  circumstances,  are  taken  more  adversely  than  when 
the  events  involved  are  remote,  and  hoth  of  the  parties  are  deceased  (HiU  v.  Burger, 
3  Bradf.  432). 

To  constitute  a  marriage,  there  must  be  an  agreement  animo  el  facto,  to  live 
together  as  husband  and  wife;  and  in  the  absence  of  direct  proof,  the  contract 
may  be  inferred  from  circumstances,  but  the  degree  of  evidence  as  to  cohabitation, 
reputation,  and  other  facts,  which  will  be  required  by  the  court,  depends  greatly 
upon  the  means  existing,  or  fairly  to  be  presumed  to  exist,  for  showing  the  actual 
character  of  the  connection..  Marriage  maybe  inferred  from  the  acts  and  declara^ 
tions  of  the  parties,  and  though  proof  of  this  Mnd  is  an  inferior  kind  of  testimony, 
yet  cohabitation  as  husband  and  wife  may  be  so  open,  public  and  continued,  as  to 
afford  evidence  of  the  most  convincing  character,  in  favor  of  the  existence  of  the 
contract  {Id.') 


INTESTACY  AND  LETTERS   OF  ADMINISTRATION.  167 

Administrator's  Oath  and  Bond. 

The  surrogate  may  also,  in  his  discretion,  refuse  letters  to  any  one 
unable  to  read  and  write  the  English  language  (Z.  1867,  c.  782, 
§  5).  For  the  construction  of  these  statutes,  see  antCy  p.  138,  where 
a  statute  substantially  the  same  in  regard  to  executors  is  Con- 
sidered.* 

Administrator's  oath  and  bond.] — Before  any  letters  of  admin- 
istration with  the  will  annexed,  or  in  cases  of  intestacy,  can  be 
issued  to  any  administrator  or  collector,  he  shall  take  and  subscribe 
an  oath  or  affirmation  that  he  will  well,  honestly  and  faithfully  dis- 
charge the  duty  of  administrator  or  collector,  as  the  case  may  be, 
according  to  law  (2  Ji.  /S.  77,  §  41).  He  must  also,  before  receiv- 
ing letters,  execute  a  joiat  and  several  bond  to  the  people  of  the 
state,  with  two  or  more  competent  sureties,  to  be  approved  by  the 
surrogate.  The  penalty  in  such  bond  must  not  be  less  than  twice 
the  value  of  the  personal  estate  of  which  the  deceased  died  pos- 
sessed, which  value  is  to  be  ascertained  by  the  surrogate,  by  the 
examination  on  oath  of  the  party  applying,  and  of  every  other  per- 
son he  may  think  proper  to  examine.  The  bond  must  be  con- 
ditioned, that  the  administrator  shall  faithfully  execute  the  trust 
reposed  in  him  as  such,  and  also  that  he  shall  obey  all  orders  f  of 
fiUch  surrogate  touching  the  administration  of  the  estate  committed 
to  him  (2  H.  S.  77,  §-42 ;  see  ante,  145).  "When  there  are  several 
administrators,  one  joint  and  several  bond  executed  by  all  of  them 
with  proper  sureties,  is  sufficient  {Kiriy  v.  Turner,  Mopk.  309). 
In  fixing  the  amount  of  the  bond,  the  surrogate  may  take  into 
consideration  the  value  of  the  real  property,  or  the  amount  of  the 
proceeds  thereof,  which  may  come  into  the  administrator's  hands 
by  virtue  of  his  trust  [Holmes  v.  Cook,  2  Barb.  Ch.  426). 

*  It  wiU  be  noticed  that  L.  1873,  c.  T9,  making  dishonesty  adjudged  by  the  sur- 
rogate a  disqualification,  extends  only  to  executors,  and  not  to  administrators.  The 
reason  for  the  difference  probably  arises  from  the  fact  that  as  administrators  are  re- 
quired to  give  bonds,  the  estate  is  secured  against  their  dishonesty.  It  may  also  be 
stated  that  indebtedness  to  the  estate  does  not  render  one  of  the  kin  incompetent  to 
administer,  nor  impair  his  right  of  priority  (Churchill  Y.  Prescott,  2  Bradf.  304). 

■f  The  sureties  in  an  administrator's  bond  can  only  be  made  liable  for  the  disobe- 
dience of  the  administrator  to  lawful  orders  of  the  surrogate  {A  nnett  v.  Kerr,  2  Bobt. 
566). 
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ARTICLE  FIFTH. 

EFFECT  OF  GRANT  OF  LETTEE8. 

After  all  objections  have  been  disposed  of,  the  surrogate- 
grants  letters  of  administration  to  the  person  entitled  thereto^ 
Like  letters  testamentary  (see  ante,  p.  138),  they  are  issued  in  the 
name  of  the  people  of  the  state,  and  tested  in  the  name  of  the 
surrogate  or  other  officer  granting  the  same,  and  are  signed  by 
him,  and  sealed  with  the  seal  of  his  office,  or  of  the  county  court 
when  issued  by  the  county  judge  or  district  attorney  (2  R.  8.  80, 
§  55 ;  see  Form  No.  53).  Unlike  an  executor,  who  may  assume 
some  of  the  duties  of  his  trust  before  probate,  the  general  rule 
with  respect  to  an  administrator,  is,  that  a  party  entitled  to  ad- 
ministration can  do  nothing  before  letters  are  granted  to  him,, 
inasmuch  as  he  derives  his  authority,  not  like  an  executor  from  the 
will,  but  entirely  from  the  appointment  of  the  court.  Upon  the 
issue  of  letter^,  however,  the  personal  property  of  the  intestate 
vests  in  the  administrator,  by  relation,  from  the  death  of  the  intes- 
tate, so  that  one  who  has  taken  possession  wrongfully  is  a  tres- 
passer oih  initio  (Mockwell  v.  Saunders,  19  Barb.  473). 

It  is  scarcely  necessary  to  add  that  his  authority  is  confined  to 
the  personalty,  and  that  he  has  nothing  to  do  with  real  estate  of  the 
intestate  (see  JSillman  v.  Stephens,  16  W.  Y.  278 ;  JBr&oooH  v. 
McJimsey,  1  Edw.  551 ;  Griffith  v.  Beecher,  10  Barb.  432).* 

Recording  letters.^ — The  letters  of  administration  must  be 
recorded  by  the  surrogate  in  his  books,  together  with  all  things 
concerning  the  same  (2  R.  S.  80,  §  58).  The  testimony  taken  by 
him  in  any  controversy  relating  to  the  granting  'of  letters  or  the 
revoking  the  same,  must  be  reduced  to  writing  and  preserved  (see 
2  R.  8.  80,  §  57).  The  records  of  such  letters,  and  the  transcripts 
thereof,  didy  certified  by  the  surrogate  having  the  custody  of  such 
records,  under  his  seal  of  office,  are  evidence  in  all  courts,  so  far  as 


*  For  a  consideration  of  the  general  powers  and  duties  of  executors  and  adminia- 
tjators,  see  po^t,  the  chapter  on  that  subject. 
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respects  any  personal  estate,  in  the  same  manner  as  if  the  originals^ 
were  produced  and  proved  (2  R.  S.  80,  §  58).* 

Their  effect  as  evidence.] — The  letters  of  administration 
granted  hy  any  officer  having  jurisdiction,  are  made  by  the  statute 
conclusive  evidence  of  the  authority  of  the  persons  to  whom  they 
are  granted,  until  they  are  reversed  on  appeal,  or  revoked  as  pro- 
vided by  the  statute  (2  R.  S.  80,  §  56 ;  Flinn  v.  Chase,  3  Den. 
84;  Belden  v.  Meeker,  47  JV.  Y.  307). 


ARTICLE  SIXTH. 

EE VOCATION    OF   LETTERS. 

Power  of  surrogate  to  revoke.'] — When  a  surrogate  has  once 
appointed  an  administrator,  he  can  not,  in  the  absence  of  fraud  or 
mistake  in  the  appointment,  remove  an  administrator  or  accept  his 
resignation,  and  relieve  him  from  his  duties  and  liabilities,  except 
in  the  cases  specially  provided  for  by  the  statute  f  {Flinn  v.  Chase, 
4:- Den.  84).  The  power  to  revoke  the  letters  of  an  executor,  ad- 
ministrator, &c.,  upon  his  own  application,  has  been  conferred  on 
the  surrogate  of  the  county  of  New  York  by  special  statute  (1  L. 
1870,  p.  827,  c.  359,  §  3 ;  see  ante,  p.  143).  The  cases  in  which, 
by  the  existing  statutes,  surrogates  in  general  have  the  power  to 
revoke  letters  of  administration,  are  either  (1)  where  there  has 
been  fraud  or  mistako  in  the  proceedings  upon  the  first  grant  of 
letters,  e.  g.  where  they  have  been  granted  on  false  representations ; 
or  (2)  where  events  happening  subsequent  to  the  first  grant  of 
letters  render  it  proper  that  the  letters  should  be  revoked,  and  the 
administrators  removed — as  where  the  administrator  has  become 


*  For  provisions  as  to  filing  certified  copies  of  will  of  non-inhabitant,  or  letters 
of  administration  on  his  estate,  with  the  secretary  of  state,  see  2  E.  8.  80,  §  69. 

f  Where  a  person  entitled  to  be  appointed  administrator  in  preference  to  others, 
loses  the  appointment  by  failing  to  give  the  security  required,  and  another  person  is 
appointed,  the  preference  is  thereby  lost ;  and  the  surrogate  can  not,  on  a  sub- 
sequent application  of  the  former,  revoke  the  latter  appointment,  and  appoint  the 
former,  merely  because  the  former  is  now  able  to  give  such  security  (  Williams'  Case,. 
18  Abb.  Fr^  350). 
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incompetent  to  act,  by  reason  of  drunkenness,  &c.,  or  his  sureties 
have  become  insolvent,  and  he  fails  to  procure  other  sureties.* 

Letters  granted  on  false  representation.] — The  statute  provides 
that  whenever  it  shall  appear  to  the  surrogate  that  letters  of  ad- 
ministration "  have  been  granted  o'n,  or  by  reason  of,  false  repre- 
sentations made  by  the  person  to  whom  the  same  were  granted," 
the  surrogate  shall  have  power  to  revoke  such  letters  (Z.  1837, 
c.  460,  §  34).  Independently  of  this  statute,  however,  the  surro- 
gate has  power  to  revoke  letters  of  administration,  obtained  upon 
a  false  suggestion  of  a  matter  of  fact,  and  without  due  notice  to 
the  party  rightfully  entitled  to  administration  {Prootov  v.  Warv- 
maTcer,  1  Barb.  Ch.  302 ;  Kerr  v.  Kerr,  41  W.  T.  272).  f  The 
■"  false  representations  "  intended  by  the  statute  need  not  necessa- 
rily be  fraudulent,  i.  e.  known  to  have  been  false  when  made.  It 
is  enough  that  they  are  false,  eyen  though  they  were  made  by 
mistake  {Foley  v.  Sands,  3  Kdw.  Ch.  325  ;  Kerr  v.  Kerr,  41  N. 
r".^72).:J: 

RevoGation  on  subsequent  proof  of  will.] — If  after  granting 
any  letters  of  administration  on  the  ground  of  intestacy,  a  will  of 
the  decedent  is  subsequently  proved,  and  letters  testamentary  or 
of  administration  with  the  will  annexed  are  issued,  a  revocation  of 
the  letters  of  administration  must  be  made  by  the  surrogate  (2  Ji. 
&  78,  §  46).  The  statute  provides  for  a  revocation  where  a  wiU 
has  heenjfroved  and  letters  issued  on  it.     Revocation. wUl  not  be 

*  The  power  to  revoke  administration  granted  here  is  confined  to  our  courts,  and 
a  court  of  another  state  can  have  no  jurisdiction  to  revoke  letters  of  administration 
granted  in  this  {Chapman  v.  Fish,  6  Hill,  554). 

\  And  see  ante,  p.  24,  as  to  the  power  of  the  court  to  open  a  default  and  rehear 
a  matter  already  passed  upon.  In  Proctor  v.  Wanmaker,  1  Barb.  Ch.  302,  the  false 
representation  consisted  in  a  false  affidavit  of  service  of  the  citation — wtich  affidavit 
was  not  made  by  the  person  to  whom  the  letters  were  issued — and  it  would  seem, 
therefore,  that  where  the  surrogate  proceeds  under  his  general  power,  it  is  not  neces- 
sary that  the  false  representations  should  be  made  by  the  person  to  whom  the  letters 
were  granted. 

X  In  Kerr  v.  Kerr,  letters  had  been  granted  to  one  claiming  to  be  the  widow  of 
the  intestate,  and  who  had  in  fact  been  married  to  him  before  his  death,  in  good 
faith  supposing  that  he  had  been  divorced  from  his  first  wife.  The  surrogate,  how- 
ever, having  decided  that  the  divorce  which  had  been  obtained  in  Indiana  was  void 
for  want  of  jurisdiction,  revoked  the  letters,  and  granted  administration  to  the  first 
wife. 
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granted  upon*  an  tuiproven  allegation  of  the  existence  of  a  wiU, 
or  that  a  wiU  shown  to  have  been  executed  was  lost  or  fraudulently 
destroyed  {Holland  v.  Ferris,  2  Bradf.  334 ;  and  see  Bulkley  v. 
Hedmond,  Id.  281).  But  until  an  administrator's  letters  are 
actually  revoked,  and  he  has  been  served  with  notice  of  the  revo- 
cation, his  acts  done  in  good  faith  are  to  be  deemed  valid  (2  R.  S. 
18,  §  46). 

Rmocationfor  moompetency.] — ^Whenever  it  appears  that  an 
administrator  has  become  "  incompetent  by  law  to  act  as  such,  by 
reason  of  drunkenness,  improvidence,  or  want  of  understanding," 
the  surrogate  may  revoke  his  letters  (Z.  1837,  .c.  460,  §  34).* 
Having  already  spoken  of  the  incompetency  of  executors,  by 
reason  of  drunkenness,  improvidence,  &c.,  and  the  proceedings  to 
supersede  letters  for  such  cause,  it  wiU  be  unnecessary  to  go  over 
the  subject  again,  as  the  rules  already  stated  apply  to  adminis- 
trators as  well  as  to  executors  (see  ante,  p.  139). 

RevoGOtionfor  insoT/oency  of  sureties.'] — ^Whenever  any  person 
interested  in  the  estate  of  the  deceased  discovers  that  the  sureties 
of  an  executor  or  administrator  have  become  insolvent,  that  they 
have  removed  or  are  about  to  remove  from  this  state,  or  that,  for 
any  other  causes,  they  are  insufficient,  such  person  may  apply  to 
the  surrogate  who  granted  the  letters  for  relief  (Z.  1837,  c.  460, 
§  25,  as  amended  by  L.  1862,  c.  229). 

If  the  surrogate  receives  "  satisfactory  evidence "  that  the 
matter  requires  investigation,  he  cites  the  administrators  to  appear 
and  show  cause  why  they  should  not  give  further  sureties  or  be 
superseded.  The  citation  must  be  served  personally  sis'  days  be- 
fore the  return  day  thereof,  or  if  the  person  cited  has  absconded 
or  can  not  be  found,  by  leaving  a  copy  at  his  last  place  of  residence 
(Z.  1837,  c.  460,  §  26,  as  amended  by  Z.  1862,  c.  229).     If,  upon 


*  By  the  same  section  of  the  act  it  is  provided  that  in  case  a  woman  marries 
after  teing  appointed  administratrix,  &c.,  the  surrogate,  on  the  application  of  any 
person  interested,  shall  have  power  to  revoke  such  appointment.  It  seems  that  even 
under  that  act,  the  marriage  of  an  administratrix  subsequent  to  her  appointment  was 
not  ground  for  removing  her,  if  her  husband  filed  his  consent  to  her  continuance  in 
office,  and  united  with  her  and  the  sureties  in  a  new  bond  {NewJwuse  v.  Gale,  5  Jf.  T. 
Surr.  [1  Redf.'\  217;  and  see  L.  1867,  c.  782,  §  2,  and  ante,  p.  166,  as  to  the  power  of 
a  married  woman  to  be  administratrix,  <fec.) 
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hearing  the  proofs  and  allegations,  it  "  satisfactorily  appears  that 
the  sureties  are  for  any  cause  insufficient,  the  surrogate  may  make 
an  order  requiring  further  sureties  to  he  given  within,  a  reasonable 
time,  not  exceeding  five  days  (Id.  §  27). '  If  further  sureties  "  to 
the  satisfaction  of  the  surrogate  "  are  not  given  within  the  time 
prescribed,  the  surrogate  revokes  the  letters,  and  the  authority  of 
the  person  to  whom  they  were  issued  thereupon  ceases  [Id.  §  28  ; 
see  Forms  JSTos.  55,  56).*  A^d  whenever  it  appears  that  the  penalty 
of  the  bond  taken  is  inadequate  in  amount,  the  surrogate  may 
require  additional  securities,  and,  in  case  of  failure  to  furnish  them, 
may  revoke  the  letters  (Z.  183Y,  c.  460,  §  35).t 

Effect  of  revocation.] — The  statute  provides  that  all  sales  made 
in  good  faith,  and  all  lawful  acts  done,  either  by  administrators 
before  notice  of  a  will,  or  by  executors  or  administrators,  who 
may  be  removed  or  superseded,  or  who  may  become  incapable, 
shall  remain  valid,  and  shall  not  be  impeached  on  any  will  after- 
wards appearing,  or  by  any  subsequent  revocation  or  superseding 
of  the  authority  of  such  executors  or  administrators  (2  H.  S.  79, 
§  47).:]:  The  removal  of  an  administrator  for  failure  to  give  sure- 
ties does  not  disqualify  the  person  removed  from  being  reappointed 
{Barber  v.  Converse,  5  N.  T.  Surr.  [1  Bedf.]  330). 

ARTICLE    SEVENTH. 

ADMINISTEATIOir  DE   BONIS   ITON. 

Where  all  the  administrators  die,  become  lunatic,  convict  of  an 
infamous  offense,  or  otherwise  become  incapable  of  executing  the 

*  The  provisions  of  the  act  of  ISST  in  regard  to  compelling  the  giving  of  further 
sureties,  when  the  ones  already  given  had  become  insolvent,  &c.,  applied  at  first 
only  to  administrators,  but  by  L.  1862,  c.  229,  were  extended  to  executors  also. 

f  For  revocation  of  letters  where  an  absent  or  juon-resident  administrator,  after 
having  been  duly  served  with  a  citation  to  account,  fails  to  appear,  see  X.  1846,  c.  288, 
!xaA.post,  under  chapter  on  Accountings;  and  for  the  power  of  the  surrogate  to  revoke 
letters  for  failure  to  obey  decrees  made  by  him,  see  the  various  proceedings  to  com- 
pel the  return  of  an  inventory,  the  payment  of  legaoiesj  &c. 

X  As  to  the  effect  of  a  recovation  of  letters  upon  the  powers  of  an  administrator 
who  is  also  testamentary  trustee,  see  Matter  of  Grossman  (20  How.  Pr.  350),  and  Matter 
of  Bull  (45  Barb.  334 ;  s.  c.  31  How.  Pr.  '78).  The  former  case  holds  that  his  functions 
as  special  trustee  under  the  will  are  not  thereby  superseded.  The  latter  case  holds 
the  contrary. 
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Petition  for  Letters. 

trust  reposed  in  them,  or  where  their  power  and  authority  is  re- 
voked according  to  law,  the  surrogate  having  authority  to  grant 
letters  originally  must  issue  letters  of  administration  upon  the 
goods,  chattels,  credits  and  effects  of  the  deceased,  left  unadmia- 
istered  (2  R.  8.  78,  §  45,  first  clause).*  Such  letters  are  issued  to 
the  widow  or  next  of  kin,  or  creditors  of  the  deceased,  or  others 
in  the  same  manner  as  provided  by  the  statute  in  regard  to  orig- 
inal letters  of  administration  (2  R.  8.  T8,  §  45).  The  administrator 
must  give  bonds  in  the  like  penalty,  with  like  sureties  and  condi- 
tions, as  the  origiual  administrators ;  and  he  has  the  like  power 
and  authority  (2  R.  8.  T8,  §  45). 

Petition  for  letters.] — The  proceedings  to  obtain  such  letters 
are  the  same  as  upon  an  original  application,  and  the  same  rules  in 
regard  to  priority  obtain,  except  that  a  person  who  has  been  re- 
moved for  incompetency,  &c.,  and  not  for  a  mere  failure  to  give 
sureties,  can  not  apply  again  for  letters.  The  petition  should  state 
facts  showing  the  jurisdiction  of  the  surrogate  to  grant  letters  orig- 
inally, and  the  original  grant  of  letters  and  the  facts  showing  a 
proper  case  for  the  grant  of  letters  de  honis  non,  as  the  death 
of  all  the  administrators,  or  their  removal,  &c.,  and  that  there  are 
assets  left,  imadministered,  stating  their  value,  &c.  In  all  other 
respects  the  petition  and  the  subsequent  proceedings  are  the  same 
as  npon  an  original  application  (see  Form  No.  67). 

Form  of  letters.] — The  form  of  the  letters  is  substantially  the 
same  as  on  an  original  grant  (see  Form  No.  58). 

*  See  ante  p.  149,  for  snch  letters  with  the  will  annexed. 
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Art.  1. — General  principles. 

2. — Public  administrator  in  the  city  of  New  York. 

3. — Putlic  administrator  in  the  county  of  Kings. 

4. — County  treasurers  when  acting  as  public  administrators. 


ARTICLE  FIRST. 

GENEEAL   PEmCIPLES. 

Nature  and  object  of  office.^ — Puljlic  administrators  are  the 
officers — one  of  whom  exists  in  eaeh'connty  in  the  state — charged 
by  law  with  the  duty  of  collecting,  preserving,  and  administer- 
ing the  estates  of  persons  dying  intestate,  and  for  whom  no 
other  administrator  has  been  appointed.  The  object  for  which  the 
office  is  established  is  that'  the  estates  of  d-ecedents  shall  not  be 
wasted,  but  collected  and  preserved  for  those  entitled  thereto,  or 
to  remain  in  the  public  treasury  if  no  rightful  claimant-  appears 
(2  R.  8.  126,  §  35,  subd.  13, 14;  Id.  132,  §  71 ;  Id.  133,  §§T4^Y6). 
In  all  the  counties,  except  those  of  New  York  and  Kings,  the 
county  treasurer  is,  by  virtue  of  his  office,  public  administrator  of 
the  county.  In  the  county  of  New  York,  the  public  administrator 
is  the  head  of  a  bureau  in  the  law  department  of  the  corporation 
of  the  city,  his  appointment  and  the  tenure  of  his  office,  and  his 
relation  to  the  city  government  being  regulated  by  the  charter,  in 
connection  with  other  statutes  (Z.  1873,  p.  496,  c.  335,  art.  vi,  §  38; 
2  E.  S.  118,  §§  1,  2,  3 ;  Id.  126,  §  36 ;  Z.  1829,  c.  148,  §  2. 

Powers  ajid  duties  of  office.] — The  powers  and  duties  of  these 
officers  are  (1)  such  as  devolve  upon  them  by  virtue  of  their  office^ 
and  before  letters  of  administration  are  issued  to  them ;  and,  (2) 
such  additional  powers  and  obligations  as  they  acquire  and  are 
subject  to  after  they  have  obtained  letters  of  administration,  or  in 
other  ways  acquired  the  general  powers  of  an  administrator. 
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They  have  general  authority',  however,  by  virtue  of  their  office, 
and  without  any  special  delegation  of  power  by  the  surrogate  in 
particular  cases,  to  act  as  the  collector  or  temporary  administrator 
of  the  estate,  in  certain  cases  specified  in  the  statute,  and  to  take 
possession  of  the  effects  of  the  deceased,  to  collect  debts  due  him, 
and  to  take  such  proceedings  for  these  purposes  as  executors  and 
administrators  generally  may  (2  B.  S.  118,  §  4 ;  2  B.  S.  129,  §  4Y ;. 
Z.  1871,  c.  335,  §  4).  For  instance,  the  public  administratorj 
by  virtue  of  his  office,  has  the  same  right  as  a  private  administra^ 
tor  to  maintain  an  action  to  set  aside  a  mortgage  made  by  the  de- 
ceased, fraudulent  as  against  creditors  {Levin  v.  Russell,  42  W.  Y, 
251). 

Collecting  and  preserving  estate.^ — Upon  an  order  from  the 
surrogate,  he  may  sell,  at  public  auction,  property  in  his  charge 
which  is  in  a  perishing  condition  (2  U.S.  118,  §  15  ;  Id.  130,  §51). 
And  where  he  has  been  appointed  collector  pending  a  contest  on 
the  grant  of  letters  of  administration,  the  surrogate  may  allow 
him  to  sell  such  portion  of  the  assets  as  may  be  necessary  for  the 
preservation  and  benefit  of  the  estate,  e.  g.  the  household  furniture 
of  the  deceased,  in  order  to  save  the  cost  of  storage  [Public  Ad- 
minisi/rator  v.  Burdell,  4  Bradf.  252).  And  to  assist  him  in 
collecting  together  the  estate,  he  is  allowed  in  all  cases  in  which  he 
is  authorized  to  act  by  right  of  his  office,  the  same  process  for  dis- 
covering and  seizing  property  concealed  or  withheld  that  is  now 
(by  1 L.  18Y0,  p.  928,  c.  394)  allowed  to  aU  executors  and  admin- 
istrators to  whom  letters  have  issued,  except  that  before  he  has 
been  vested  with  the  power  to  administer,  he  must  proceed  in  so 
doing  under  the  provisions  of  2  R.  S.  120,  by  which  he  is  restricted 
to  searching  for  property  which  the  deceased  had  in  his  possession 
at  the  time  of  his  death,  or  within  twenty  days  previous  thereto  ; 
while,  after  he  is  vested  with  power  to  administer,  he  may  proceed, 
like  any  other  executor  or  administrator,  as  to  assets  in  possession 
at  any  time  within  two  years  before  the  death  (2  R.  S.  120,  §§  8, 
9,  10,  11,  12,  13  ;  Id.  129,  §  50 ;  1  Z.  18Y0,  p.  928,  c.  394).  *  As 
to  this  proceeding,  see  the  chapter  on  proceedings  to  recover  the 


*  But  now,  by  1  X.  ISTO,  p.  828,  c.  359,  §  1,  in  the  city  of  New  York,  the  col- 
lector or  any  one  interested  in  the  estate,  may  have  the  same  process  as  the  public 
administrator. 
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■estate.  And  in  certain  cases,  where  there  is  danger  of  the  waste 
or  embezzlement  of  the  estate,  the  surrogate  may  authoiize  him  to, 
take  charge  of  and  secure  the  effects,  even  though  there  is  resident 
in  the  county  a  person  who  is  entitled  to  administer  (2  R.  S.  118, 
%Q;2E.S.  129,  §  49). 

•  Extent  of  OMthority.] — The  powers  which  the  pubHe  admin- 
istrator has,  by  virtue  of  his  office,  do  not  extend  further  than  to 
^Uow  him  to  pay  the  funeral  expenses  of  the  deceased,  to  coUect 
debts,  to  take  possession  of  and  secure  the  effects,  to  sell  such  as 
may  be  perishable,  and  to  defray  the  expenses  of  the  proceedings 
required  by  law  (2  E^  S.  123,  §  28 ;  <^  B.  8.  131,  §  '65). 

In  order  to  obtain  the  power  to  pay  debts  and  legacies,  and  dis- 
pose of  the  surplus,  he  must  have  letters  of  administration  granted 
to  him,  or  must  file  the  affidavit,  the  filing  of  which,  in  certain 
petty  cases,  is  equivalent  to  the  issue  of  letters.  "When  he  has 
acquired  this  authority,  he  acts  by  virtue  of  his  letters,  not  merely 
by  virtue  of  his  office  {Miller  v.  Recevoer  of  Franklin  Bank,  1 
Paige,  444),  and  is  subject,  in  general,  to  aU  the  duties  and  obligar 
tions  of  an  ordinary  administrator.* 

The  provisions  of  the  statute,  defining  the  powers  and  obliga- 
tions of  the  officer,  are  not  to  be  understood  as  exhaustive^  but  are 
throughout  to  be  taken  with  the  qualification  that  the  public  ad- 
ministrator is  an  administrator  as  well  as  a  public  officer  {Miller  v. 
Beaewer  of  Franklin  Bank,  1  Paige,  444).  He  acts  in  each  case 
in  which  the  power  of  an  administrator  has  been  conferred  upon 
him,  by  virtue  of  his  letters  chiefly ;  and  he  is  subject  to  the  super- 
vision of  the  surrogate  in  the  same  manner  and  to  the  same. extent 
as  other  administrators,  except  so  far  as  the  provisions  of  the  stat- 
ute may  exclude  that  responsibility,  or  may  prescribe  a  wholly 
inconsistent  rule  {Proctor  v.  Wanmaker,  1  Barh.  Ch.  302).  Thus 
his  appointment  as  administrator,  in  a  particular  ease,  is  subject  to 
revocation  on  the  ground  that  it  was  obtained  upon  a  false  sugges- 
tion, or  under  mistake  of  fact,  as  would  be  the  appointment  of 
any  other  administrator  {lb.)  And  the  disposal  of  moneys  in  his 
hands  is  a  subject  upon  which  the  surrogate  may  direct  as  in  the 


*  The  mode  of  obtainiBg  the  general  powers  of  administration  is  diflferent  in  the 
city  of  New  York  and  the  other  counties,  and  will  be  stated  in  connectioD  with  the 
powers  and  duties  of  the  public  administrators  in  those  places. 
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cases  of  other  administrators,  notwithstanding  the  provision  in 
case  of  the  public  administrator  of  l^ew  York,  that  moneys  shall 
be  drawn  from  his  bank  only  on  the  joint  check  of  the  public 
administrator  and  the  comptroller,  in  cases  where  by  law  the  public 
administrator  is  required  to  pay  out  moneys  {Lockharb  v.  Public 
Administrator,  4  Bradf.  21). 

Authority,  how  evidenced.'] — In  all  cases  in  which  the  public 
administrator  has  jurisdiction  by  virtue  of  his  office,  the  fact  of  in- 
testacy is  presumed  until  a  will  is  proved  and  letters  testamentary 
issued  thereon  (2  H.  S.  118,  §  4,  last  clause ;  2  f^.  S.  129,  §  47, 
last  clause ;  1  Z.  1871,  p.  648,  c.  336,  §  4,  subd.  2).  And  the  let- 
ters issued  to  him,  the  record  thereof,  and  a  duly  certified  copy  of 
such  record,  are  made  conclusive  evidence  of  his  authority  to  act  in 
all  cases  within  the  statute  (2  H.  S.  122,  §  23,  last  clause ;  2  H.  8. 
131,  §  63). 

Authority,  how  superseded.] — ^When  his  power  to  act  is  super- 
seded in  the  instances  prescribed  by  statute — e.  g.,  by  the  produc- 
tion to  him  of  letters  granted  to  any  other  person  upon  the  same 
estate,  before  he  became  vested  with  the  powers  of  an  administra- 
tor— he  must  deliver  to  the  person  producing  such  letters  all  the 
assets  of  the  deceased  iu  his  hands,  after  deducting  his  commissions 
and  expenses  (2  E.  8.  125,  §  33 ;  2  R.  8.  132,  §  67).  But  the  fact 
that  his  powers  have  ceased,*  or  that  he  has  been  superseded,  does 
not  cause  any  suit  commenced  by  him  to  abate ;  but  the  same  may 
be  continued  by  the  person  who  succeeds  to  his  powers  in  regard 
to  the  estate  (2  E.  8.  125,  §  34;  2  E.  8.  132,  §  68). 

Annual  statement.] — Every  public  administrator  is  required  to 
publish  annually  a  statement  showing,  among  other  things,  each 
ease  in  which  he  shall  have  taken  charge  of  and  collected  any  ef- 
fects, or  in  which  he  shall  have  administered  on  any  estate  during 
the  preceding  year,  with  the  name  of  the  deceased,  the  place  of  his 
residence  at  the  time  of  his  death,  if  the  same  be  known,  and  the 

*  There  is  a  similar  provision  in  regard  to  public  officers  or  trustees  appointed 
by  virtue  of  any  statute  (2  B.  ^.  388,  §  14);  and  after  the  public  administrator  has 
become  vested  with  the  powers  of  an.  administrator  of  the  estate,  he  is  within  the 
provisions  of  2  R.  8.  115,  §  14,  as  to  abatement  of  suits  brought  by  or  pending 
against  executors  or  administrators. 
12 
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place  from  which  he  came,  if  he  was  not  a  resident  of  this  state  at 
the  time  of  his  death.  This  notice  is  to  be  published  in  the  news- 
paper printed  at  Albany  in  which  legal  notices  are  required  by  law 
to  be  published,  as  well  as  in  a  local  paper  of  the  county.  The 
time  for  rendering  this  report,  in  the  city  of  'New  York,  is  Janu- 
ary ;  in  the  other  counties,  it  is  the  time  of  rendering  the  annual 
account  of  taxes  to  the  state  treasurer  (2  H.  S.  137,  §§  39,  40 ;  Id. 
132,  §§  72,  73). 

With  this  explanation  of  the  statutes  and  the  general  principles 
applicable  to  the  functions  of  public  administrators,  we  may  pass  to 
the  explanation  of  their  jurisdiction  and  special  powers. 


ARTICLE   SECOND. 

PUBLIC   ADMmiSTEATOE   EST   THE   CITY   OF   NEW   TOEK. 

The  office.] — Under  the  charter  of  the  city  of  New  York  (Z. 
1873,  p.  496,  c.  335,  art.  vi,  §  38),  the  public  administrator  is  chief 
officer  of  a  bureau  in  the  law  department  of  the  corporation  (see, 
also,  Z.  1829,  c.  148,  §  2).  He  is  paid  a  regular  salary,  and  is  re- 
quired to  pay  all  commissions  he  receives  into  the  city  treasury 
{Charter,  above  cited),  and  is  required  to  make  monthly  reports  to 
the  comptroller,  which  must  be  published  in  the  Ciiy  Record  {li.) 
He  is  not  a  county  officer,  as  are  public  administrators  in  other 
counties,  but  an  officer  of  the  municipal  corporation  of  the  city, 
which  is  made  by  the  statute  the  conservator  of  the  effects  of 
strangers  who  die  within  the  city  or  port,  or  who  die  abroad,  leav- 
ing effects  therein,  and  where  no  relative  or  executor  appears  to 
administer  such  effects  {Snares  v.  Mayor,  <&c.  of  N.  T.  2  Sandf. 
Ch.  193-200).  To  compensate  the  coi-poration  for  undertaking 
this  duty,  in  addition  to  the  commissions  allowed,  the  public  ad- 
ministrator, upon  the  settlement  of  his  accounts,  is  required  to  pay 
the  balance  of  the  fund  into  the  city  treasury,  where  it  remains  un- 
til the  rightful  owner  appears,  and  such  balance  may  be  used  by  the, 
city  without  the  payment  of  interest  (2  R.  S.  125,  §  35,  subd.  14 ;  Id. 
127,  §  43 ;  8ua/rez  v.  Mayor,  t&o.  of  N.  Y.  2  8am.df.  Ch.  193-200). 
Being  an  officer  of  the  corporation,  the  latter  is  responsible  for  the 
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due  performance  of  all  his  duties  and  for  all  his  official  acts  (2  H.  S. 
127,  §§  42,  43),  as  more  fully  st&iedi,  post,  p.  186. 

Pmoers  in  right  of  office.] — His  powers  and  duties  are  espe- 
cially prescribed  by  statute.  They  difEer  in  some  respects  from 
those  of  the  public  administrator  of  Kings  county  and  those  of 
the  county  treasurers  of  other  counties  when  acting  as  public  ad- 
ministrators. The  powers  which  he  has  by  virtue  of  his  office, 
and  before  any  letters  of  administration  have  been  granted  to  him, 
are  declared  by  the  statute  as  follows  : 

"  In  the  right  of  his  office,  he  shall  have  authority  to  collect 
and  take  charge  of  the  goods,  chattels,  personal  estate,-  and  debts, 
of  persons  dying  intestate,  and  for  that  purpose,  to  maintain  stiits 
as  public  administrator,  as  any  executor  might  by  law,  in  the  fol- 
lowing cases : 

"  1.  Whenever  any  person  shall  die  intestate,  either  within  this 
state  or  out  of  it,  leaving  any  goods,  chattels,  or  effects  within  the 
city  and  county  of  I^ew  York : 

"  2.  Whenever  any  goods,  chattels,  or  effects  of  any  person 
who  shall  have  died  intestate,  shall  arrive  within  the  said  city  and 
county  after  his  death  : 

"  3.  Whenever  any  person,  coming  from  any  place  out  of  this 
state,  in  a  vessel  bound  to  the  port  of  New  York,  and  arriving  at 
the  quarantine,  near  the  city  of  New  York,  shall  there  die  intes- 
tate, and  shall  leave  any  effects  either  at  the  said  quarantine,  or  in 
the  city  of  New  York,  or  elsewhere  : 

"  4.  Whenever  any  effects  of  any  such  person  so  arriving  and 
dying  intestate  at  the  said  quarantine,  shall,|^fter  his  death,  arrive 
either  at  the  said  quarantine,  or  within  the  city  of  New  York : 

"  5.  Whenever  any  person,  coming  from  any  place  out  of  this 
state  in  a  vessel  bound  to  the  port  of  New  York,  shall  die  intes- 
tate on  his  passage,  and  any  of  his  effects  shall  arrive  at  the  said 
quarantine  "  (2  H.  S.  118,  §  4).* 


*  But  the  powers  conferred  by  this  section,  do  not  extend  his  authority  to  the 
estate  of  any  person  not  a  citizen  of  this  state,  dying  out  of  this  state,  or  on  board 
any  foreign  vessel  within  the  harbor  of  New  York,  unless, 

"  1.  Such  person  shall  have  landed  within  the  city  and  county  of  New  York,  or 
at  the  quarantine  near  the  said  city :  or, 

"  2.  Unless  the  effects  of  such  person,  or  some  part  of  them,  shall  have  been 
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Information  of  death  of  strangers.] — In  order  that  he  may 
have  full  information  in  regard  to  those  who  die  intestate,  provis- 
ion is  made  for  the  report  to  him  by  keepers  of  hotels  and  board- 
ing and  lodging  houses,  of  the  names  of  strangers  dying  in  their 
houses ;  by  coroners,  of  the  names  of  those  on  whom  they  hold 
inquests,  and  by  undertakers  of  those  whom  they  bury ;  and  a 
failure  to  comply  with  this  requirement  is  made  punishable  by  fine 
or  imprisonment  (2  R.  8.  128,  §§  45,  46,  as  am'd  by  Z.  1866,  c. 
802,  §  1).  It  is  his  duty  to  send  a  copy  of  this  statute  to  all 
boarding  and  lodging  houses  (/5.) 

In  order  to  aid  him  in  securing  the  property  which  is  com- 
mitted to  his  custody,  it  is  made  the  duty  of  the  health  officer  of 
the  port  of  New  York  to  take  charge  of  and  secure  all  decedents' 
effects  at  quarantine,  and  to  account  therefor  to  the  public  admin- 
istrator (2  R.  S.  121,  §  14 ;  L.  1863,  p.  580,  c.  358,  §  27,  subd.  4, 
as  am'd  by  Z.  1865,  p.  120T,  c.  592,  §  5),  although  this  is  modified 
by  the  provision  allowing  the  board  of  health,  '&c,  to  remove  from 
the  city  to  quarantine,  or  destroy,  property  in  certain  cases  {Tb. ; 
and  Z.  1856,  c.  147,  §  4). 

Proceedings  hefore  grcmt  of  letters.] — UntU  vested  with  the 
powers  of  an  administrator  by  the  issuing  of  letters  to  him  or  the 
filing  of  an  affidavit  as  hereafter  described,  he  has  no  power  to 
proceed  in  the  administration  of  the  estate,  further  than  to  pay 
funeral  charges,  and  to  do  such  acts  as  are  necessary  for  the  collec- 
tion and  preservation  of  the  estate,  and  to  clothe  himself  with  the 
full  powers  of  an  administrator  (2  R.  S.  123,  §  28). 

He  may,  however,  gt  any  time,  advance  to  any  relative  such  a 
portion  of  his  share  of  the  estate  to  which  he  may  be  entitled 
as  in  the  opinion  of  the  surrogate  may  be  necessary  for  the 
support  of  such  relative,  not  exceeding,  however,  fifty  doUars  (2 
R.  8.  127,  §  38). 

Although  the  public  administrator  can  not  interfere  with  the 
estate,  where  he  has  notice  that  any  one  who  is  entitled  to  a  dis- 
tributive share  is  a  resident  of  the  city  of  New  York,  the  surrogate 
may,  nevertheless,  authorize  his  taking  charge  thereof,  upon  it  ap- 

so  landed ;  and  when  any  effects  of  sneh  person  shall  have  been  so  landed,  the 
authority  of  the  public  administrator  shall  extend  to  such  effects  only"  (2  R,  S.  119, 
§5). 
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pearing  by  aflBdavit  that  the  effects  of  the  deceased  are  in  danger  of 
waste  or  embezzlement,  or  that  for  any  other  reason  it  would  be  for 
the  benefit  of  the  estate  to  have  the  same  or  any  part  thereof  seized 
and  secured  (2  R.  S.  119,  §  6,  T).  If,  before  the  public  administrator 
becomes  vested  with  the  power  of  administering,  any  executor  or 
administrator  appears  and  proAces  letters  testamentary  or  of  ad- 
ministration, he  is  entitled  to  receive  the  property  in  the  public 
administrator's  hands,  after  deducting  his  expenses  as  taxed  and 
allowed  (2  R.  S.  124,  §  30). 

betters  of  administration,  when  to  he  applied  for.] — In  case 
the  property  of  which  he  is  authorized  to  take  charge  exceeds  in 
value  one  hundred  dollars,  the  public  administrator  must  imme- 
diately give  notice  of  his  intention  to  apply  for  letters  of  adminis- 
tration (2  R.  S.  121,  §  16) ;  and  the  notice  (the  contents  of  which 
are  prescribed  by  the  statute)  must  be  served  on  the  widow  and 
relatives  entitled  to-  share  in  the  estate  (2  R.  S.  121,  §  17).  In 
case  the  widow  and  relatives  of  the  deceased  can  not  be  found  in 
the  city  of  New  York,  the  service  may  be  made  by  publication  in 
the  cases  and  manner  directed  by  the  statute  (2  R.  S.  §§  17,  25). 
If  the  deceased  was  a  foreigner  unnaturalized,  or  one  who  had  never 
taken  any  step  for  that  purpose,  the  notice  must  be  served  on  the 
consul  of  the  nation  of  which  the  deceased  was  a  citizen,  if  there 
be  one  in  the  city  of  New  York,  in  the  same  manner  as  upon  the 
relatives  of  the  deceased  (2  R.  S.  124,  §  29).  At  the  time  fixed 
for  the  application,  the  public  administrator  is  entitled  to  letters, 
unless  some  other  person  is  shown  to  be  entitled  to  them,  or  to 
have  already  received  letters.  The  only  provision  in  respect  to  the 
contents  of  the  letters  to  be  granted  to  him  is  that  they  shall  briefly 
state  that  administration  of  the  goods,  chattels,  credits  and  effects 
of  the  deceased  has  been  granted  to  him  according  to  law  (2  R.  K 
122,  §  23).  The  effect  of  the  letters  as  evidence,  when  once  granted, 
has  been  stated  above  {ante,  p.  177). 

1^7iere  letters  may  he  dispensed  with.] — Where  the  property  of 
the  intestate  of  which  the  public  administrator  is  authorized  to 
take  charge  exceeds  in  value  one  hundred  dollars,  as  has  been  said 
above,  he  must  apply  for  letters  of  administration.  In  cases,  how- 
ever, where  the  property  does  not  exceed  in  value  one  hundred 
dollars,  a  simpler  proceeding  is  provided  for.     In  such  cases  he  is 
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required  immediately  to  giye'  notice,  in  the  mode  prescribed  by 
the  statute,  that  the  effects  of  the  deceased  in  his  hands  will  be  ad- 
ministered and  disposed  of  by  him  according  to  law,  unless  the 
same  be  claimed  by  some  lawful  executor  or  administrator  of  the 
deceased,  by  a  certain  day.  Ifotice  to  the  widow  and  relatives  of 
the  deceased  must  be  given.  If,  9t  the  time  appointed  in  the  no- 
tice, no  claim  has  been  made  as  therein  required,  the  public  admin- 
istrator, upon  filing  in  the  surrogate's  office  an  affidavit  stating  the 
value  of  the  property,  the  giving  of  notice,  the  failure  of  any 
claimant  to  appear,  and  that  he  has  taken  upon  himself  the  admin- 
istration of  the  estate  of  the  deceased,  becomes  thereby  vested  with 
aU  the  rights  and  powers,  and  subject  to  aU  the  duties  of  an  admin- 
istrator of  the  estate  of  the  deceased,  in  the  same  manner  as  if  let- 
ters of  administration  had  been  granted.  The  affidavit  or  a  certified 
copy  is  presumptive  evidence  of  the  facts  it  contains,  and  that  ad- 
ministration of  the  deceased  has  been  committed  to  the  public  ad- 
ministrator according  to  law  (2  H.  S.  123,  §§  24,  25,  26  and  27). 

Ap^plicaUon  for  letters,  when,  denied)?,^ — At  the  time  of  the 
application,  any  one  interested  in  the  estate  of  the  deceased  may 
appear  and  contest  the  granting  of  letters  to  him,  and  is  entitled  to 
compulsory  process  for  the  attendance  of  witnesses  (2  B.  S.  122, 
§  18).  If,  upon  such  application,  it  appears  that  the  deceased  has 
disposed  of  his  personal  property  by  wUl,  and  therein  appointed  an 
executor  competent  and  qualified  to  act,  or  if  there  is  a  widow  or 
any  relative  of  the  deceased  entitled  to  a  share  in  the  estate,  who  is 
willing,  competent  and  qualified  to  act,  the  application  will  be  de- 
nied, and  letters  will  be  granted  to  such  person.  In  order,  how- 
ever, to  entitle  a  relative  to  administer,  in  preference  to  the  public 
administrator,  he  must  have  an  interest  in  the  estate ;  and  where  a 
relative,  having  no  such  interest,  obtained  letters  without  citing 
him,  they  were  revoked  as  iiTegular  {Public  Administrator  v. 
Peters,  1  Bradf.  100). 

•  JEffeot  of  denial  of  application.'] — Upon  the  granting  of 
letters  testamentary  or  of  administration  to  any  other  person,  the 
authority  of  the  public  administrator  ceases,  and  every  order 
granted  to  him  in '  relation  to  the  estate  is  revoked  (2  B.  8. 
122,  §  20) ;  and  he  must  turn  over  to  the  executor  or  admin- 
istrator .thereby  appointed  the  effects  of  the  deceased  in  his  hands ; 
but  he  is  allowed  to  retain  out  of  the  same  certain  necessary 
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expenses  which  have  been  incurred,  the  amount  thereof  to  be 
taxed  and  allowed  by  the  surrogate,  but  no  commissions  are  allowed 
him  (2  R.  S.  122,  §  21).  And  if  there  are  no  effects  of  the  de- 
ceased in  his  hands  to  pay  such  expenses,  and  they  are  allowed  and 
taxed,  then  they  are  to  be  paid  by  the  executor  or  administrator, 
and  are  given  a  preference  over  all  other  claims,  except  funeral 
charges,  and  he  is  allowed  to  maintain  an  action  therefor  in  his  own 
name  (2  R.  S.  122,  §  22). 

Superseding  letters.] — The  cases  in  which  the  powers  and  au- 
thority of  the  public  administrator,  in  relation  to  the  estate  of  the 
deceased,  may  be  superseded,  are  enumerated  as  follows : 

"  1.  Where  letters  testamentary  shall  be  granted  to  any  execu- 
tor of  a  will  of  any  deceased  person,  either  before  or  after  the  pub- 
lic administrator  shall  have  t§,ken  letters,  or  become  vested  with 
the  powers  of  an  administrator  upon  such  estate : 

"  2.  "Where  letters  of  administration  of  such  estate  shall  have 
been  granted  to  any  other  person,  before  the  public  administrator 
became  vested  with  the  powers  of  an  administrator,  upon  the  same 
estate : 

"  3.  "Where  letters  of  administration  shall  be  granted  upon  such 
estate,  by  any  surrogate  having  jurisdiction,  at  any  time  within  six 
months  after  the  public  administrator  became  vested  with  the 
powers  of  an  administrator  upon  such  estate  "  (2  R.  S.  124,  §  31). 
Any  relative  of  the  deceased,  entitled  to  administer,  upon  making 
application  to  the  surrogate  within  three  months  after  the  public 
administrator  has  become  vested  with  power  to  administer,  may 
have  letters  of  administration  granted  to  him,  upon  proof  (1)  that 
he  did  not  reside  in  the  city  of  ]S"ew  York  at  the  time  of  the  death 
of  the  intestate ;  or  (2)  that,  residing  in  the  said  city,  no  notice  was 
served  on  him  as  required  by  the  statute  (2  R.  S.  124,  §  32).  And 
upon  his  giving  notice  to  the  public  administrator  of  the  granting 
of  such  letters,  and  producing  to  him  duly  attested  copies  thereof, 
he  is  entitled  to  a  delivery  of  the  property  of  the  deceased  in  the 
lands  of  the  public  administrator,  after  deducting  his  charges  and 
commissions  (2  R.  S.  125,  §  33). 

General  statutory  powers.] — The  rights,  powers,  and  obliga- 
tions of  the  public  administrator,  iipon  his  becoming  vested  with 
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the  right  to  administer  upon  any  estate,  are  specifically  declared 
by  the  statute  as  follows  : 

"  1.  He  shall  have  all  the  rights,  powers,  and  authority  given  by 
law  to  any  administrator,  except  so  far  as  the  same  may  be  qualified, 
by  the  succeeding  provisions ; 

"  2.  He  may,  like  any  other  administrator,  sue  and  be  sued. 
[The  residue  of  this  subdivision  allowing  him,  like  other  public 
officers  (2  R.  S.  363,  §  15),  to  plead  the  general  issue,  with  notice  of 
special  matter,  is  superseded  by  the  Code  of  Civil  Procedure]. 

"  3.  He  shall  make  and  return  an  inventory  in  all  cases,  in  the 
same  manner  and  within  the  same  time  as  is  required  by  law  of 
other  administrators ;  and  the  same  proceedings  may  be  had  to 
compel  sufeh  return ; 

"  4.  He  may  sell  the  personal  property  of  the  deceased  at  pub- 
lic auction,  after  publishing  notice  thereof  three  days,  daily,  in  a 
newspaper  in  the  city  of  New  York ;  but  he  shall  not  sell  any- 
property  exceeding  five  hundred  dollars  in  value  without  having 
given  such  notice  daily  for  fourteen  days ; 

"  5.  He  shall  not  sell  any  public  stock,  or  stock  in  any  incor- 
porated company,  unless  for  the  payment  of  debts,  and  on  the  order 
of  the  surrogate,  to  be  duly  entered  in  his  records ; 

"  6.  In  all  cases  where  the  estate  of  any  deceased  person  in  his 
hands  shall  exceed  the  value  of  two  hundred  and  fifty  dollars,  he 
shall  give  notice  to  the  creditors  of  the  deceased  to  exhibit  their 
claims,  by  publication,  once  in  each  week  for  eight  weeks,  in  a 
newspaper  printed  in  the  said  city,  and  in  the  state  paper ; 

"  7.  He  may,  in  his  discretion,  proceed,  as  other  administrators 
are  allowed  by  law,  to  compel  creditors  to  exhibit  their  claims,  and 
with  the  like  effect  in  all  respects  ; 

"  8.  He  shall  adjust  and  pay  all  demands  against  the  estate  of 
the  deceased,  in  tbe  same  manner  as  other  administrators ;  and,  like 
them,  may  refer  all  disputes  respecting  such  demands ; 

"  9.  One  year  after  he  shall  have  become  vested  with  the  right 
of  administering  upon  any  estate,  he  shall  account  on  oath  to  the 
surrogate  of  JSTew  York  for  all  assets  of  such  estate  received  by 
him,  and  for  the  application  thereof ;  and  the  same  proceedings 
may  be  had  to  compel  such  account  as  are  provided  by  law  in  the 
case  of  administrators ; 

"  10.  He  may,  in  his  discretion,  proceed  as  other  administrators 
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are  allowed  by  law,  after  the  expiration  of  twelve  montlis  from 
the  time  he  became  vested  with  the  powers  of  an  administrator  on 
any  estate,  to  have  a  final  settlement  of  his  accounts  in  relation  to 
such  estate  and  with  the  like  effect ; 

"  11.  In  the  settlement  of  his  accounts,  he  shall  not  be  allowed 
for  any  payments  made  by  him,  unless  in  addition  to  the  other 
vouchers  therefor,  it  shall  appear  that  the  same  were  made  on  a 
joint  check,  signed  by  himself  and  the.  comptroller  of  the  city  of 
New  York,  upon  the  bank  in  which  his  deposits  are  required  to 
be  made;  excepting  that  he  may  be  allowed  for  current  ex- 
penses authorized  by  law,  not  to  exceed  twenty  dollars  in  any  one 
case; 

"  12.  In  the  settlement  of  his  accounts,  he  shall  not  be  allowed 
for  any  demand  which  he  may  have  against  the  estate  of  the  de- 
ceased, unless  such  demand  was  specified  in  writing  to  the  surro- 
gate at  the  time  of  applying  for  letters  of  administration,  or  at  the 
time  of  filing  the  affidavit  herein  required  to  vest  him  with  the 
rights  of  an  administrator,  nor  unless  it  shall  appear  that  he  had 
such  demand,  or  that  his  responsibility  on  which  it  may  be  founded 
existed  previous  to  the  death  of  the  person  against  whose  estate  it 
may  be  exhibited  ; 

"  13.  He  shaU  pay  aU  legacies  and  shares  of  the  estate  of  the 
deceased,  according  to  the  decrees  of  the  surrogate ; 

"  14.  The  balance  of  any  moneys  remaining  in  his  hands  on 
the  adjustment  of  his  accounts  shall  be  paid  into  the  treasury  of 
the  city  of  New  York ;  and  he  shall  transfer  and  deliver  to  the 
corporation  of  the  said  city  all  public  stocks  and  all  stock  in  any  in- 
corporated company  belonging  to  the  estate  of  the  deceased  "  (2  R. 
8.  125,  §  35). 

Commissions.] — He  is  allowed  to  retain,  in  addition  to  his 
expenses,  a  commission  of  five  per  cent,  on  all  sums  not  exceeding 
twenty-five  hundred  dollars,  and  two  and  one-half  per  cent,  on  all 
siuns  in  excess  thereof ;  and  such  commissions  may  be  retained  in 
preference  to  any  debts  or  claims,  except  funeral  charges  (2  B.  8. 
118,  §  3).  As  stated  above,  however,  he  can  not  retain  these  com- 
missions for  his  own  use,  but  must  pay  them  into  the  city  treasury, 
his  sole  compensation  being  the  salary  which  he  receives  as  an  offi- 
cer of  the  law  department  of  the  corporation. 
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City  corporation  liable  for  acts  ofpiMic  administrator.'] — The 
corporation  of  New  York  city,  as  above  stated,  is  responsible  for, 
his  faithful  performance  of  his  duties,  and  the  application  of  all 
moneys  received  by  him,  and  for  stock  transferred,  dividends 
thereon  received,  and  moneys  paid  into  the  city  treasury  by  him, 
or  which  should  be  so  transferred  or  paid  in  by  him,  after  deduct- 
ing his  commissions,  but  not  for  any  interest  on  such  moneys  or 
dividends  on  stock.  And  the  persons  aggrieved  have  the.  same 
remedies  against  the  corporation  as  they  would  have  against  any 
executor  (2  R.  S.  12Y,  §§  42, 43). 

The  corporation  is  liable  not  as  a  surety  and  collaterally,  but 
primarily  and  in  the  first  instance,  for  the  due  and  faithful  per- 
formance of  all  the  duties  of  his  office ;  and  therefore  where  the 
public  administrator,  without  reasonable  cause  therefor,  brought 
an  action  for  an  alleged  conversion  of  the  goods  of  the  deceased, 
and  was  defeated,  and  a  judgment  for  costs  obtained  against  him, 
it  was  held  that  the  party  in  whose  favor  it  was  obtained  could 
maintain  an  action  of  debt  on  it  against  the  corporation  [Matthews 
V.  Mayor,  c&c.  of  N.  Y.  ISandf.  132). 

His  personal  liability.] — This  responsibility  of  the  corporation 
for  his  acts  does  not  take  away  his  personal  liability,  and  he  has 
been  held  liable  personally  for  the  wrongful  taking  or  detention  of 
personal  property  of  a  s'tranger,  although  he  acted  in  his  official 
capacity  and  in  good  faith,  and  in  the  belief  that  the  property  be- 
longed to  the  intestate  at  the  time  of  his  death  {Levin  v.  Russell, 
42  N.  Y.  251).  In  case  of  his  death,  removal,  or  resignation,  the 
papers,  money,  and  effects  are  to  be  delivered  to  his  successor  in 
office,  and  such  delivery  may  be  compelled  in  the  same  way  as  in 
the  case  of  other  public  officers  (2  R.  S.  128,  §  44). 


AETICLE  THIED. 

PUBLIC   ADMINISTEATOE   m   THE   COUNTY   OF   KINGS. 

General  powers.] — The  statute  provides  for  the  appointment 
of  a  public  administrator  for  the  county  of  Kings  (1  Z.  1871,  p. 
647,  c.  335).  He  has  authority  to  collect  and  take  charge  of  the 
personal  estate  of  intestates  in  the  following  cases : 
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"1.  "Whenever  such  person  shall  die,  leaving  any  assets  or 
effects  in  the  county  of  Kings,  and  there  shall  be  no  widow,  hus- 
band, or  relative,  a  resident  of  the  state  entitled  or  competent  to 
take  out  letters  of  administration  on  such  estate. 

"  2.  Whenever  assets  or  effects  of  any  person  dying  intestate, 
shall,  after  his  death,  come  into  the  county  of  Kings,  and  there 
shall  be  no  person,  as  aforesaid,  entitled  or  competent  to  take  ad- 
ministration of  such  estate"  (§  4). 

He  is  allowed  the  commissions  of  executors  and  administrators, 
besides  the  necessary  expenses  incurred  by  him  in  administering 
the  estate  (§  3).  All  statutory  provisions  in  regard  to  the  office  of 
public  administrator  in  the  city  of  New  York,  and  in  the  other 
counties,  are  declared  by  statute  to  apply  to  him,  so  far  as  they 
are  applicable,  and,  subject  to  that  qualification,  he  has  all  their 
jurisdiction  and  powers  (§  5). 

The  surrogate  may  also  issue  letters  of  collection  to  him  with- 
out security  (|  7).  For  other  particulars  in  regard  to  the  powers 
and  duties  of  his  office,  reference  must  be  had  to  the  statutes  in 
regard  to  the  other  counties  (see  Art.  4:,  post). 


AETICLE   FOUETH. 

COUNTY   TEEAStTEEES    WHEN   ACTING   AS    PUBLIC   ADMINISTRATOES. 

Powers  of  treasurer  iy  virtue  of  his  office.] — In  counties  other 
than  JSTew  York  and  Kings,  the  duties  of  public  administrator  de- 
volve upon  the  county  treasurer,  who  by  virtue  of  his  office  is  em- 
powered to  collect  and  take  charge  of  -the  assets  of  every  person 
dying  intestate,  where  such  assets  shall  amount  to  one  hundred 
dollars  or  more,  either  in  his  county  or  out  of  it,  upon  which  no 
letters  of  administration  have  been  grafted,  in  the  following  cases : 

"  1.  Whenever  such  person  shall  die,  leaving  assets  in  the  county 
of  such  treasurer,  and  there  shall  be  no  widow  or  relative  in  the 
county,  entitled  or  competent  to  take  letters  of  administration  on 
such  estate : 

"2.  Whenever  assets  of  any  person  so  dying  intestate,  shall, 
after  his  death,  come  into  the  county  of  such  treasurer,  and  there 
shall  be  no.  person  entitled  or  competent  as  aforesaid  to  take  ad- 
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ministration  of  such  estate.  But  in  the  county  of  Kichmond,  the 
county  treasurer  shall  not  have  power  to  act  as  public  administrator 
in  those  cases  in  which  the  public  administrator  in  the  city  of  New 
York  has  jurisdiction,  according  to  the  provisions  of  the  first  arti- 
cle of  this" title"  (2  E.  S.  129,  §  47). 

Care  of  estate.] — Even  although  there  is  a  widow  or  relative  in 
the  county  who  is  entitled  to  administration,  yet  the  surrogate  may 
authorize  the  county  treasurer  to  seize  and  secure  the  effects,  upon 
proof  that  there  are  creditors  or  relatives  of  the  deceased,  residing 
more  than  one  hundred  miles  distant  from  the  residence  of.  such 
surrogate,  who  are  interested  in  the  distribution  of  the  estate,  and 
that  the  effects  of  the  deceased  are  in  danger  of  waste  or  embezzle- 
ment ;  and  the  granting  of  such  order  vests  him  with  all  the  pow- 
ers which  he  would  have  if  he  were  acting  by  virtue  of  his  office 
(2  a.  8.  129,  §  49). 

Until  letters  of  administration  are  granted  to  him,  the  county 
treasurer,  like  the  public  administrator  in  New  York  city,  can  not 
proceed  further  than  to  pay  the  funeral  charges  of  the  deceased, 
collect  and  secure  the  effects,  and  defray  the  expenses  of  the  pro- 
ceedings required  by  law  (2  H.  S.  131,  §  65). 

Filing  inventory  of  assets.] — ^Upon  taking  possession  of  the 
property,  he  must  cause  it  to  be  appraised,  and  the  statute  pro- 
vides for  the  appointment  of  the  appraisers,  the  manner  in  which 
they  shall  make  their  inventory,  and  for  th.eir  compensation  (2  H. 
S.  130,  §§  52,  53),  and  also  for  the  return  of  the  inventory  to  the 
surrogate,  and  its  filing  by  him,  and  for  the  affidavit  by  the  county 
treasurer  as  to  its  correctness  (2  H.  S.  130,  §  54) ;  and  imposes 
upon  him  the  penalty  of  fine  and  loss  of  office  if  he  neglect  to 
return  it  within  a  prescribed  time  (2  Ji.  8.  130,  §  55). 

Granting  of  letters  to  t/rea&urer.] — Upon  his  filing  the  inven- 
tory and  giving  the  usual  collector's  bond,  with  sureties,  and  in  a 
penalty  approved  by  the  surrogate,  letters  issue  to  him  authorizing 
him  to  collect  and  preserve  the  estate  of  the  deceased  (2  R.  8. 130, 
§  56).  Immediately  upon  the  issuing  of  such  letters,  it  is  the  duty 
of  the  surrogate  to  cause  notice  thereof  to  be  published  as  pre- 
scribed by  the  statute,  requiring  all  persons  claiming  a  right  -to  ad- 
minister on  such  estate  to  appear  and  interpose  such  claim  before 
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the  surrogate  within  a  time  fixed  (2  R.  S.  130,  §  57).  If,  within 
the  time  appointed,  a  claimant  appears,  the  surrogate,  upon  ten 
days'  notice  to  the  collector,  may  grant  letters  (2  JR.  S.  130,  §  68) ; 
or  if  a  claimant,  duly  qualified  and  competent,  appears  at  the  time 
appointed,  he  is  entitled  to  letters  (2  JR.  S.  131,  §  59).  If  letters 
are  not  granted  to  any  other  person,  and  it  does  not  appear  that 
letters  have  been  granted  on  the  estate  by  any  other  surrogate, 
then,  at  the  expiration  of  the  time  fixed,  the' county  treasurer  is 
entitled  to  letters,  upon  giving  the  usual  administrator's  bond  (2 
Ji.  S.  131,  §  61),  and  it  is  made  his  duty  to  accept  the  letters  and 
give  the  bond  (2  Ji.  S.  131,  §  62).  A  certified  copy  of  all  such 
letters  must  be  sent  to  the  state  comptroller  by  the  surrogate,  the 
expense  of  which  is  paid  to  him  from  the  state  treasury  (2  R.  S. 
131,  §  64). 

Superseding  letters.] — Upon  letters  being  granted  to  an  author- 
ized claimant,  the  authority  of  the  county  treasurer  ceases,  and  he 
must  deliver  to  the  person  appointed  the  assets  in  his  hands,  after 
deducting  certain  expenses  and  a  reasonable  compensation  for  his 
services,  not  exceeding  three  dollars  for  each  day  necessarily  em- 
ployed, to  be  allowed  and  taxed  by  the  surrogate,  on  the  oath  of 
the  collector  (2  B.  S.  131,  §  60). 

The  statute  provides  that  the  "  powers  and  authority  of  the 
county  treasurer,  in  relation  to  the  estate  of  any  deceased  person, 
shaU  be  superseded — 

"  1.  By  the  production  of  any  letters  testamentary,  that  may 
have  been  granted  before,  or  that  shall  be  granted  subsequent,  to 
his  becoming  vested  with  the  authority  of  an  administrator,  upon 
the  same  estate : 

"  2.  By  the  production  of  any  letters  of  administration  that 
shall  have  been  granted  to  any  other  person,  upon  the  same  estate, 
before  the  said  county  treasurer  became  vested  with  the  powers  of 
an  administrator  thereion : 

"  3.  By  the  production  of  any  letters  of  administration,  issued 
by  the  surrogate  of  any  county  in  this  state,  of  which  the  deceased 
was  a  resident  at  the  time  of  his  death,  granted  after  the  county 
treasurer  may  have  become  vested  with  the  powers  of  an  adminis- 
trator upon  the  estate  of  such  deceased  "  (2  B.  S.  131,  §  66). 

And  on  his  authority  being  so  superseded,  he  must  deliver  to  the 
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one  producing  letters  all  the  assets  in  his  hands,  after  deducting  hie 
expenses  and  allowance  (2  B.  S.  132,  §  6T).  All  acts  done  by  the 
county  treasurer  in  good  faith,  previous  to  notice  of  the  issuing  of 
letters  by  which  he  is  superseded,  are  declared  valid  (2  R.  8.  132, 

§  68). 

Powers  and  duties  under  letters.} — Upon  receiving  letters  of 
administration,  the  county  treasurer  becomes  vested  with  all  the 
powers  and  rights  of  other  administrators,  and  subject  to  the  same 
duties  and  obligations,  except  as  otherwise  provided  by  the  statute 
(2  i?.  /S.  132,  §  69).  Within  one  year  after  receiving  letters,  he 
must  account  on  oath  to  the  surrogate  for  all  assets  received  and 
their  application,  and  such  accounting  may  be  compelled  by  any 
person  interested,  or  by  the  attorney-general  or  the  comptroller  (2 
E.  S.  132,  §  YO). 

Settlement  of  account  and  distriiution.] — On  the  settlement  of 
his  accounts,  he  is  allowed  for  his  expenses  as  other  administrators, 
and  double  their  commissions.  The  balance  of  moneys  in  his 
hands  inust  be  paid  into  the  state  treasury  for  the  benefit  of  such 
persons  as  shaU.  be  entitled  thereto  (2  H.  S.  132,  §  IT).  Any  per- 
son claiming,  as  creditor,  legatee  or  next  of  kin,  any  moneys  that 
have  been  paid  into  the  state  treasury  as  so  provided,  may  peti- 
tion the  supreme  court  upon  notice  to  the  attorney-general,  and 
the  court,  upon  ascertaining,  by  a  reference  or  otherwise,  the  rights 
of  the  claimant,  may  order  payment  of  the  money  due  him,  but 
without  interest,  and  after  deducting  thfe  expense  incurred  by  the 
state  in  relation  thereto  (2  H.  K  133,  §§  I4r,  15) ;  and  upon  the 
production  of  a  certified  copy  of  such  order,  the  comptroller  must 
draw  his  warrant  on  the  treasury  for  the  amount  therein  specified, 
which  must  be  paid  by  the  treasurer  to  the  person  entitled  thereto 
(2  R.  S.  133,  §  Y6). 
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Jurisdiction  to  grant  letters.'] — ^Where  the  appointment  of  an 
executor  or  administrator  is  delayed,  it  often  becomes  necessary 
that  some  immediate  steps  should  be  taken  for  the  preservation  of 
the  estate,  as  well  as  for  the  collection  of  debts  and  other  assets. 
The  statute  accordingly  authorizes  the  appointment  of  a  tem- 
porary custodian  of  the  assets,  who  is  called  indifferently  a  col- 
lector or  a  special  administrator.*  The  collector  has  no  power  in 
reference  to  the  real  property,  and  his  function  is  that  of  a  re- ' 
ceiver  of  the  assets  during  a  period  of  controversy  as  to  the  right 
of  administration  or  of  executorship.  Power  is  conferred  on  the 
surrogate  to  grant,  in  his  discretion,  such  letters  :  (1.)  where  there 
is  a  contest  relative  to  the  proof  of  a  will,  or  to  granting  letters 
testamentary  or  of  administration  with  the  will  annexed,  or  of 
administration  in  the  case  of  intestacy ;  (2.)  when,  by  reason  of 
absence  from  this  state  of  any  executor  named  in  a  wiU,  or  for  any 
other  cause,  a  delay  is  necessarily  produced  in  gi-anting  such 
letters  (Z.  1837,  c.  460,  §  23).  By  a  special  act  relating  to  the 
surrogate's  court  of  New  York  county  (Z.  1870,  c.  359,  §  13), 
power  is  conferred  upon  that  court,  in  cases  where  a  contest  arises 
•therein  as  to  the  probate  of  any  will  relating  to  real  estate,  to  ap- 
point some  suitable  person  as  receiver  of  such  real  estate  pending 
the  contest.  Such  receiver  is  declared  to  have  the  same  power 
and  authority,  and  must  give  the  same  security,  as  if  appointed  by 
any  other  court  of  competent  jurisdiction.  The  authority  of  the 
surrogate  is  not  confined  to  cases  where  the  contest  as  to  probate, 
executorship,  or  administration  is  pending  before  him,  but  extends 

*  Under  the  English  ecclesiaatii^l  law,  several  different  sorts  of  limited  or  tem- 
porary administrations  are  recognized — e.  g.,  administration  durante  minore  astate, 
pendente  lite,  durante  absentia,  <fec.  (see  1  Williams  on  Executors,  7th  ed.  479) ;  but  our 
statutes  have  made  no  provision  for  such  cases,  except  in  the  provision  here  given 
in  regard  to  collectors,  which,  however,  seems  broad  enough  to  cover  all  cases  in 
which  a  temporary  administrator  may  be  necessary. 
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to  any  contest  whether  before  him  or  on  appeal  to  the  appellate 
court  from  his  decision  {HioJes  v.  Sicks,  12  Bail).  322  ;  see  Moot- 
rie  V.  Hunt,  4  Bradf.  173 ;  Lawrence  v.  Parsons,  27  How.  Pr. 
26).  Grave  inconvenience  sometimes  arises  in  respect  to  the  right 
to  collect  the  assets  of  a  person  who  has  disappeared  and  is 
unheard  from,  where  there  is  no  sufficient  evidence  of  death.* 
In  the  absence  of  any  statutory  provision  for  such  a  case,  the 
rule  as  to  the  presumption  of  death,  arising  from  the  absence 
of  the  person  unaccounted  for,  will  govern  the  action  of  the 
surrogate. 

Discretionary  and  summary  powers.] — The  general  statute 
provides  that  the  surrogate  may  grant  special  administration,  in 
his  discretion.  The  propriety  of  the  exercise  of  the  surrogate's 
discretion  in  the  grant  of  such  letters  is  plainly  dependent  upon 
the  exigencies  of  the  estate,  the  value  and  situation  of  the  prop- 
erty, and  other  circumstances  which  require  to  be  judged  sum- 
marily. Consequently  his  decision  upon  an  application  made  to 
him  is  not  subject  to  review  upon  appeal.  His  determination  is 
summary  and  exclusive  {McGregor  v.  Buel,  24  iV.  T.  166  ;  and 
see  Mootrie  v.  Hunt,  4  Bradf.  ifs). 

Qualifications  of  collector.] — Letters  of  collection  can  not  be 
issued  to  a  person  incompetent  to  act  as  executor  (Z.  1867, 
o.  782,  §  7).  Some  question  may  be  made  as  to  whether  this 
restriction  applies  to  letters  of  collection  on  the  estate  of  an 
intestate.  By  Z.  1864,  c.  71,  §  10,  the  act  of  18.37,  e.  460,  §  23  {ante, 
p.  191),  which  specifies  the  cases  in  which  a  collector  may  be  ap- , 
pointed,  was  amended  by  adding  a  clause  providing  that  any 
person  named  as  executor  in  any  such  will,  as  referred  to  in  the 
section,  had  a  prior  right  to  be  appointed  collector,  adding,  "  but 
no  such  letters  shall,  in  any  event,  issue  to  any  person  incom- 
petent to  serve  as  an  executor,"  under  2  B.  S.  69,  §  3.  By  the 
act  of  1867,  these  provisions  of  the  act  of  1864  were  repealed, 
with  this  addition,  "  but  no  letters  of  collection  shall  be  issued  to 
any  person  incompetent  to  act  as  such  executor."     If  this  latter 

*  For  a  recent  special  statute,  passed  to  provide  a  remedy  in  a  case  of  this 
nature,  see  1  X.  1872,  B6S,  c.  210.  The  present  commission  for  the  revision  of  the 
statutes  has  proposed  a  general  statute  to  cover  such  cases  (see  Part  III,  chap,  xviii, 
tit.  3,  art.  5,  §  24B2,  of  the  Draft  of  iihe  Revised  Statutes). 
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clause  is  construed  to  be  restricted,  by  the  scope  of  the  repealed 
clause,  to  cases  of  testacy,  then  the  qualification  of  collectors,  in 
cases  of  intestacy,  should  be  sought  for  in  the  statute  applicable  to 
general  administrators. 

Petit/ion  for  appointmenf] — Any  person  interested  in  the  es- 
tate may  apply  to  the  surrogate,  by  petition,  for  the  appointment 
of  a  special  administrator  or  collector.  The  petition  should  be  in 
the  same  general  form  as  the  petition  for  general  letters,  and 
should,  of  course,  set  forth  the  facts  necessary  to  give  the  surrogate 
jurisdiction,  as  also  the  special  facts  of  the  case  calling  for  the,  ex- 
ercise of  the  surrogate's  discretion.  The  petition  should  mention 
the  parties  who  have  appeared  in  the  contest,  and  the  value  of  the 
personal  estate  (see  Form  No.  66).  E"o  notice  of  the  application  is 
required  to  be  made  to  the  next  of  kin  or  other  persens  interested, 
unless  they  have  appeared  in  the  proceedings  before  the  surrogate. 
In  that  case  a  notice  in  writing  of  at  least  ten  days  must  be  served 
on  them  in  the  manner  provided  by  the  Code  of  Procedure  for  the 
service  of  notices  in  actions*  (Z.  1864,  c.  71,  §  11).  The  practice 
is  common  to  procure  an  order  to  show  cause  upon  the  petition, 
the  service  of  which  is  sufficient  notice. 

Collector's  oath  and  bond.'] — The  collector  must  take  the  same 
oath  that  is  required  of  an  administrator  (Z.  1837,  c.  460,  §  24, 
last  clause ;  '2,  B.  8.  77,  §  40).  He  is  required  also  to  execute  a 
bond,  with  sureties  to  be  approved  by  the  surrogate,  in  the  same 
penalty  as  in  the  case  of  an  administrator,  and  the  same  proceed- 
ings must  be  had  to  ascertain  such  penalty.f  The  condition  of 
the  bond  must  be  that  he  wiU  make  a  true  and  perfect  inventory 
of  such  of  the  assets  of  the  deceased  as  shall  come  to  his  possession 
or  knowledge,  and  return  the  same  within  three  months,  to  the 
office  of  the  surrogate  granting  the  letters ;  that  he  will  faithfully 
and  truly  account  for  all  property,  money,  and  things  in  action 
received  by  him  as  such  collector,  whenever  required  by  the  surro- 
gate, or  any  other  court  of  competent  authority,  and  wiU  faithfully 


*  See  Code  of  Civil  Procedure,  §§  409,  et  seq. 

f  The  surrogate  must  ascertain  the  value  of  the  personalty  by  an  examination 
under  oath  of  the  person  applying,  and  of  every  other  person  he  may  think  proper 
to  examine  (2  R.  8.  11,  §  42 ;  see  ante,  p.  16'?}. 
13 
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deliver  up  the  same  to  the  person  or  persons  who  may  be  appointed 
executors  or  administrators  of  the  deceased,  or  to  such  other  per- 
son as  may  be  authorized  to  receive  the  same  by  the  surrogate 
(2  R.  8.  7Y,  §  43).  The  giving  of  such  bond  is  made  a  prerequi- 
site to  the  appointment,  and  it  is  further  provided  that  the  security 
can  not  be  filed  until  the  sureties  thereto  have  justified. before  the 
surrogate ;  and  that  the  justification  must  be  on  a  notice  of  ten  * 
days  (Z.  1864,  c.  Yl,  §  11).  The  sureties  may  be  fully  examined. 
as  to  their  sufficiency  by  any  person  interested  in  the  estate  of  the 
deceased;  and  they  are  required  to  be  worth  ia  the  aggregate 
double  the  penalty  of  the  bond,  "  over  and  above  aU  debts,  liabili- 
ties and  responsibilities "  (Z.  1864,  c.  71,  §  5). 

Form  of  letters.] — Letters  appointing  a  collector  issue,  and  are 
tested,  signed,  pealed  and  recorded,  in  the  same  manner  as  letters 
testamentary  or  of  administration  (2  S.  S.  80,  §§  55,  58 ;  and  see 
arhte,  pp.  143,  168,  and  Form  No.  67),  and  are  to  the  same  extent 
evidence  of  the  authority  of  the  persons  to  whom  they  are  granted 
(2  B.  S.  80,  §  56 ;  ante,  pp.  148,  169).  Such  letters  are  ordinarily 
termed  letters  of  collection,  or  letters  ad  colligendum. 

Authority  and  duties  of  a  collector.] — The  statute  declares 
that  every  collector  has  authority  to  collect  the  personal  estate  and 
to  secure  it  at  such  reasonable  expense  as  the  surrogate  shaU  allow, 
and  for  those  pxirposes,  he  may  maintain  suits  as  administrator.. 
Under  the  direction  of  the  surrogate,  he  may  sell  such  of  the  goods 
of  the  deceased  as  shall  be  deemed  necessary  for  the  preservation 
and  benefit  of  the  estate,  after  the  same  shall  have  been  appraised 
(Z.  1837,  c.  460,  §  24).  But  now,  by  Z.  1864,  c.  71,  §  9,  he  can 
not  sell  personal  property,  except  on  the  order  of  the  surrogate, 
which  order  can  be  made  only  on  notice  to  aU  parties  interested  in 
the  estate,  who  have  appeared  by  attorney,  which  notice  must  not 
be  less  than  ten  days,  and  must  be  served  on  such  attorney  in  the 
manner  provided  by  law  for  service  of  notices  in  actions  (Z.  1864, 
c.  71,  §  9). 

*  By  §  5  of  the  same  act  (i.  1864,  o.  1\)  it  is  provided  that  a  two  days'  notice  of 
the  names  of  the  persons  proposed  as  sureties,  and  of  the  time  and  place  of  their  jus- 
tification, must  he  given  to  the  attorney  or  attorneys  of  the  persons  appearing  in  the 
action.  The  two  provisions  seem  inconsistent,  and  therefore  the  latter  one  requir- 
ing ten  days'  notice,  should  prevail. 
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Like  other  administrators,  he  is  the  judge  of  the  propriety  of 
his  own  course  in  respect  to  the  institution  of  suits,  subject  to  his 
liability  when  the  administration  is  terminated  and  his  accounts 
settled  {Delajield  v.  Parish,  4  Bradf.  24).  But  he  has  no  author- 
ity to  make  investments  {Baskin  v.  Baskin,  4  Lans.  90). 

Deposit  of  moneys.] — All  moneys  belonging  to  the  estate  that 
come  into  his  hands  must,  within  ten  days  after  receipt  thereof,  be 
deposited  with  such  person  as  shall  give  adequa,te  security,  or  with 
such  banking  institution  as  the  surrogate  shall  direct ;  and  where 
he  has  been  appointed  by  the  surrogate  of  the  county  of  New  York, 
he  must  make  the  deposit  in  a  trust  company,  incorporated  under 
the  laws  of  this  state,  and  having  its  principal  oflSce  or  place  of 
business  in  the  city  of  New  York.  The  security  required,  in  case 
the  deposit  is  made  with  an  individual,  is  a  bond  in  a  penalty  to 
be  fixed  by  the  sm'rogate,  and  to  be  signed  by  such  person,  with 
two  sufficient  sureties,  to  be  approved  by  the  surrogate,  and  condi- 
tioned to  render  a  faithful  account,  and  pay  over  all  moneys  re- 
ceived by  him  upon  the  order  of  any  court  having  jurisdiction, 
.thereof  (Z.  1864,  c.  11,  §§  1  and  2).  AH  interest  received  by  him 
on  any  moneys  which  may  come  into  his  hands  must  be  accoimted 
for  and  paid  over  in  the  same  manner  as  the  principal  sum  in  his 
hands  {Id.  §  12).  In  case  he  does  not  make  the  deposits  as  re- 
quired by  the  statute,  he  may  be  compelled,  upon  the  application 
of  any  person  interested  in  the  e^ate,  to  do  so  forthwith.  On  such 
an  application,  a  citation  will  issue  requiring  the  collector  to  make 
such  deposit,  or  show  cause,  within  thr^e  days  when  issued  by  the 
sun-ogate  of  New  York  county,  and  within  fifteen  days  when  issued 
by  any  other  surrogate,  why  an  attachment  should  not  issue  against 
him.  The  citation  must  be  served  either  personally  or  by  leaving 
it  at  his  dwelling-house  at  least  two  days  before  the  return  day 
thereof  when  issued  by  the  surrogate  of  New  York  county,  and 
ten  days  when  issued  by  any  other  su^ogate  {Id.  §  3).  On  the 
return  day  of  the  citation,  if  the  deposit  has  not  been  made,  the 
•surrogate  must  order  an  attachment  to  be  issued  against  the  special 
administrator,  non-bailable,  upon  which  attachment  he  must  be 
brought  before  the  surrogate,  and  such  proceedings  had  as  is  pro- 
vided by  law  in  relation  to  attachments  as  for  contempts  in  civil 
cases ;  and  the  surrogate  may  also  revoke  the  letters  issued  to  him. 
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and  thereupon  Ms  authority  and  right  cease  {Id.  §  4).  No  moneys 
deposited  under  the  provisions  of  the  statute  can  be  withdrawn,  ex- 
cept upon  the  order  of  the  surrogate,  to  be  presented  to  the  depos- 
itary thereof,  and  no  order  for  such  withdrawal  of  any  part  of  the 
sums  so  deposited  can  be  made  by  the  surrogate,-  except  after  ap- 
plication made  upon  two  days'  personal  notice  to  the  attorneys  of 
parties  interested  in  the  estate,  where  any  have  appeared  by  attor- 
ney in  the  proceedings  {Id.  %  6). 

Accounting  of  collector. \ — On  the  application  of  any  person  in- 
terested in  the  estate,  the  surrogate  granting  special  letters  must, 
by  a  citation  to  be  issued  for  that  purpose,  require  any  collector  to 
account  for  all  moneys  received  by  him  as  such.  The  citation  must 
be  served  on  him  at  least  five  days  before  the  return  thereof ;  and 
such  proceedings  must  be  had  on  such  accounting  as  are  required 
in  cases  of  accounting  by  executors  and  administrators  (Z.  1864,  c. 
71,  §  7).  And  in  the  county  of  New  Tork  the  surrogate  has  power, 
at  any  time  after  six  months  from  the  grant  of  special  letters,  to 
direct  any  collector  so  appointed  by  him  to  publish  a  notice  requir- 
ing all  persons  having  claims  against  the  deceased  to  exhibit  the 
same  in  the  same  manner  as  provided  by  law  in  relation  to  notices ' 
published  by  executors  and  administrators.  Such  surrogate  also 
has  power,  at  any  time  after  one  year  from  the  grant  of  such  let- 
ters, upon  the  application  of  the  collector  or  of  any  creditor  of  the 
deceased,  and  upon  satisfactory  proof  that  the  debts  owing  by  the 
deceased  do  not,  in  the  aggregate,  exceed  the  amount  of  the  assets 
of  his  estate,  by  his  order  to  direct  the  payment  of  any  debt,  or 
the  proportional  part  thereof,  due  from  the  estate  (Z.  1870,  c.  359, 
§  10).  On  such  accounting,  he  may  be  held  liable  for  money  be- 
longing to  the  estate  which  he  had  received  before  his  appointment 
as'agent  of  a  former  administrator  {Gottsberger  v.  Taylor,  19  N.  Y. 
150,  affi'g  s.  c.  5  Duer,  566).  But  where  he  claims  leasehold 
property,  by  virtue  of  a  title  acquired  prior  to  his  appointment,  the 
surrogate  has  no  power  to  pass  upon  the  question  {Gottsberger  \. 
Smith,  2  Bradf.  86). 

Hevocation  of  authority.] — The  position  of  a  collector  is  in  its 
nature  only  temporary,  and  when  the  contest  in  regard  to  the  gen- 
eral administration  has  been  decided,  or  the  other  causes  for  delay 
have  been  removed,  and  letters  testamentary  or  of  administration 
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have  been  granted,  the  statute  provides  that  the  power  and  authority 
of  such  collector  shall  cease ;  but  any  suit  brought  by  him  may  be  con- 
tinued by  the  executor  or  administrator,  in  the  name  of  such  collector, 
which  he  shall  not  have  power  to  discontinue  or  release.  He  must 
also,  on  demand,  deliver  to  the  executor  or  administrator  all  the 
property  and  money  of  the  deceased  in  his  hands,  and  render  an 
account,  on  oath,  to  the  surrogate  of  all  his  proceedings,  upon  being 
cited  for  that  purpose,  or  without  such  citation.  Such  delivery  and 
account  may  be  enforced  by  an  order  of  the  surrogate,  and  by  at- 
tachment to  be  issued  by  him  as  in  other  cases  of  administrators  (2 
R.  8.  TY,  §  40). 


CHAPTER  XIII. 

PROCEEDINGS  FOR  RECOVERY  OF  ASSETS. 

Aet.  1. — Proceedings  before  issue  of  letters. 
2. — ^Proceedings  after  issue  of  letters. 


AETICLE  FIRST. 

PROCEEDINGS  BEFOEE  ISSUE  OF  LBTTEES. 

In  regard  to  tlie  collection  of  the  estate  before  the  grant  of  let- 
ters, there  was  formerly  a  great  difference  between  the  powers  of 
an  executor  and  an  administrator.  At  common  law,  an  executor 
was  said  to  derive  his  title  from  the  will  itself,  and  not  from  the 
probate ;  the  letters  issued  to  him  being  only  evidence  of  his  title, 
and  not  the  foundation  of  if.  On  the  other  hand,  the  authority  of 
an  administrator  springs  from,  and  is  founded  on,  the  grant  of  let- 
ters to  him  ( Valentine  v.  Jackson,  9  Wend.  302).  Even  a  person 
entitled  to  administer  in  preference  to  every  one  else,  and  compe- 
tent in  every  respect,  has  no  right  to  interfere  with  the  estate  be- 
fore the  issuing  of  letters  to  him.  An  executor,  however,  was  held 
to  have  the  right — as  a  deduction  from  the  principle  that  he  de- 
rived his  authority  immediately  from  the  will — to  do  nearly  all 
acts  in  regard  to  the  estate  before  obtaining  letters,  and  letters, 
therefore,  were  only  necessary  to  him  when  he  commenced  legal 
proceedings  in  which  he  was  obliged  to  prove  his  title  to  act  as 
executor,  which  he  could  only  do  by  showing  a  grant  of  letters  to 
him.  By  the  Revised  Statutes,  however,  the  powers  of  executors 
have  been  considerably  limited  (see  ante,  p.  60),  and  they  can  not 
now  interfere  with  the  estate  further  than  is  necessary  for  its  pres- 
ervation, nor  can  they  dispose  of  any  part  of  it,  except  to  pay 
funeral  charges  (2  R.  8.  Tl,  §  16).  Any  person,  therefore,  who 
takes  into  his  possession  any  of  the  assets  of  a  decedent,  without 
being  authorized  to  do  so  as  executor,  administrator,  or  collector,  is 
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liable  to  accotrnt  for  the  full  value  of  such  assets,  and  can  not  retain 
or  deduct  for  any  debt  due  to  him  (2  R.  S.  81,  §  60).  If,  how- 
ever, letters  are  subsequently  granted  to  such  person,  the  letters 
are  retroactive,  and  legalize  the  acts  whicli  were  before  tortious 
{ante,  p.  60,  and  cases  there  cited).  But  this  rule  extends  only  to 
those  acts  which  he  might  have  done  had  he  been  executor  at  the 
time,  and  wiU  not  protect  an  executor  who,  before  the  grant  of 
letters,  issued  execution  against  a  debtor  of  the  testator  and  sold 
property  thereunder  {Bellmger  v.  Ford,  21  Barb.  311).  So  for- 
merly an  executor  could  begin  a  suit  before  letters  were  issued  to 
him,  and  if  he  obtaiued  them  before  trial,  so  that  he  could  then 
produce  them  in  evidence,  it  was  enough ;  but  the  clause  of  the 
Kevised  Statutes  above  mentioned  has  now  changed  this  rule,  and 
he  must  have  letters  to  entitle  him  to  commence  suit  {Thomas  v. 
Cameron,  16  Wend.  580).  Where,  however,  an  executor  or  admia- 
istrator  has,  by  virtue  of  his  power  under  the  statute,  taken  posses- 
sion of  the  goods  of  the  deceased,  which  are  afterwards  wrongfully 
taken  from  him,  he  may  sue  to  recover  them  or  their  value  on  the 
strength  of  his  own  possession  ( Valentine  v.  Jachson,  9  Wend. 
302).  OoUeeting  debts  due  the  deceased  is  not,  however,  regarded 
as  necessary  to  the  preservation  of  the  estate,  and  unless  the  per- 
son named  in  the  will  as  executor  should  afterwards  have  letters 
issued  to  him,  payment  to  him  of  a  debt  due  the  deceased  would 
not  be  valid  as  against  the  proper  representative  of  the  estate. 


AETICLE  SECOND. 

PEOCEEDINGS   AFTEE   ISSUE   OF   LETTEES. 

Vesting  of  title.] — Upon  the  issuing  of  letters  to  an  executor  or 
admiuistrator,  he  acquires  the  same  rights  which  the  deceased  had 
in  aU  his  personal  property.  The  title  vests  in  him,  and  he  stands 
in  the  place  of  the  decedent,  and  represents  him  for  the  purpose  of 
enforcing  claims  to  his  personal  property.  He  is  called  "  the  per- 
sonal representative  "  of  the  deceased,  and  as  such,  it  is  his  duty  to 
take  possession  of  aU  the  personal  property  *  of  the  deceased,  and 

*  As  to  what  are  personal  assets,  as  between  the  personalcepresentatives  and  the 
lieir  at  law,  see  next  chapter. 
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to  collect  all  moneys  due  him,  and  to  prosecute  tlie  causes  of  action 
which  survive,  and  otherwise  to  do  what  is  generally  known  as 
reducing  to  possession  the  choses  in  action  of  the  deceased.  Re- 
serving for  further  consideration  in  a  subsequent  chapter  the  gen- 
eral subject  of  the  rights  and  liabilities  of  executors  and  adminis- 
trators, in  respect  to  the  collection  and  management  of  the  estate^ 
we  shall  confine  ourselves  at  present  to  thfe  summary  proceedings 
in  surrogates'  courts  for  the  recovery  of  the  decedent's  eflEects. 

Recovery  of  effects  concealed  or  withheld.'] — A  special  proceed- 
ing, summary  in  its  operation,  is  provided  by  statute  (Z.  1870,  c. 
394),  by  which  an  executor  or  administrator,  holding  letters  issued 
in  this  state,  who  "  shaU.  have  reasonable  grounds  to  believe  that 
any  goods,  chattels,  credits  or  effects  of  the  deceased,  or  of  which 
he  had  possession  at  the  time  of  his  death,  or  within  two  years 
prior  thereto,"  have  not  been  delivered  to  him,  nor  satisfactorily 
accoimted  for  by  those  who  were  about  the  person  prior  to  his  de- 
cease, or  in  whose  hands  any  of  the  effects  of  the  deceased  may  be 
supposed  at  any  time  to  have  fallen,  may  apply  to  the  surrogate  of 
the  county  by  whom  the  letters  were  issued  for  an  order  to  examine 
any  such  person  touching  the  estate  and  effects  of  the  deceased. 
In  case  of  the  absence  of  the  surrogate,  the  application  may  be 
made  to  any  justice  of  the  supreme  court,  to  the  county  judge,  and, 
in  the  county  of  New  York,  to  any  judge  of  the  court  of  common 
pleas,  or  the  mayor  or  recorder  of  any  city.  Upon  satisfying 
such  oflBcer,  hy  affidavit,  that  there  are  reasonable  grounds  for 
suspecting  that  any  such  effects  are  concealed  or  withheld,  the 
applicant  is  entitled  to  a  subpcgna,  to  be  issued  under  the  seal  of 
the  officer  granting  it,  directed  to  such  persons  as  he  may  designate, 
requiring  them  to  appear  at  the  time  and  place  therein  to  be  speci- 
fied, for  the  purpose  of  being  examined  (Z.  1870,  c.  394,  §§  1,  2). 

The  application.] — The  statute  prescribes  that  the  facts  must 
appear  by  affidavit.  The  practice  is  to  apply  on  petition,  verified 
as  an  affidavit,  or  with  an  affidavit  annexed,  setting  forth  the  grounds 
for  suspecting  the  concealment  or  withholding  of  assets.  It  is  not 
sufficient  to  state  generally,  in  the  words  of  the  statute,  "  that  there- 
are  reasonable  grounds  for  suspecting,"  &c.  The  affidavit  should  de- 
tail, as  fully  as  practicable,  the  facts  and  circumstances  giving  rise  to- 
the  suspicions ;,  and  where  these  facts  are  not  within  the  personal 
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knowledge  of  the  applicant,  but  are  stated  on  information  and  belief, 
the  sources  of  tbe  information  and  the  grounds  of  belief  should  be 
stated,  and  the  affidavits  of  the  persons  having  such  personal  knowl- 
edge produced,  or  the  failure  to  do  so  accounted  for  (see  Form  No. 
68).  It  does  not  seem  to  be  necessary,  however,  that  anything 
amounting  to  legal  evidence  of  a  concealing  or  withholding  of 
property  is  required,  but  simply  the  existence  of  facts  from  which 
there  arises  a  reasonable  suspicion  of  such  a  concealment,  &c.  (see 
PubUo  Administrator  v.  Ward,  3  Bradf.  244). 

.  The  examination.'] — The  subpoena  must  be  served  in  the  same 
manner  as  a  subpoena  in  a  civil  action  {Id.  §  3).  The  person  ap- 
pearing in  obedience  thereto  must  be  sworn  truly  to  answer  all 
questions  concerning  the  estate  and  effects  of  the  deceased,  and 
may  be  examined  fully  and  at  large  in  relation  to  such  effects  {Id. 
§  4).  Any  person  refusing  or  neglecting  to  obey  the  subpoena,  or 
refusing  to  answer  touching  such  matters,  may  be  attached  and  com- 
mitted to  prison  by  the  surrogate  or  other  officer  issuing  the  subpoena, 
in  the  same  manner  as  for  disobedience  of  any  citation  or  subpoena 
issued  by  a  surrogate  in  any  case  within  his  jurisdiction  *  {Id.  §  3). 

Issue  of  search  warranty — If  upon  the  examination,  it  appears 
that  any  effects  of  the  deceased  are  concealed  or  withheld,  the  per- 
son in  whose  possession  they  are,  or  some  one  in  his  behalf,  must 
execute  to  the  executor,  &c.,  a  bond  with  sureties,  and  in  a  penalty 
approved  by  the  surrogate  or  other  officer  acting  in  his  place,  con- 
ditioned that  the  obligors  wiU  account  for  and  pay  to  the  executor, 
&c.,  the  full  value  of  the  property  so  claimed  and  withheld  (and 
which  must  be  enumerated  in  the  condition),  whenever  it  shall  be 
determined,  in  any  suit  to  be  brought  by  the  executor,  &c.,  that 
the  property  in  question  belongs  to  the  estate  of  the  deceased  {Id. 
§  6).  Although  no  express  provision  is  made  for  such  a  case  by 
the  statute,  yet  it  seems  proper,  in  case  it  appears  that  any  effects- 
are  concealed  or  withheld,  that  an  alternative  order  should  be 
made  that  security  should  be  filed  within  a  reasonable  time,  to  be 
specified  in  the  order,  or  that  a  warrant  issue,  and  that  the  order 
should  provide  for  service  of  it  on  the  person  in  possession  of  the 

*  For  the  oases  and  manner  in  which  the  surrogate  commits  for  contempt,  see 
ante,  pp.  17,  37. 
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^oods.  If  such  a  bond  be  not  given,  a  warrant  issues  directed  to 
the  sheriS,  marshals  or  constables  of  the  city  or  county  where  the 
effects  may  be,  commanding  them  to  search  for  and  seize  the  said 
effects,  and  for  that  purpose,  if  necessary,  to  break  open  any  house 
in  the  day  time,  and  to  deliver  the  said  property  so  seized  to  the 
executor  or  administrator  of  the  deceased.  The  warrant  must  be 
obeyed  by  the  officers  to  whom  it  is  directed  and  delivered,  in  the 
same  manner  as  the  process  of  a  court  of  record  {Id.  §  5). 

Disputes  as  to  title.] — A  dispute  as  to  the  title  of  the  property 
claimed  wiU  not  be  determined  in  this  proceeding.  Where  the 
title  to  the  property  is  not  clearly  in  the  executor  or  administrator, 
the  application  will  be  denied.  Thus  in  a  case  where,  at  the  testar 
tor's  death,  his  widow  was  possessed  of  certain  coupon  bonds, 
which  she  subsequently  sold,  claiming  that  they  were  her  own 
property,  investments  of  the  proceeds  of  her  own  labor,  and  in 
her  own  possession  prior  to  her  husband's  death,  it  was  held  that  it 
was  not  proper  to  issue  a  warrant,  because,  first,  the  bonds 
were  held  under  fair  color  of  title  adverse  to  the  decedent,  and 
not  through  him;  and  second,  because  they,  having  been  sold, 
could  not  be  deemed  to  be  concealed  or  withheld,  within  the 
meaning  of  the  statute  {Public  Administrator  v.  Ward,  3  Bradf. 
244).* 

Proceedings  before  New  York  surrogate.] — It  will  have  been 
noticed  that  the  proceeding  above  described  can  be  instituted  only 
on  the  application  of  an  executor  or  admiaistrator,  and  that  the 
grounds  of  the  application  are  the  concealment  or  withholding  of 
assets.    By  a  special  statute  (Z.  1870,  c.  359,  §  7),  a  somewhat 


*  Of  course,  the  executor  or  administrator  has  a  remedy  by  action  against  any 
person  witUioldiug  any  part  of  the  estate.  In  one  case,  where  several  persons  who 
had  colluded  to  keep  from  the  administrator  money  found  among  the  intestate's 
eflfects,  under  a  false  claim  of  one  of  them  that  it  had  been  given  to  her  by  the  intes- 
tate, and  subsequently  deposited  with  the  intestate  for  safe  keeping,  they  were  all 
held  liable  for  the  amount^  with  interest  from  the  grant  of  letters  (Scoville  y.  Post,  8 
£!dw.  203).  In  another  case,  where  A.  assisted  B.  to  take  possession  of  an  intestate's 
estate,  and  received  certain  moneys  claimed  by  B.  as  belonging  to  her,  and  after- 
wards delivered  the  same  to  B.,  and  there  was  sufficient  evidence  to  show  that  A. 
must  have  known  that  B.  was  not  entitled  thereto,  it  was  held  that  A.  must  be  con- 
sidered a  principal  wrong^doer,  and  personally  liable  to  the  public  administrator  for 
the  moneys  that  came  into  his  hands  {Post  v.  Ketchum,  1  N.Y.  Leg.  Obs.  261). 
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Proceedings  by  Public  Administrators. 

larger  jurisdiction  is  conferred  upon  the  surrogate  of  the  county  of 
New  York.  "Whenever  it  appears  to  the  surrogate  of  that  county, 
upon  the  verified  petition  of  any  collector,  administrator  or  execu- 
tor appointed  by  him,  <yr  of  amy  other  person  interested  m  the 
estate,  that  any  person  has,  or  is  beUeved  to  have,  property  or 
assets  of  any  kind,  belonging  to  the  estate,  which  he  conceals  or 
refuses  to  exhibit,  or  prevents  the  inventory  and  appraisement  of, 
the  surrogate  shall  issue  a  subpoena,  under  his  seal  of  office,  directed 
to  such  person  or  persons,  requiring  him  or  them  to  appear  before 
him  for  the  purpose  of  being  examined.  Thereupon  the  same 
proceedings  are  had  as  are  prescribed  by  statute  in  the  case  of 
assets  not  delivered  nor  accounted  for  to  the  public  administrator 
in  the  city,  of  New  York,  and  the  surrogate  may,  by  order,  enjoin 
the  disposal  of,  or  interference  with,  such  assets  pending  such  pro- 
ceedings. 

Proceedings  hy  fvhlio  administrators.] — ^Prior  to  the  passage 
of  the  acts  of  1870  {supra),  the  public  administrator  in  the  city  of 
New  York  was  the  only  person  entitled  to  institute  a  summary 
puoceeding  of  this  character  in  the  surrogate's  court  *  (2  S.  S.  120, 
§§  8-13).  This  remedy  having  been  since  given  to  executors,  ad- 
ministrators, collectors,  and  to  persons  interested  in  the  estate,  as 
above  set  forth,  it  is  not  necessary  to  repeat  the  provisions  of  the 
Kevised  Statutes  in  reference  to  proceedings  of  the  kind  by  the 
pubhc  administrator.  It  may  be  well  to  observe,  however,  that  the 
remedy  of  the  public  administrator  extends  only  to  assets  of  the 
deceased  which  were  in  his  possession  at  the  time  of  his  death,  or 
within  twenty  days  previous  thereto ;  and  also  that  in  the  absence 
of  the  surrogate,  the  application  for  a  subpoena  may  be  made  to 
the  circuit  judge  of  the  first  circuit,  to  the  first  judge  of  the  court 
of  common  pleas  in  New  York  city,  or  to  the  mayor  or  recorder 
of  that  oity  (2  R.  S.  120,  §  9 ;  see  Forms,  Nos.  69,  YO). 

*  By  1  i.  1871,  p.  647,  c.  335,  all  provisions  of  law  in  relation  to  the  public 
administrator  in  the  city  of  New  York  apply  to  the  public  administrator  in  Kings 
county,  so  far  as  applicable. 
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ARTICLE  FIRST. 

WHAT    CONSTITtTTE    ASSETS. 

Filing  inventory  of  assetsJ] — The  first  duty  of  an  executor 
or  administrator  is  to  prepare  and  file  an  inventory  of  the  as^ts 
of  the  deceased.*  In  the  performance  of  this  duty,  the  question 
not  unfrequently  arises,  what  are  the  personal  assets  which  the 
executor  or  administrator  is  entitled  to  take.  The  statute  defines 
and  enumerates  such  assets  in  nine  distinct  classes.f 

Interest  in  land.'] — The  first  three  classes,  which  require  no 
particular  comment,  embrace  certain  interests  in  lands  which  do 
not  amount  to  a  freehold,  and  which  are  designated  in  the  statute 
{%R.S.  82,  §6),  as  follows: 

"  1.  Leases  for  years ;  lands  held  by  the  deceased  from  year  to 
year ;  and  estates  held  by  him  for  the  life  of  another  person.  2. 
The  interest  which  may  remain  in  the  deceased  at  the  time  of  his 
death,  in  a  term  for  years,  after  the  expiration  of  any  festate  for 

*  For  the  effect  of  a  failure  to  file  an  inventory,  as  showing  improper  conduct,  see 
Hart  V.  Ten  Eyck  (2  Johns.  Ch.  62),  reversed  in  1  Cow.  '743,  744,  note,  hut  no  opinion 
given. 

\  The  revisers  of  the  statutes,  in  their  report  to  the  legislature,  say  of  this  sec- 
tion, that  the  object  of  it  was  to  apprise  executors,  <fec.,  of  the  description  of  prop- 
erty which  was  committed  to  their  charge,  and  to  settle  the  law  upon  some  disputed 
points  ;  and  that  all  those  articles  which  were  likely  to  occasion  douht  were  therefore 
enumerated. 
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fixtures. 

years  therein,  granted  by  liim  or  any  other  person.  3.  The  interest 
in  lands  devised  to  an  executor  for  a  term  of  years,  for  the  payment 
of  debts  "  (see  jpost,  Chap.  XV,  Arts.  4  and  5). 

The  executor  or  administrator  can  not  be  held  to  account  for 
the  value  of  a  pew  belonging  to  the  decedent,  but  creditors 
should  proceed  to  have  it  sold  as  real  estate  {MaNahh  v.  Pond,  4 
Bradf.  T).* 

Fixtures.\ — Fixtures  constitute  the  fourth  class  of  assets  speci- 
fied in  the  statute,  that  is,  "  things-  annexed  to  the  freehold  or  to 
any  building,  for  the  purposes  of  trade  or  manufacture,  and  not 
fixed  into  the  wall  of  a  house  so  as  to  be  essential  to  its  support." 
Except  fi.xtures  falling  within  this  description,  things  annexed  to 
the  freehold  or  to  any  building,  do  not  go  to  the  executor,  but 
descend  with  the  freehold  to  the  heirs  or  devisees  (2  R.  S.  83,  §  6, 
sub.  4,  §  T;  see ^05^,  Chap.  XY). 

The  statute  does  not  mean  that  everything  so  affixed,  which  is 
not  essential  to  the  support  of  the  walls  of  a  building,  goes  to  the 
executor,  but  only  that  he  takes  such  things  as  are  not  a  constituent 
part  of  the  freehold,  or  of  the  artificial  structure  erected  on  the 
land  {Murdock  v.  Gifford,  18  N.  T.  28,  33).  Whatever  is  annexed 
or  affixed  to  the  freehold,  or  to  the  soU,  by  being  let  into  the  soU, 
or  annexed  to  it,  or  to  some  erection  upon  it,  particularly  if  for 
the  purpose  of  enjoying  the  realty,  or  some  profit  therefrom,  be- 
comes part  of  the  freehold,  and  goes  to  the  heir,  unless  within  the 
statute  description  above  given  {Buckley  v.  Buckley,  11  Barb. 
43).f  In  applying  this  distinction,  however,  it  is  to  be  observed 
that  the  contract  under  which  the  article  may  have  been  affixed  to 
the  freehold,  or  the  wiU  from  which  the  executor  derives  his 
authority,  may  modify  the  rights  of  the  parties  interested  in  the 
estate  {Downing  v.  Marshall,  1  Ahh.  Ct.  App.  Dec.  525).:j: 

*  The  interest  in  a  churcli  pew  is  limited  and  usufructuary  merely  {Freligh  v. 
Piatt,  5  Cow.  494  ;  followed,  Hemey  y.  St.  Feier's  Church,  2  Edw.  608  ;  compare  Vielie 
T.  Osgood,  8  Barb.  130 ;  and  see  WTieaton  v.  Gates,  IS  JV.  Y.  395). 

\  For  Ulustrations  of  this  distinction,  see  Souse  v.  House  (10  Paige,  158) ;  Coe^s 
Mtate  (1  Tuck.  125);  Voorhees  T.'McGinnis  (48  JV.  Y.  278),  and  cases  cited.  The  re- 
Tisers  say  of  this  section,  that  they  considered  the  same  rule  as  to  fijrtures  should 
obtain  between  executors  and  heirs  at  law,  as  was  in  force  between  landlord  and 
tenant, 

\  In  that  case  the  court  observed,  that,  although  it  might  be  true  that  a  testator 
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Rents. — Crops  and  Produce. 

Bents.] — By  anotlier  clause  of  the  statute  rents  reserved  to  the 
deceased,  which  had  accrued  at  the  time  of  his  death,  go  to  the 
executor  or  administrator  as  assets,  and  not  to  the  heir  (2  R.  S.  82, 
§  6,  subd.  1).  This  means,  rents  which  had  become  due  to  the 
deceased,  and  were  payable  upon  or  before  his  death  {Marshall  v. 
Moseley,  2X  JV.  T.  280 ;  compare  1  B.  S.  Y47,  §  21 ;  3  ^.  x5.  5  ed. 
36 ;  Kohler  v.  Knajctp,  1  Bradf.  241).  If  the  rent  was  not  only- 
accruing,  but  was  due,  before  the  decedent's  death,  the  fact  that, 
by  the  terms  of  the  contract,  the  time  of  payment  was  postponed 
until  a  day  before  which  he  died  does  not  afEect  the  executor's 
right  to  take  the  rent  ( Wadsworth  v.  A  Icott,  6  N'.  Y.  64). 

Crops  and  produce.] — The  statute  also  declares  that  "the  crops 
growing  on  the  land  of  the  deceased  at  the  time  of  his  death," 
and  every  kind  of  produce  raised  annually  by  labor  and  cultiva^ 
tion,  excepting  grass  growing  and  fruit  not  gathered,  shall  be  re- 
garded as  assets  (2  B.  S.  83,  §  6,  subds.  5  and  6).  This  is  not  a 
new  rule,  but  is  simply  declaratory  of  the  common  law.  A  dis- 
tinction has  always  been  taken  between  growing  crops  of  grain 
and  vegetables,  such  as  wheat,  com,  and  potatoes,  the  annual 
produce  of  labor  in  the  cultivation  of  the  earth,  and  growing 
trees,  fruit,  and  grass,  the  natural  produce  of  the  earth,  which 
grow  spontaneously  and  without  cultivation.  The  foi-mer  have 
always  been  considered  to  be  chattels,  which  the  executor  is  enti- 
tled to  take ;  while  the  latter  are,  until  severed,  parcel  of  the  land, 
and  descend  to  the  heir  {Bank  of  Lansinghurgh  v.  Crary,  1  Barl. 
544 ;  Kain  v.  Fisher,  6  N.  Y.  597).  If  severed,  they  become 
chattels,  though,  to  have  that  effect,  the  severance  need  not  be  an 
actual  physical  severance.  Thus,  a  valid  sale  of  growing  trees,  &c., 
to  one  having  no  interest  in  the  land,  has,  in  law,  the  effect  to 
sever  them  from  the  land ;  and,  in  that  case,  it  seems  they  go  to 
the  executors  of  the  purchaser  as  personal  property  ( Warren  v. 
Leland,  2  Bari.  613 ;  and  see  Mclniyre  v.  Ba/rnard,  1  Sandf. 
Ch.  52). 


could  not  by  his  will  withdraw  fixtures  from  the  effect  of  the  statute,  where  such 
property  was  necessary  to  pay  debts,  yet  it  seems  the  statute  did  not  interfere  with 
the  right  of  the  testator  to  relieve  such  property  from  the  payment  of  debts  or  dis- 
tribution, in  case  there  remained  other  property  sufBcient  to  pay  the  debts,  though 
it  might  be  disposed  of  in  specific  legacies. 
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Thinga  in  Action  and  Other  Property. — Surplus  Moneys. 

Things  in  action  and  other  fro'perty.\ — Debts  secured  by 
mortgage,  bonds,  notes,  or  bills ;  accoionts,  money,  and  bank  bills, 
or  other  circulating  medium,  things  in  action,*  and  stock  in  any 
company,  whether  incorporated  or  not ;  and  goods,  wares,  mer- 
chandise, utensils,  furniture,  cattle,  provisions,  and  every  other 
species  of  personal  property  and  effects,  not  expressly  excepted, 
are  also  declared  by  the  statute  to  be  personal  assets  (2  R.  S.  82, 
§  6,  subds.  8,  9). 

Literary  property. '\ — The  executors  or  administrators  of  any 
person  have  also  the  same  privilege  jis  the  person  himself  to  copy- 
right a  book,  play,  &c.,  of  which  he  was  the  auth(^,  &c.,  and  of 
vending  a  book  copyrighted  by  him  ( U.  S.  Rev.  Stat.  p.  966,. 
§  4952).  But  letters  or  correspondence  are  not  assets  in  the  hands 
of  the  receiver's  personal  representative  for  the  purpose  of  sale 
{Eyre  v.  Highee,  35  Barb.  502).  As  to  patent  rights,  see  Pitts  v. 
Jamiesmi  (15  Id.  310). 

Partnership  property. ^ — Wliere  the  deceased  was  a  member  of 
a  business  firm,  his  executor  has  only  a  right  to  an  accounting  as 
against  the  surviving  members  of  the  firm.  It  is  enough  here  to 
say  that  the  surviving  partner  is  entitled  to  the  exclusive  posses- 
sion and  management  of  the  firm  assets  ( Waring  v.  Waring,  5  N. 
Y.  Surr.  [1  Redfl\  205),  for  the  purpose  of  selling  and  closing  the 
same.  For  every  other  purpose,  the  surviving  partner  and  the 
executor  or  administrator  of  the  deceased  partner  are  tenants  in 
common  of  the  partnership  property  (see  Chap.  XY). 

Surplus  moneys.'] — The  law  treats  as  personal  property,  and 
therefore  within  the  power  of  the  executor  and  administrator,  any 
interest  in  the  proceeds  of  real  property,  which  was  sold  by  authority 
of  law  before  the  decedent's  death,  and  after  he  had  become  of  full 
age  (see  JBogert  v.  Furman,  10  Paige,  496 ;  Sweezey  v.  Willis,  1 
'Bradf.  495  ;  Cox  v.  MoBurney,  2  Sandf.  561 ;  Horton  v.  McCoy, 
47  N.  Y.  21 ;  Sweezey  v.  Thayer,  1  Duer,  286  ;  Foreman  v.  Fore- 
man, 7  Barb.  215 ;  Davison  v.  Be  Freest,  3  Sandf.  Ch.  456 ;  Hoey 
V.  Kinney,  10  Abb.  Pr.  400).  As  to  the  proceeds  of  a  partition 
sale  invested  for  the  heirs  during  the  widow's  life,  see  Robinson  v. 
McGregor  (16  Barb.  531);  Shumway  v.  Cooper  (Id.  556). 

*  Under  2  B,.  8.  84,  §  13,  the  debt  of  an  executor  to  the  decedent  is  an  asset  in  the 
hands  of  the  executor  {Decker  y.  Miller,  2  Paige,  149  ;  see^osi,  p.  213). 
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Insurance  Moneys. — Damages  by  Eeason  of  Decedent's  Death. 

Insurance  moneys.'] — Where  the  decedent  had  an  insurance 
policy  upon  his  life,  payable  to  his  executors  or  administrators,  the 
fund  is,  of  course,  assets.  Where  a  policy,  payable  to  the  widow 
or  children,  is  issued  by  a  company  whose  charter  declares  that 
such  policies  shaU  issue  to  the  benefit  of  the  payee,  independently 
of  "the  creditors  of  the  person  whose  life  is  the  subject  of  insur- 
ance, the  fund  is  secured  to  the  beneficiaries,  and  the  husband  or 
father  can  not,  by  bequeathing  the  policy  for  other  uses,  defeat 
their  right  {Rujypert  v.  Union  Mut.  Ins.  Go.  T  Edbt.  155).  In 
case  of  such  a  policy  as  in  the  case  of  any  life  insurance  for  the 
benefit  of  the  natural  dependents  of  the  deceased,  the  fund  may, 
doubtless,  be  pursued  as  assets  by  creditors,  but  only  in  case  and 
so  far  as  it  can  be  shown  that  it  was  procured  by  the  payment  of 
premiums  in  fraud  of  the  creditors  of  the  decedent.*  Fire  insur- 
ance policies,  on  which  moneys  had  become  due  by  a  loss  before 
the  decedent's  death,  are  assets.  Where  the  death  occurs  after  in- 
surance, and  before  a.  loss,  the  executor  or  administrator  should 
give  notice  to  the  insurers  to  make  the  policy  one  for  the  benefit 
of  "  the  estate,"  unless  the  property  covered  has  clearly  passed  to 
particular  persons  as  heirs  or  devisees,  beyond  any  question  of 
claim  in  favor  of  others.  A  policy  thus  continued  by  the  per- 
sonal representative,  as  well  as  one  taken  out  by  the  deceased,  and 
in  terms  payable  to  his  personal  representative,  or  one  taken  out 
in  the  first  instance  by  the  personal  representative,  may  give  him 
a  right  of  action  when  a  loss  occurs ;  but  the  question  whether  the 
fund  accruing  is  assets  or  not  will  depend  on  the  character  of  the 
property  insured.  The  executor  or  administrator,  though  he  has 
no  title  to  the  realty — ^and  the  creditors  have  no  lien  thereon — 
nevertheless  represents  the  creditors,  and  their  interest,  like  that 
of  a  mortgagee,  is  insurable  (  Wyman  v.  Wyman,  26  iT.  Y.  253, 
modifying  36  Barb.  368 ;  Herkimer  v.  Rice,  27  N.  Y.  163 ;  Gol- ^ 
Iv.rn  V.  Iam,sing,  46  Barl).  37 ;  Clinton  v.  Hope  Ins.  Co.  45  If.  Y. 
454,  aflSrming  51  Barb.  647). 

Damages  by  reason  of  decedents  death.] — Where  the  death  of 
the  deceased  was  caused  by  negligence,  the  executors  or  adminis- 

*  By  special  statutes,  a  wife  may  effect  insurance  on  her  husband's  life,  and  if  she 
survive,  the  insurance  moneys  will  be  payable  to  her  or  her  children,  except  as  to 
such  part  as  may  be  secured  by  premium  paid  in  any  year  out  of  the  property  of 
the  husband  exceeding  $500  (1  i.  1870,  p.  612,  c.  277,  §  1). 
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Foreign  Assets. — Estate  of  Executor,  <fec.,  in  Exempted  Articles.   * 

trators  may  maintain  an  action  for  sucli  negligence,  but  the  re- 
covery is  for  the  benefit  of  the  husband,  widow,  or  next  of  kin  of 
the  deceased.  The  damages  recorered  in  such  an  action  are  not, 
therefore,  assets  for  the  general  purposes  of  administration  (Z. 
184:7,  p.  575,  c.  450,  as  amended  by  L.  1849,  p.  388,  c.  256,  and 
1  L.  1870,  p.  215,  c.  78).  The  statutes  giving  this  remedy  are  not 
designed  for  the  benefit  of  creditors  of  deceased,  but  exclusively 
for  that  of  the  widow  and  next  of  kin. 

Foreign  assets.] — Personal  property  has  no  status  or  locality, 
except  as  it  f  olIo\vs  the  owner's  person ;  and  wherever  situate,  the 
representative  is  the  proper  person  to  collect  and  receive  it. 
Hence  assets  belonging  to  a  deceased  resident,  situated  in  another 
state,  must  be  included  in  the  inventory  of  the  assets  filed  by  his 
executor,  to  whom  letters  testamentary  are  issued  here  {Matter  of 
Butler,  38  R.  Y.  397).  It  is  not  suflBcient  for  the  appraisers  to 
include  only  such  property  as  "  shaU  be  exhibited  to  them,"  but 
all  the  property  of  which  they  have  any  knowledge  should  be  in-- 
cluded  [n.) 

AETICLE  SECOND. 

AETIOLES  SET  APAET  FOE  THE  EAMILT  OF  THE  DECEASED. 

Estate  of  executor,  c&c,  in  eseempted  articles.] — The  law,  upon- 
the  same  grounds  of  humanity  on  which  it  exempts  certain  arti- 
cles of  a  debtor  from  seizure  by  creditors  under  execution,  setsj 
apart  certain  of  the  goods,  &c.,  of  .a  decedent  for  the  use  and; 
benefit  of  his  widow  and  minor  children.     These  articles  are 
enumerated  by  the  statute.     They  are  as  much  assets  as-  any  part; 
of  the  personal  estate,  and  as  such  would  pass  under  the  wiU,  or 
be  applicable  to  the  payment  of  debts,  but  for  the  statutory  pro- 
vision exempting  them  from  the  operation  of  the  laws  relating  to 
administration  of  estates.     In  the  eye  of  the  law,  themfore,  these, 
like  other  personalty,  pass  to  the  executor,  for  the  purposes  of  the 
trust  vested  in  him ;  and  he  has  a  right  to  their  possession  and 
custody,  in  order  to  inventory  the  articleSj  and  set  apart  those 
which  the  statute  exempts  ( Yoelckner  v.  Hudson,  1  Sandf.  215). 
His  authsrity  in  this  respect,  however,  is  that  of  a  trustee  for  the 
widow  or  family  ;  and  if  he  refuse,  ortieglect  to  set  apart  the  arti- 
14 
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cles,  the  surrogate  may  cite  him  to  show  cause  why  he  should  not  be 
compelled  to  do  so  {Sheldon  y.  Miss,  8  JV.  T.  31) ;  and  if  he  sells 
the  articles,  the  proceeds  constitute  a  trust  in  his  hands,  which 
the  surrogate  may  compel  him  to  pay  over,  if  the  widow  ajBBrms 
the  sale  *  {Ih)  It  seems,  also,  that  in  case  of  wilful  neglect,  he  is 
liable  to  a  remedy  by  action  {Yoelokner  v.  Hudson,  1  Sandf. 
215). 

The  interest  of  widow,  c&c,  in  exempted  articles.] — The  effect 
of  the  statutes  is  to  give  the  widow  and  children  of  a  person  own- 
ing personal  property  of  the  character  specified  therein,  at  least  a 
beneficial  interest  in  so  much  as  the  statutes  specify,  subject  only 
to  the  right  of  the  executor  or  administrator  to  take  possession  for 
the  purpose  of  inventorying  it ;  and  (so  far  at  least  as  the  selection 
of  the  articles  is  not  made  dependent  on  the  discretion  of  the  ap- 
praisers) the  widow  may  sell  them  immediately,  subject,  however, 
to  the  aforesaid  right  [T'ox  v.  Burns,  12  Barh.  677).  The  testator 
can  not  by  his  will  defeat  this  provision  which  the  law  makes  for 
the  family  ( Yedder  v.  Saxton,  46  Barb,  188).  Where  a  widow 
dies,  leaving  her  surviving  a  minor  child  or  phildren,  the  same  arti- 
cles and  personal  property  are  to  be  set  apart  for  the  benefit  of  the 
minors  as  are  set  apart  for  the  benefit  of  the  widow,  &c.,  in  the 
case  of  a  man  dying,  &c.  (Z.  1867,  c.  782,  §  13).  f 

Exempt  articles  enumerated?^ — The  provisions  of  the  statute 
(2  R.  S.  83,  §  9,  as. amended  by  Z.  1874,  c.  470)  are  that  where  a 
man  having  a  family  dies  leaving  a  widow  or  a  minor  child  or 
children,  certain  specified  articles:]:  are  not  to  be  deemed  assets, 

*  So  an  error  in  this  matter  may  be  corrected  by  a  proper  credit  on  the  account- 
ing ( Clayton  t.  Wardell,  2  Bradf.  1). 

\  By  the  act  of  1874,  the  exemption  in  the  case  of  a  man  dying  leaving  a  family 
was  enlarged,  but  no  mention  was  made  of  the  case  of  a  widow  dying  leaving  minor 
children.  By^e  act  of  186Y,  the  exemption  in  the  case  of  a  widow  was  directed  to 
be  the  same  "as  is  iww  provided  by  law "  in  the  case  of  a  man  dying,  &c.  The 
question  then  arises  as  to  whether,  in  case  of  a  widow  dying,  <fec.,  the  minor  children 
can  claim  the  enlarged  exemption  provided  by  the  act  of  ISM,  or  are  confined  to  that 
allowed  by  the  law  as  it  stood  in  1867. 

\  The  articles  enumerated  by  the  statute  are  as  follows: 

"  1.  All  spinning  wheels,  weaving  looms,  one  knitting  machine,  one  sewing  ma- 
chine, and  stoves  put  up  or  kept  for  use  by  his  family. 

"  2.  The  family  bibla,  family  pi*ures,  and  school  books  used  by  or  in  the  family 
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but  must  be  included  and  stated  in  the  inventory  of  the  estate 
without  beiQg  appraised.  By  L.  1842,  c.  15Y,  §  2,  in  addition 
to  the  articles  specifically  mennoned  in  the  Revised  Statutes, 
the  appraisers  are  required  to  inventory  and  set  apart  neces- 
sary household  furniture,  provisions,  or  other  personal  property, 
in  the  discretion  of  the  appraisers,  to  the  value  of  not  exceed- 
ing one  hundred  and  fifty  dollars.*  The  articles  so  set  apart  are 
to  remain  in  the  possession  of  the  widow,  if  there  be  one,  during 
the  time  she  shall  live  with,  and  provide  for,  the  minor  child  or 
children.  When  she  shall  cease  so  to  do,  she  is  to  be  allowed  to 
retain  as  her  own,  her  wearing  apparel,  her  ornaments,  and  one 
bed,  bedstead,  and  the  bedding  for  the  same ;  and  the  other  articles 
then  belong  to  the  minor  child  or  children.  If  there  be  a  widow, 
and  no  such  minor  child,  then  the  articles  shall  belong  to  the 
widow  (2  R.  S.  83,  §  10).  Under  these  statutes  it  is  held  that  the 
appraisers  must  set  apart  property  to  the  value  of  one  hundred  and 
fifty  dollars  in  addition  to  the  articles  specified  as  exempt  {Shel- 
don V.  jBliss,  8  JV.  T.  31,  affi'g  7  Barb.  152),  and  that  all  the  prop- 
erty so  set  apart  is  to  remain  in  the  possession  of  the  widow  so 
long  as  she  is  able  and  willing  to  keep  up  the  family  circle  and 
provide  for  the  children.  If  the  children  during  their  minority, 
leave  her,  contrary  to  her  wishes,  and  without  any  fault  or  omis- 
sion on  her  part,  she  is  entitled  to  the  possession  of  the  property 
until  they  arrive  at  full  age,  although  it  seems  that  it  would  be 


of  such  deceased  person,  feind  toolcs  not  exceeding  in  value  fifty  dollars,  which  were 
kept  and  used  as  part  of  the  family  library  before  the  decease  of  such  person. 

"  3.  All  sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yarn  and  cloth 
manufactured  fi-om  the  same,  one  cow,  two  swine  and  the  pork  of  such  swine,  and 
necessary  food  for  such  swine,  sheep  or  cow,  for  sixty  days,  and  all  necessary  pro- 
visions and  fuel  for  such  widow  or  child  or  children  for  sixty  days  after  the  death  of 
such  deceased  person. 

"  4.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding,  necessary  cook- 
ing utensils,  the.  clothing  of  the  family,  the  clothes  of  the  widow  and  her  ornaments 
proper  for  her  station ;  one  table,  six  chairs,  twelve  "knives  and  forks,  twelve  plates, 
twelve  tea  cups  and  saucers,  one  sugar  dish,  one  milk  pot,  one  tea  pot,  and  twelve 
spoons,  and  also  other  household  furniture  which  shall  not  exceed  one  hundred  and 
fifty  dollars  in  value." 

The  "  cow "  must  be  a  milch  cow,  if  there  is  any  such  in  the  estate  (Srigham  v. 
Bwh,  33  Barb.  596). 

*  Executors  have  power  in  certain  cases  to  set  apart  cemetery  grounds  (1  L. 
1871,  p.  168,  c.  68,  §  8). 
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otherwise,  if  they  left  on  account  of  improper  treatment  on  her 
part  {Soofield  v.  Scojleld,  6  Hill,  642).  The  rule  is  the  same 
though  the  widow  is  a  stepmother'fo  the  children  {Ih.)  By  L.  1867, 
c.  782,  §  13,  the  articles  so  set  apart  remain  the  sole  personal  prop- 
erty of  the  widow  after  the  minor  children  arrive  at  age.  "  Having 
a  family,"  as  these  words  are  used  in  the  statute,  does  not  neces- 
sarily mean  having  children.  If  a  man  has  a  wife  and  relatives 
living  with  him  at  the  time  "of  his  death,  he  has  a  family,  within 
the  meaning  of  the  statute,  although  he  has  no  children  {Kain  v. 
Fisher,  6  N.  Y.  597).'  It  is  not  necessary  that  the  decedent  should 
have  been  a  householder,  or  that  he  or  his  widow  and  children 
should  have  been  inhabitants  of  this  state,  to  entitle  the  ktter  to 
the  possession  of  the  exempted  articles  {Kajrp  v.  Public  Admin- 
istrator, 2  Bradf.  258). 

Appraisers'  estimate  of  value.} — The  appraisers'  estimate  of 
the  value  of  the  articles  is  not  regarded  as  the  exercise  of  an  abso- 
lute discretion,  but  it  is  subject  to  review  by  the  surrogate,  who 
may  correct  not  only  any  irregularity  or  mistake,  but  also  an  im- 
proper valuation  {Applegate  v.  Cameron,  2  Bradf.  119).  And  ii 
they  set  apart  articles  which  exceed  the  statute  limit,  and  this  ap- 
pears on  the  face  of  the  iaventory,  the  proceeding  may  be  deemed 
void,  unless  the  items  are  separable  {Ih.)  Beyond  the  articles  thus 
provided  for  the  family,  the  family  are  not  entitled  to  their  sup- 
port from  the  estate  pending  administration  {Hennessy^s  Estate,  1 
Tuck.  335) ;  and  whatever  payments  the  executor  or  administrator 
makes  to  them,  and  whatever  portion  of  the  assets  they  are  allowed 
to  consiune,  must  be  accounted  for  on  the  settlement  of  the  estate 
(see  Heidenheimer  v.  Wilson,  81  Barb.  636). 

ARTICLE  THIRD. 

METHOD    OF   MAKING   APPEAI8AL   AMD   INVENTOET. 

The  appraisal.] — For  the  purpose  of  completing  the  inventory, 
the  surrogate  must,  upon  application  of  the  executor  or  administrar 
tor,  and  as  often  as  occasion  requires,  appoint  two  disinterested 
appraisers  to  estimate  and  appraise  the  personal  property  (2  J?.  S. 
82,  §  1).  No  clerk  or  other  person  employed  in  the  office  of  a  sur- 
rogate is  eligible  (Z.  1873,  c.  225,  §  1,  last  clause).    The  appraisers 
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receive  a  reasonable  compensation  for  their  services,  wMch  is 
allowed  by  the  surrogate  (2  H.  S.  82,  §  1,  last  clause).  The  ap- 
praisement can  not  be  made  until  after  five  days'  notice  of  the  time 
and  place  of  making  it  shall  have  been  served  on  the  legatees  and 
next  of  kin  residing  in  the  county  where  the  property^  to  be  ap- 
praised is  situated  (2  R.  S.  82,  S  3),  and  the  notice  must  also  be 
posted  in  three  of  the  most  public  places  of  the  town  (75.)  If  the 
assets  are  in  several  different  and  distant  places  within  the  state, 
several'inventories  may  be  made  (2  B.  S.  82,  §  2,  last  clause).  Be- 
fore acting,  the  appraisers  must  take  and  subscribe,  before  any 
officer  authorized  to  administer  oaths,  an  oath,  inserted  in  the  in- 
ventory, that  they  will  truly,  honestly  and  impartially  appraise  the 
personal  property,  which  shall  be  exhibited  to  them,  according  to 
the  best  of  their  knowledge  and  ability  (2  R.  8.  82,  §  4).  The  ap- 
praisal of  the  property  in  the  inventory  must  be  made  in  presence 
of  such  of  the  next  of  kin,  legatees  or  creditors  as  may  attend  (2 
R.  S.  82,  §  5),  and  duplicates  of  the  completed  inventory  must  be 
signed  by  the  appraisers,  one  of  which  the  executor  or  administra^ 
tor  will  retain,  and  the  other  will  be  verified  by  him  and  filed  (2 
R.  8.  84,  §  15).  A  convenient  method  of  enumeration  is  to  desig- 
nate the  articles  in  successive  classes ;  first,  those,  if  any,  which,  by 
the  statute,  are  absolutely  exempt ;  then,  in  a  second  class,  the  arti- 
cles which  it  is  proposed  the  appraisers  shaU  ^et  apart  as  allowable, 
in  their  discretion,  upon  their  valuation ;  then,  thirdly,  assets  con- 
sisting of  things  in  possession  having  an  ascertainable  money  value. 
After  these,  things  in  action  which  are  supposed  to  be  good  and 
collectable ;  and,  lastly,  bad  debts  and  other  things  in  action  or  in 
possession  which  have  uq  ascertainable  value.  Each  article  must 
be  set  down  separately,  with  its  money  value  distinctly  in  figures, 
opposite  (2  R.  8.  83,  §  5).  If  the  value  is  unknown  or  doubtful, 
it  should  be  so  stated.  All  moneys  in  whatever  form,  whether  in 
specie  or  bank  bOls,  or  other  circulating  medium,  belonging  to  the 
deceased,  which  have  come  to  the  hands  of  the  executor  or  adminis- 
trator, must  be  included ;  and  if  none  shall  have  come  to  his  hands 
the  fact  must  be  so  stated  (2  R.  8.  84,  §  12).  In  respect  to  things 
in.  action,  the  statute  requires  a  particular  statement  of  all  bonds, 
mortgages,  notes  and  other  securities  for  the  payment  of  money, 
belonging  to  the  deceased,  which  are  known  to  the  executor  or 
administrator,  specifying  the  name  of  the  debtor  in  each  security, 
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the  date,  the  sum  originally  payable,  the  indorsements  thereon,  if 
any,  with  their  dates ;  and  the  sum  which,  in  the  judgment  of  the 
appraisers,  m'ay  be  collectable  on  each  {Id.  §  11).  Any  claim 
which  the  deceased  had  against  the  executor  or  administrator  him- 
self (unless,  of  course,  it  be  one  which  abated  by  death),  must  be 
included  in  the  inventory  (see  Decker  v.  Miller,  2  Pwige,  149). 
A  testator  does  not,  by  naming  his  debtor  as  executor,  discharge 
any  just  claim  he  had,  but  the  executor  is  liable  for  it  as  so  much 
money  in  his  hands  at  the  time  the  demand  becomes  due ;  and 
must  apply  the  amount  as  assets  (2  R.  S.  84,  §  13).*  And  if  the 
testator  has  by  his  will  given  a  discharge!  of  a  debt  due  him,  or  be- 
queathed it  to  the  debtor,  this  can  take  efEect  only  as  a  specific  be- 
quest ;  and  can  not  avail  as  against  creditors.  The  demand  must 
be  included  in  the  inventory,  and  if  necessary  for  the  payment  of 
debts,  will  be  collected  and  applied ;  if  not  necessary  for  that  pur- 
pose, the  provision  of  the  wUl  will  have  efEect  as  a  specific  legacy 
in  the  same  manner  and  proportion  as  other  specific  legacies  (2  H. 
S.  84,  §  14).  Foreign  assets  may  be  included,  and  the  executor 
may  be  compelled  to  include  them  in  his  inventory,  although  they 
are  subject  to  administration  in  the  foreign  jurisdiction  {Matter  of 
Butler,  38  N.  Y.  39?;  1  Tuclc.  87). 

The  inventory.']— It  is  the  duty  of  the  executor  or  administra- 
tor to  proceed  within  a  reasonable  time  to  make  his  inventory  (2 
S.  S.  82,  §  2),  and  it  must  be  filed  within  three  months  from  the 
date  of  his  letters  {Id.  84,  §  15).  This  inventoiy  is  nothing  more 
than  a  list  of  the  assets,  with  their  appraised  value.  Where  there 
is  an  official  appraisal,  the  report  of  the  appraisers,  verified  by  the 
executor  or  administrator,  may  be  considered  the  inventory.  The 
verification,  which  may  be  taken  before  the  surrogate  or  any  com- 
missioner of  deeds  or  judge  of  county  courts  (Z.  183T,  c.  460) 
§  59),  or  before  the  surrogate's  clerk  {cmte,  p.  T),  and  must  be 
indorsed  upon  or  annexed  to  the  inventory,  must  state  that  the 
inventory  "  is  in  all  respects  just  and  true,  that  it  contains  a  true 
statement  of  all  the  personal  property  of  the  deceased  which  has 
come  to  the  knowledge  of  such  executor  or  administrator,  and  par- 
ticularly of  all  money,  bank  bills,  and  other  circulating  medium, 

*  Before  the  statute,  the  rule  was  that  appointing  a  person  executor  operated  to 
discharge  a  debt  due  from  him  to  the  testator. 
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belonging  to  the  deceased,  and  of  all  just  claims  of  the  deceased 
against  such  executor  or  administrator,  according  to  the  best  of  his 
knowledge"  (2  E.  S.  84,  §  16). 

Supplemental  inventory.] — Whenever  personal  property  or 
assets  of  any  kind,  not  mentioned  in  an  inventory  already  made, 
come  to  the  possession  or  knowledge  of  an  executor  or  adminis- 
trator, he  must  cause  such  property  to  be  appraised  in  the  manner 
before  described,  and  an  inventory  returned  within  two  months 
after  the  discovery,  and  the  making  of  the  inventory,  and  return 
may  be  enforced  in  the  same  manner  as  the  first  inventory  (2 
a.  S.  86,  §  24).     For  forms  of  appraisal  and  inventory,  see  Forms 

]sros.'n,  T2. 

AETICLE  FOUETH. 

COMPELLING  EETUEN   OF   INVENTOKT. 

Summons  to  appear.]— -La.  case  the  exetutor  or  administrator 
neglects  to  return  the  inventory  required  by  the  statute,  witliin 
three  months  after  the  date  of  his  letters,  the  surrogate  may,  for 
reasonable  cause,  allow  him  a  further  time,  not  exceeding  four 
months,  within  which  to  do  so  *  (2  B.  S.  85,  §  17).  If  he  does 
'not  return  the  inventory  within  that  time,  the  surrogate  will  issue 
a  summons  requiring  him  to  appear  and  return  an  inventory 
according  to  law,  or  show  cause  why  an  attachment  should  not  be 
issued  against  him  (2  i?.  S.  85,  §  IT,  last  clause).f  The  surrogate 
may  issue  this  summons  on  his  own  motion,  although  that  course 
is  seldom  or  never  adopted  {Thomson  v.  Thomson,  1  Bracif.  24). 
The  application  for  a  summons  may  be  made  by  any  one  inteiested 
in  the  estate — e.  g.,  a  creditor  {Forsyth  v.  Burr,  31  Barh.  540), 
and  notwithstanding  the  executor  denies  the  debt  (75.)     A  mere 

*  Further  time  to  return  the  inventory  may  be  granted  on  an  ex  parte  application, 
■which  should  be  made  before  the  three  months  expires,  and  should  be  supported  by 
affidavit  as  t'o  the  facts  constituting  "  reasonable  cause  "  for  the  extension  of  time. 
An  order  in  regular  form  should  be  entered,  specifying  the  extension  granted.  If 
the  first  application  does  not  extend  the  time  for  four  months,  a  second  and  third  appli- 
cation may  be  made  until  the  four  months  is  exhausted. 

f  The  statute  does  not  specify  how  many  days  before  its  return  the  summons 
must  be  served,  but  it  is  reasonable  that  it  should  be  servpd  a  sufficient  time  before 
the  return  day  to  allovr  the  necessary  steps  to  be  taken  for  the  appointment  of  ap- 
'praisers,  the  notice  of  the  appraisal  and  other  proceedings  for  the  completion  of  the 
inventory,  as  stated  ante,  (p.  212). 
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appearance  of  interest  is  sufficient,  and  the  surrogate  will  not  try 
the  question  of  the  validity  of  the  debt  or  the  amount  due  {Thoin- 
son  V.  Thomson,  1  Bradf.  24;  and  see  Gratacap  y.  Phyfe,  1 
Barl.  Oh.  485).*  For  contents  of  the  petition,  see  Form  No.  T3). 
The  surrogate  may,  in  his  discretion,  charge  the  costs  of  the  pro- 
ceedings to  compel  the  return  of  an  inventory  on  the  executor  or 
administrator  personally  (Z.  1867,  e.  782,  §  8). 

Amending  inventory.] — The  surrogate  may  likewise,  upon  a 
proper  application,  require  an  executor  or  administrator  to  show 
cause  why  the  inventory  filed  should  not  be  amended,  and  in  a 
proper  case — e.  g.,  where  no  exemption  was  made  of  articles  for 
the  widow's  use — ^he  may  order  the  inventory  to  be  amended  {Shel- 
don v.  BUss,  8  N.  Y.  31).  This  power  is  not  derived  fi'om  the 
above-mentioned  statute,  in  reference  to  the  return  of  inventories, 
but  from  the  general  statute  which  authorizes  surrogates  to  direct 
and  control  the  condfict,  and  settle  the  accounts,  of  executors  and 
administrators,  and  to  administer  justice  in  all  matters  relating  to 
the  affairs  of  deceased  persons  (2  R.  S.  220,  §  1,  subds.  3,  6).  A 
further  or  supplemental  inventory  of  assets  coming  into  the  hands 
of  the  executor,  &c.,  subsequent  to  the  filing  of  the  inventory, 
may  also  be  compelled  (2  E.  S.  86,  §  24.;  see  ante,  p.  214).  • 

AttacJiment  for  oontemjpt^ — In  case  of  the  neglect  or  refusal 
to  return  an  inventory  after  personal  service  of  the  summons,  the 
surrogate  will  issue  an  attachment  against  the  delinquent  executor 
or  administrator,  committing  him  to  the  common  jail  of  the 
county,  there  to  remain  until  he  shall  return  the  inventory  (2  li. 
8.  85,  §  18).f     The  surrogate  or  a  supreme  court  judge,  may,  how- 

*  There  is  no  fixed  limit  within  which  the  application  for  the  return  of  an  inven- 
tory must  be  made,  but  after  a  sufficient  lapse  of  time  a  presumption  arises  that 
the  estate  has  been  properly  administered.  In  Thomson  v.  Thomson  (1  Bradf.  24), 
the  lapse  of  thirty  years  was  held  to  aflFord  such  a  presumption,  and  the  application 
was  denied.     See,  also,  Leroy  v.  Bayard  (3  Bradf.  228). 

f  There  is  an  inconsistency  between  the  provisions  of  this  clause  and  the  general 
provisions  of  the  statute  in  regard  to  attachments  issuing  from  the  surrogate's  court 
(ante,  pp.  17,  3Y),  which  provide  for  the  delinquent  being  brought  before  the  court  to 
answer  for  hie  alleged  disobedience,  instead  of  being  committed  to  jail  at  once.  But, 
as  these  directions  are  explicit  and  direct,  they  must  prevail,  and  the  commitment 
issue  at  once,  without  any  opportunity  for  the  executor  to  excuse  his  alleged 
neglect.  All  that  seems  to  be  necessary  to  authorize  the  commitment  is  proof  of  the 
issuing  of  the  summons  and  of  its  personal  service  At  any  time  before  the  return  day. 
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ever,  discharge  him  from  prison  on  his  delivering,  npon  oath,  to 
such  person  as  shall  be  authorized  by  the  surrogate  to  receive  the 
same,  all  the  property  of  the  deceased  under  his  control  {Id.  §  22). 

Sevoldng  letters.'] — In  case  the  summons  can  not  be  served 
personally,  by  reason  of  the  executor  or  administrator  absconding 
or  concealing  himself,  or,  if  after  being  committed  to  prison,  he 
neglects  for  thirty  days  to  make  and  return  the  inventory,  the  sur- 
rogate may  thereupon  issue,  under  his  seal  of  office,  a  revocation 
of  the  letters  testamentary  or  letters  of  administration  before 
granted  to  him,  reciting  therein  the  cause  of  such  revocation  *  (2 
R.  8.  85,  §  19).  Where  there  are  several  executors  or  adminis- 
trators, any  one  or  more  of  them,  on  the  neglect  of  the  others,* 
may  return  an  inventory ;  and  those  so  neglecting  can  not  there- 
after interfere  with  the  administration,  or  have  any  power  over 
the  personal  estate  of  the  deceased  ;  but  the  executor  or  adminis- 
trator so  returning  an  inventory  has  the  whole  administration, 
until  the  delinquent  return  and  verify  an  inventory  as  provided  by 
the  statute  {Id.  86,  §  23). 

Prosecution  of  hpnd,  dhc] — ^Whenever  there  is  such  a  revoca- 
tion, the  surrogate  may  direct  the  bond  given  by  the  former  exec- 
utor or  administrator  to  be  prosecuted,  and  a  recovery  may  be  had 
thereon  to  the  full  extent  of  any  injury  sustained  by  the  estate  of 
the  deceased,  by  the  acts  or  omissions  of  such  executor  or  adminis- 
trator, and  to  the  fuU  value  of  all  the  property  of  the  deceased 
received  and  not  duly  administered  by  such  executor  or  adminis- 
trator {Id.  85,  §  21). 

AETICLE   FIFTH. 

EFFECT   OF   INVENTOET   AS    EVIDENCE. 

The  making  and  filing  of  an  inventory  and  appraisal  of  the 
effects  of  a  deceased  person  is  as  well  for  the  protection  of  the 
executor  or  administrator  as  for  the  legatees,  next  of  kin,  and 
creditors.  The  inventory  is  only  presumptive  evidence  against 
the  person  filing  it.     The  statute  provides  that  in  "  any  action 

*  Upon  revocation  of  such  letters,  he  must  grant  letters  of  administration  with 
the  will  annexed,  as  described  ante,  p.  150. 
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against  executors  or  administrators,  in  whicli  the  fact  of  their  hav- 
ing administered  the  estate  of  their  testator  or  intestate,  or  any 
part  thereof,  shall  come  in  issue,  and  the  inventory  of  the  property 
of  the  deceased,  made  and  filed  by  them,  shall  be  given  in  evi- 
dence, the  plaintiff  or  defendant  may  rebut  the  same  by  proof : 
(1)  That  any  property  or  effects  have  been  omitted  in  such  inven- 
tory, or  were  not  returned  therein  at  their  true  value ;  (2)  That 
such  property  has  perished  or  been  lost,  without  the  fault  of  such 
executor  or  administrator,  or  that  it  has  been  fairly  sold  by  them 
at  private  or  public  sale  at  a  less  price  than  the  value  so  returned ; 
or  that  since  the  return  of  the  inventory  such  property  has  dete- 
riorated or  enhanced  in  value  "  (2  B.  S.  449,  §  14).  It  is  also 
provided  that  the  executors  or  administrators  shall  not  be  liable 
for  demands  or  rights  in  action  specified  in  their  inventory,  unless 
it  appear  that  such  demands  or  rights  have  been  collected,  or  might 
have  been  collected  with  due  diligence  {Id.  §  15).  It  is  further 
provided  that  these  provisions  of  the  statute  shall  not  be  construed 
to  vary  any  rules  of  evidence  in  respect  to  any  proof  which  an 
executor  or  administrator  might  otherwise  make  {Id.  §  16).  The 
inventory  is,  however,  prima  facie  evidence,  of  the  value  of  the 
property,  as  well  as  of  what  assets  have  come  into  the  hands  of  the 
executors ;  and  if  they  have  disposed  of  any  of  the  property,  they 
are  prima  facie  liable  for  the  amount  of  money  at  which  it  was 
inventoried  {Aines  v.  Downing,  1  Bradf.  321).  If  it  is  shown 
that  they  were  disposed  of  for  more  than  the  inventory  price,  they 
are  of  course  liable  for  that  amount.*  And  where  assets  are  taken 
by  an  administrator  at  the  inventory  price,  if  it  is  shown  that  they 
are  of  greater  value  than  that  price,  he  must  answer  for  the  true 
value  (Zilkin  v.  Carhart,  3  Bradf.  376).  There  is  no  way  in  which 
an  inventory  can  be  impeached  in  a  proceeding  in  relation  to  the  in- 
ventory itself,  but  it  may  be  surcharged  or  falsified  on  an  account- 
ing {Montgomery  v.  Dunning,  2  Bradf.  220 ;  and  see  Thomson  v. 
Thomson,  1  Id.  24).  The  unexplained  omission  of  an  adminis- 
trator to  make  any  claim  of  set-off  or  defense  to  a  demand  against 
himself  in  the  inventory,  is  evidence  against  the  validity  of  such 
a  defense  {Zloyd  v.  Zloyd,  5  If.  T.  Surr.  [1  Hedf]  399). 

*  Upon  a  plea  of  plene  administravit  by  an  executor  or  administrator,  the  inven- 
tory is  not  conclusive  evidence  against  the  plaintiff  of  the  value  of  the  assets  received 
by  defendant  ( Willougliby  v.  McCltier,  2  Wmd.  608). 
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2. — The  estate  of  executors  and  administrators. 

3. — Surrogate's  control  and  supervision. 
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B. — Rights  of  action  of  executors  and  administrators. 

6. — Liabilities  of  executors  and  administrators. 


ARTICLE    FIRST. 

THE   OBJECT   AKD   OFFICE   OF   ADMINISTEATIOM'. 

We  have,  in  the  preceding  chapters,  given  in  detail  an  account 
of  the  proceedings  in  surrogates'  courts  by  which  executors,  ad- 
ministrators, and  collectors  acquire  authority  to  act  as  such ;  and 
have  also  pointed  out  certain  specific  duties  prescribed  by  statute 
as  to  collecting  the  assets  of  their  decedent,  and  making  and  filing 
an  inventory. 

The  duties  and  powers  of  executors  and  administrators  in 
respect  to  the  management  and  disposition  of  the  estate  in  their 
hands,  their  fights  of  action,  and  their  accountability  in  law  and 
equity,  for  the  faithful  performance  of  their  obligatioins,  are  sub- 
jects of  larger  importance,  not  strictly  within  the  scope  of  this 
volume,  and  they  can  be  treated  in  a  single  chapter  in  only  the 
most  general  way. 

The  office  of  executor.] — An  executor  is  one  to  whom  the  exe- 
cution of  a  last  will  and  testament  of  personal  estate  is,  by  the 
testator's  appointment,  confided.  He  can  derive  his  office  from  a 
testamentary  appointment  only,  though  it  is  not  necessary  that  he 
should  be  expressly  named  as  such.  If,  by  any  word  or  circum- 
locution, the  testator  recommend,  or  commit  to  one  or  more,  ex- 
pressly named  {liartnett  v.  Wandell,  5  Supreme  Ct.  98),  the 
charge,  office,  and  other  rights  which  appertain  to  an  executor,  this 
is  said  to  be  equivalent  to  constituting  him  or  them  executors  of 
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the  will  {Wms.  on  Eo^rs,  134).  At  common  law,  although  an 
executor  could  not  assign  the  executorship,  yet  he  might  continue 
it  by  his  will ;  and  in  case  of  the  death  of  the  sole  executor,  the 
executor  of  such  executor  was,  to  all  intents  and  purposes,  the 
executor  and  representative  of  the  first  testator/ »  But  our  statutes 
have  abrogated  this  rule.  So,  at  common  law,  one  who,  not  being 
either  executor  or  administrator,  intermeddled  with  the  goods  of 
the  deceased,  or  did  any  other  act  characteristic  of  the  office  of 
executor,  was  thereby  an  executor  of  his  own  wrong,  called  more 
usually  an  executor  de  son  tort.  But  the  law  of  this  state  does 
not  recognize  such  an  executor,  and  one  who  is  neither  executor 
nor  administrator,  can  not  acquire  any  title  to  the  assets  as  a  repre- 
sentative of  a  decedent  (see  2  B.  S.  81,  §  78  ;  Id.  449,  §  17).* 

Testamentary  trustees.] — A  distinction  is  made  between  the 
office  of  executor  and  that  of  a  testamentary  trustee.  The  duty  of 
an  executor  as  such,  and  his  duty  as  a  trustee  of  an  express  trust  un- 
der the  will,  are  entirely  different.  As  executor,  it  is  his  duty  to  col- 
lect in  the  property,  to  pay  the  debts  and  general  legacies ;  while, 
as  trustee,  it  is  his  duty  to  invest  and  manage  the  particular  fund 
or  trust  estate  in  accordance  with  the  directions  of  the  will. 
Formerly  it  was  understood  that,  in  his  character  as  executor,  he 
was  primarily  accountable  for  the  discharge  of  his  duties  to  the  sur- 
rogate and,  as  a  trustee,  to  the  supreme  court.  The  latter  court 
will  not  remove  one  who  is  both  executor  and  trustee  under  the 
will,  for  misconduct  as  executor,  if,  in  respect  to  the'tmst,  no  case 
is  made  f  ob  his  removal  by  a  court  of  equity.  In  a  proper  case, 
however,  a  court  of  equity  may,  where  the  trust  vested  in  an  exec- 
utor is  distinguishable  from  the  duties  of  his  office,  dismiss  him  as 
to  the  former  and  not  as  to  the  latter  {Graig  v.  Craig,  3  Barh.  Oh. 
76  ;  MatUr  of  Wadsworth,  2  Id.  381 ;  Wood  v.  Brown,  34  H.  Y. 
337).     But  now  it  is  expressly  provided  that  surrogates'  courts 

*  If  persons  pretending  to  be  executors  take  possession,  the  next  of  kin  should 
procure  an  administrator  to  be  appointed,  and  he  may  recover  the  property  (Muir  v. 
Trustees  of  the  Leake  <k  Watts  Orphan  House,  3  Barb.  Ch.  476 ;  and  see  Brown  t. 
Brown,  1  Id.  1 89 ;  Wever  v.  Marvin,  14  Barb.  S^B ;  see  ante,  p.  60,  and  post,  p.  221).  As 
to  whether  a  foreign  executor  who  brings  the  assets  into  this  state,  or  receiving  assets 
here,  is  liable,  as  executor  de  son  tort  to  the  amount  of  the  assets  which  he  does  not 
show  to  have  been  duly  administered  in  such  other  state,  or  not  applied  to  the  pay- 
ment of  debts  here,  see  Campbell  v.  Tousey  {1  Cow.  64). 
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have  power  and  jurisdiction  to  compel  testamentary  trustees  to 
render  accounts  of  their  proceedings,  in  the  same  manner  as  exec- 
utors, &c.  (Z.  1867,  c.  782,  §  1).  It  is  probable  that  they  have 
this  power,  independent  of  the  statute  (j)er  Moegan,  J.,  Wood  v. 
Brown,  34  N.  Z".'341),  and  can  remove  a  testamentary  trustee  for 
any  of  the  causes  specified  in  the  statute. 

The  office  of  administrator.] — At  an  early  period  in  England, 
the  sovereign,  as  pareris  patrioB,  took  possession  of  the  goods  of 
an  intestate,  it  being  presumed  that  the  deceased,  by  his  neglect 
to  make  a  will,  acknowledged  that  he  was  without  a  rightful  heir. 
Subsequently  the  crown  conceded  the  right  to  distribute  the  effects 
to  the  near  relatives  of  the  deceased,  but  this  was  to  be  done  under 
the  direction  of  the  church.  The  ecclesiastical  authorities  were 
not  slow  to  realize  the  benefits  of  this  supervisory  power,  and, 
before  the  lapse  of  much  time,  the  privilege  of  administering  the 
goods  of  an  intestate  was  exercised  by  the  bishops  instead  of  the 
crown.  The  abuses  of  this  power — amounting  almost  invariably  to 
the  confiscation  of  the  whole  estate  for  the  benefit  of  the  bishop 
or  his  order — ^grew  to  be  so  great,  that  parliament  interfered  at 
last,  and  deprived  the  church  of  its  power  to  administer  the  estates 
of  deceased  persons.  Such  administration  in  this  country  has 
always  been  conferred  by  law  upon  some  one  of  the  nearest  of  kin 
of  the  deceased,  upon  the  order  and  under  the  authority  of  a  civil 
tribunal.  In  general,  it  may  be  said  there  is  no  distinction  be- 
tween the  relative  rights,  powers,  and  duties  •  of  executors  and 
administrators  as  such  {Douglass  v.  Satterlee,  11  Johns.  16 ; 
Murray  v.  Blatohford,  1  Wend.  583  ;  Jackson  v.  Robinson,  4  Id. 
436). 

Bepresentatme  character  of  executors,  (&c.] — An  executor  or 
administrator  is  said  to  be  the  representative  of  the  testator  or  in- 
testate in  respect  to  his  personal  estate,  the  whole  of  which  vests 
in  the  one  on  the  death  of  the  testator,  and  in  the  other  on  the  grant 
of  letters  of  administration,  which  relate  back  to  the  time  of  the 
decease  of  the  intestate  ( Valentine  v.  Jackson,  8  Wend.  302).  The 
interest  thus  vested  in  such  personal  representatives  is  for  the 
benefit  of  the  estate,  to  discover  and  collect  the  effects,  preserve 
them  from  waste,  pay  the  debts  in  their  legal  order,  and  to  dis- 
tribute the  surplus,  if  any,  according  to  the  will  of  the  testator  or 
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the  statute  of  distributions,  as  the  case  may  be.  To  this  end  he  is 
,  invested  with  every  power  and  remedy  which  belonged  to  the  de- 
ceased while  living  within  the  jurisdiction  of  the  state  in  which 
the  letters  were  granted  {Schvlis  v.  Pxd/oer,  11  Wend.  361 ;  com- 
pare Babcock  v.  Booth,  2  Hill,  181).  Nevertheless,  they  are  not 
the  mere  representatives  of  their  testator  or  intestate,  but  are, 
under  the  Eevised  Statutes  of  this  state,  trustees  for  the  benefit  of 
the  persons  interested  in  the  estate  (see  Box  v.  Backenstose,  12 
Wend.  542 ;  post,  p.  224).  • 

Foreign  executors  and  administrators.^ — The  power  and  au- 
thority of  an  executor  is  strictly  local,  and  is  not  recognized  by  the 
courts  outside  of  the  jurisdiction  in  which  his  letters  were  granted 
{Isham  V.  Oihhons,  1  Bradf.  69 ;  MorreU  v.  Diokey,  1  Johns.  Ch. 
153 ;  Doolittle  v.  Lewis,  1  Id.  45 ;  see  .Williams  v.  Storrs,  6  Id. 
353).  An  executor  or  administrator,  therefore,  appointed  in  a  for- 
eign country  (and  for  this  purpose  the  several  states  of  the  Union 
regard  each  other  as  foreign  countries)  is  in  this  state  in  t"he  same 
position  as  if  no  letters  had  been  granted  to  him.*  The  courts, 
however,  have  in  some  cases  allowed  foreign  executors  and  admin- 
istrators to  do  some  acts  here — such  as  to  take  possession  of  goods, 
to  receive  payments  of  debts,  and  other  acts  which  can  be  done 
without  suit  {Vroom  v.  Van  Borne,  10  Paige,  549;  Brown  v. 
Brown,  1  Barb.  Ch.  189 ;  Middlebrooh  v.  Merchants'  Bank,  41 
Barh.  481).f  Hence,  the  authority  of  an  administrator,  appointed 
in  this  state,  upon  the  goods,  &c.  of  a  deceased  non-resident,  to  re- 
ceive and  satisfy  the  debts  due  here,  is  exclusive  of  that  of  any  for- 
eign executor  or  administrator  {Stone  v.  8cripinire,  4  Bans.  186). 
He  is  not,  however,  independent  of  the  foreign  executors,  but  an- 
cillary to  them,  and  is  bound,  therefore,  by  a  judgment  recovered 
abroad  against  them  {Cummings  v.  Banks,  ^  Barb.  602). 

In  regard  to  the  liability  of  foreign  executors  and  administrators 
in  the  courts  of  this  state,  the  rule  is  that  a  foreign  executor  or  ad- 

i 

*  It  is  held,  however,  that  the  assignee  of  a  foreign  execntor  may  maintain  an  ac- 
tion in  the  "Courts  of  this  state  upon  a  cause  of  action  transferred  to  such  assignee  by 
the  foreign  executor.  In  such  a  case,  he  sues  in  his  own  right,  though  his  title  may 
be  derived  irom  a  representative  {Petersen  T.  Chemical  Bank,  32  N.  Y.  21). 

•)■  Inasmuch  as  an  executor  derives  his  power  from  the  wiU,  and  not  the  probate, 
he  may,  under  a  power  of  sale  contained  in  the  will,  foreclose  a  mortgage  in  this 
state  without  taking  out  letters  {Averill  v.  Taylor,  5  How.  Fr.  4^6). 
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ministrator,  when  sued  liere,  is  responsible  for  the  assets  which,  are 
shown  to  have  been  in  his  possession  within  this  state,  no  matter 
where  they  have  been  received  {Gulick  v.  Oulick,  33  Barb.  92 ; 
21  How.  Pr.  22).* 


ARTICLE  SECOND. 

THE   ESTATE   OF    EXECUT0E8    AND   ADMmiSTEATOES. 

Sec.  1. — The  nature  of  the  estate. 
2. — The  quantity  of  the  estate. 
3. — When  it  vests. 

SECTION    FIRST. 
THE   NAT0EE   OF   THE   ESTATE. 

The  effect  of  the  death  of  an  owner  of  property  is  to  vest  the 
title  thereto  at  once  in  some  other  person.  The  property  is  never 
for  one  moment  without  an  owner.  The  estate  which  an  executor 
or  administrator  has  in  the  goods  of  the  deceased  is  not  the  absolute 
interest  which  every  one  has  in  his  own  property;  nevertheless, 
for  many  purposes,  the  law  treats  the  executor  or  administrator  as 

*  In  that  case,  it  appeared  that  the  decedent  was  a  resident  of  California,  and 
died,  leaving  personal  property  there,  and  holding  a  demand  against  J.,  his  brother. 
The  latter  possessed  himself  of  the  property,  and  died  in  a  foreign  country,  and  his 
administratrix,  appointed  in  California,  took  possession  of  his  assets,  and  brought  the 
same  into  this  state.  Held,  that  the  surrogate  here  had  jurisdiction  to  appoint  an 
administrator  of  the  estate  of  the  first  mentioned  decedent ;  and  that  such  administra- 
tor could  maintain  an  action  in  the  courts  of  this  state  against.the  administratrix  of 
J.,  to  recover  the  indebtedness  of  the  estate  of  J.  to  the  estate  of  R.  In  Sedgwick  v. 
Asliburiier  (1  Bradf.  105),  it  appeared  that  an  executor  of  a  decedent  who  was  domi- 
ciled in  Massachusetts,  took  out  letters  in  India  and  collected  a  debt  there,  and  trans- 
mitted to  S.,  a  co-executor,  who  resided  in  New  York,  but  had  taken  out  letters  in 
Massachusetts,  bills  for  the  amount  of  a  share  thereof  belonging  to  A.  under  the  will, 
with  directions  to  indorse  them  without  recourse,  and  deliver  them.  It  was  held 
that,  although  the  executor  S.  took  out  letters  in  New  York,  and  named  the  bills  in 
the  inventory,  and  although  A.,  the  legatee,  refused  to  accept  the  bills  in  release  of 
the  foreign  executor's  liability,  neither  the  bills  nor  their  proceeds  were  assets  in  the 
hands  of  S.,  and  that  he  must  be  deemed  to  have  received  them  as  the  agent  of  the 
foreign  executor  or  of  the  legated'(see  Lyman  v.  Parsons,  20  N.  Y.  103  ;  Sherwood  v. 
Wooster,  11  Paige,  441 ;  Vermilya  v.  Beatty,  6  Barb.  429 ;  Kohler  v.  Knapp,  1  Bradf. 
241 ;  compare,  however,  Ordronaux  v.  Belie,  3  Sandf.  Ok.  B12). 
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the  absolute  owner,  and  as  such,  eapahle  of  disposing  of  the  goods 
of  his  decedent,  as  if  they  were  his  own.     But,  speaking  generally, 
the  estate  of  an  executor  or  admiaistrator,  as  such,  is  in  autre  droit, 
and  the  decedent's  property  in  his  possession,  if  distinguishable 
from  his  own,  is  not  subject  to  his  debts.*  •  Hence,  a  general  as- 
signment by  an  executor  of  all  his  property,  or  a  release  of  all 
actions  and  demands  which  he  had  for  any  cause  whatever,  does 
not  extend  to  or  embrace  the  property  or  demands  which  he  holds  as 
executor.     As  to  the  property  which  they  hold  in  a  representative 
capacity,  executors  and  administrators  are,  in  equity,  to  be  treated 
as  trustees  for  the  legatees  or  next  of  kin  and  creditors.      Hence, 
while,  at  law,  the  executor  or  administrator  has  absolute  power  to 
dispose  of  or  to  pledge  the  assets,  and  to  give  a  valid  title  {Runnier 
V.  Rogers,  55  Barb.  85),  equity  will  always  intervene  in  a  case  of 
fraud  or  misapplication,  and  wiU  follow  the  assets  or  their  proceeds 
into  the  hands  of  a  purchaser  affected  with  notice  of  their  misap- 
plication, and  the  trust  will  attach  on  the  property  {Saaia  v.  Ber- 
thoud,  17  Barb.  15).     Thus,  an  executor  or  administrator  can  not 
make  a  valid  sale  or  pledge  of  the  assets  as  a  payment  of  or  security 
for  his  own  debt,  as  the  very  nature  of  the  transaction  implies  no- 
tice to  the  purchaser  or  mortgagee  of  his  participation  in  the  mis- 
application ( Wms.  on  Ears.  842 ;   see  Sutherland  v.  Brush,  7 
Johns.  Ch.  21 ;  Meld  v.  Schieffelin,  Id.  153). 

Merger  of  title.} — Notwithstanding  the  representative  charac- 
ter of  an  executor  or  administrator,  the  property  held  by  him  at 
first  in  that  character  may  become  his  own  to  his  own  use  by  inter- 
mixing it  with,  so  as  to  become  indistinguishable  from,  his  own 
property — e.  g.,  money  of  the  decedent  deposited  in  bank  in  com- 
mon account  with  his  own  funds.  Such  moneys  are  subject  to 
the  executor's  individual  debts,  and  in  case  of  the  insolvency  of 
the  bank,  the  loss  is  his  own  and  not  that  of  the  estate.  So  an  ex- 
ecutor who  is  a  creditor  of  the  deceased,  or  who  pays  the  debts  of 
the  deceased  with  his  own  money,  acquires  and  becomes  vested 

with  the  absolute  ownership  of  the  assets  in  his  hands,  to  the  ex- 

• 

*  The  statute  declares  that  the  real  property  which  belonged  to  any  decedent  is 
not  bound  or  in  any  way  affected  by  any  jndgmeA  against  his  executors,  adminis- 
trators or  collectors,  nor  liable  to  be  sold  by  virtue  of  any  execution  issued  upon 
such  judgment  (2  R.  8.  449,  §  12). 
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tent  of  the  debt  owed  to  or  money  paid  by  him ; — in  the  first 
case,  title  vesting  at  his  election,  in  the  latter  by  operation  of  law 
(  Wms.  on  Msrs.  4A&  ;  see  Livingston  v.  Newkirl^,  3  Johns.  Ch.  312). 
This  principle  does  not,  however,  warrant  the  conclusion  that  an 
executor  or  administrator  can  give  himself  a  preference  oVer  other 
creditors.  Under  the  existing  statute  he  must  include  his  liability 
in  the  accounting,  and  he  makes  any  such  appropriation  meanwhile 
at  his  peril. 

Joint  tenancy  of  executors.,  &g.\ — Every  estate  vested  in  exec- 
utors or  administrators,  as  such,  is  held  by  them  in  joint  tenancy 
(1  R.  S.  Y27,  §  44).  They  are  to  be  considered  as  one  person,  and 
as  having  but  one  joint  and  entire  estate  in  the  property  of  the 
decedent.  The  death  of  either  does  not  change  the  quality  of  the 
estate ;  the  survivor  is  'vested  with  the  interest  of  his  deceased 
companion.  Therefore,  the  acts  of  any  one  of  them  relating  to 
the  management  and  disposition  of  the  assets  are  to  be  deemed  the 
acts  of  all  ( Wheeler  v.  Wheeler,  9  Cow.  34 ;  "Bogert  v.  JSertell,  4 
Hill,  492;  Murray  v.  Blatchford,  1  Wend.  583;  Jaclcson  v. 
Sohvnson,4c  Wend.  4:36;  Stuyvesant  v.  JTall,  2  Bari.  Ch.  151; 
and  see  Douglass  v.  Satterlee,  11  Johns.  16 ;  Gardner  v.  Miller, 
19  Id.  188).  Thus,  two  executors,  against  the  will  of  their  co- 
executor,  may  compromise,  and  release  a  mortgage  or  other  debt 
of  the  estate  {Murray  v.  Blatchford,  1  Wend.  583 ;  compare 
Wheeler  v.  Wheeler,  9  Cow.  34 ;  Stuyvesant  v.  Hall,  2  Barb.  Ch. 
151).  Where  two  executors  or  administrators  take  an  obligation 
to  themselves  jointly  as  representatives  of  their  testator,  for  a  debt 
belonging  to  his  estate,  one  of  them  can  receive  payment  and  law- 
fully discharge  the  obligation  {People  v.  Keyser,  28  N.  Y.  226 ; 
s.  c.  17  Abh.  Pr.  214,  reversing  39  Barb.  587).  The  rule  is  not 
the  same  in  regard  to  testamentary  trustees.  The  latter  can  not,  Hke 
executors,  act  separately,  but  all  must  join  in  receipts  and  convey- 
ances. A  deed  by  two,  while  a  third  who  is  qualified  to  act  is  liv- 
ing, is  not  valid  therefore  {Ridgeley  v.  Johnson,  11  Barb.  527). 
As  to  survivorship  of  estate  among  co-executors,  see  'post,  p.  229. 
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SECTION    SECOND. 
THE    QFAITTITT   OF    THE   ESTATE. 

Persortal  .property.] — The  whole  personal  estate  of  the  de- 
ceased vests  in  the  executor  or  administrator,  both  at  law  and 
equity.*  With  respect  to  the  personalty,  the  executor  or  admin- 
istrator is  the  only  representative  of  the  decedent,  and  he  has  the 
same  right  to  the  possession  of  the  estate  as  the  decedent  would 
have,  if  living,  and  the  same  remedies  for  its  recovery  and  protec- 
tion (see  Patohen  v.  Wilson,  4  Hill,  57).  He  may,  therefore, 
enter  upon  premises  descended  to  the  heir,  for  the  purpose  of 
removing  the  goods,  and  it  is  his  duty  to  acquire  possession  of  such 
books  of  account  and  title  deeds  or  papers  of  the  deceased  as  wUl 
inform  him  of  the  nature  and  amount  of  the  estate.  As  we  have 
already  had  occasion,  in  connection  with  the  subject  of  the  ap- 
praisal and  inventory  of  the  estate,  to  speak  of  what  constitutes 
assets,  it  is  not  necessary  to  recur  to  the  subject  here  (see  ante,  p. 
204).  But  it  may  be  as  well  to  remark  that  in  an  accurate  and 
legal  sense,  aU  the  personal  property  of  the  deceased  which  is  of 
a  salable  nature,  and  may  be  converted  into  ready  money,  is 
deemed  assets  ;  but,  in  a  larger  sense,  all  the  property  of  the  de- 
ceased which  is  chargeable  with  his  debts  or  legacies  and  is  ap- 
plicable to  that  purpose,  is  to  be  deemed  assets. 

Property  in  joint  tenancy.] — In  regard  to  joint  property  or 
property  which  the  decedent  held  jointly  with  another,  the  general 
rule  is  that  the  surviving  joint  tenant,  and  not  the  executor  or 
administrator  of  the  deceased  joint  tenant,  takes  it.  But  the  law 
merchant  makes  an  exception  to  this  rule  in  favor  of  the  joiat  or 
partnership  property  of  merchant's  and  traders,  and  those  engaged 
in  undertakings  in  the  nature  of  trade.     Such  property  does  not 

*  While  it  ia  true  that  the  appointment  of  an  executor  vests  in  him  all  the  per- 
sonal estate  of  the  testator,  yet  if  it  can  be  collected  from  any  circumstance  or  ex- 
pression in  the  will  that  the  testator  intended  his  executor  to  have  only  the  office 
and  not  the  beneficial  interest,  equity  will  give  effect  to  such  an  intention,  and  the 
executor  will  be  deemed  a  trustee  for  those  on  whom  the  law  would  have  cast  the 
surplus,  in  cases  of  a  complete  intestacy  (see  Story  Bq.  Jwr.  §  1208). 


RIGHTS  AND  LIABILITIES  OF  EXECUTORS,  cfeo.  227 

Real  Property. 

go  to  the  survivor,  but  the  share  of  the  deceased  partner  goes  to 
his  executor  or  administrator  *  (see  Egberts  y.  Wood,  3  Paige,  51Y ; 
Wilder  v.  Keeler,  Id.  166 ;  and^os^). 

Real  projperty.] — With  respect  to  the  real  estate,  unless  it  is  de- 
vised to  the  executor  in  trust,  the  heir  or  devisee  is  the  only  person 
Tvho  has  the  right  to  its  possession  an(^  enjoyment,  except  where  it 
may  be  required  to  satisfy  the  debts  of  the  deceased.-)-  The  same 
is  true  of  an  interest  in  a  contract  for  the  purchase  of  lands  by  the 
decedent.  Such  an  interest  descends  to  the  heirs  of  the  purchaser,;]: 
and  the  purchase  money  passes  to  the  executor  of  the  vendor  as 
part  of  the  assets.  A  devise  of  realty  to  an  executor  in  trust  to  sell 
"will  of  course  vest  the  title  in  him.  And  as  equity  will  consider 
as  actually  done  that  which  ought  to  have  been  done,  land  is,  under 
some  circumstances,  regarded  as  money  and  money  as  land, — as 
where  the  will  directs  that  the  land  shall  be  sold,  or  that  money 
shall  be  laid  out  in  land.  A  devise  directing  lands  to  be  sold  and  the 
proceeds  to  be  divided,  &c.,  is  therefore  a  devise  of  money  and  not 
of  land,  and  is  good,  as  a  power  to  the  executors  to  sell,  although 
they  are  not  expressly  named  as  the  donees  of  the  power.  In  sell- 
ing under  such  a  power,  the  executor  acts  in  his  character  as  such, 


*  The  several  owners  of  a  vessel  are  tenants  in  common,  and  must  join  or  be 
joined  in  an  action  by  or  against  them.  If  joined  as  defendants,  and  the  death  of 
one  of  them  occurs,  his  executor  or  personal  representative  can  not  be  joined  with  the 
survivors.  The  executor  is  charged  de  bonis  testatoris,  the  survivors  de  bonis  pmpriis, 
and  the  judgment  could  not  be  thus  rendered  (  Wriffht  v.  Marshall,  3  Daly,  331). 

f  The  heir  has  a  property  in  the  monuments  of  his  ancestors,  but  not  in  their 
ashes  {Matter  of  Brick  Presbyterian  Church,  3  Edm.  165).  A  pew  is  to  be  considered 
as  real  property  in  the  settlement  of  the  owner's  estate.  Although  the  owner  has  no 
absolute  interest  in  the  soil  on  which  the  edifice  is  erected,  his  right  to  the  use  of  the 
pew  is  a  right  springing  out  of  the  land,  and  in  this  respect  has  some  of  the  qualities 
of  realty.  The  property  being  indeterminate  in  duration,  and  also  issuing  out  of 
realty,  it  is  therefore  an  incorporeal  hereditament  {McNabb  v.  Pond,  4  Bradf.  1).  On 
the  death  of  a  tenant  pour  autre  vie,  the  estate  becomes  a  chattel  real,  and  goes  to  the 
personal  representative  (1  S.  8.  722,  §  62;  Id.  82,  §  6;  Reynolds^.  Collin,  3  Hill, 
441).  An  equitable  estate  of  the  wife  for  the  life  of  the  husband  has  been  held,  on 
her  death,  to  belong  to  her  administrators,  and  therefore  to  go  to  her  husband  with- 
out administration  {Norton  v.  Norton,  2  Sandf.  296). 

\  If,  however,  the  administrator  of  the  purchaser  receives  rents  for  such  land 
accruing  after  the  death  of  the  intestate,  he  must  account  for  tbem  as  well  as  for  the 
sum  realized  by  him  upon  a  sale  of  his  intestate's  interest  in  the  land  ( Griffith  v. 
Beecher,  10  Barb.  432). 


228  RIGHTS  AND  LIABILITIES  OF  EXECUTOES,   <feo. 

Estate  of  AdmiDistrators  with  "Will  Annexed. 

and  not  as  trustee  {Meakings  v.  Cromwell,  5  iT.  Y.  136,  affirming' 
2  Sandf.  512),  and  is  accountable,  in  the  .surrogates'  courts,  for  the 
proceeds  of  any  sale  made  by  him  *  (2  E.  S.  109,  §  57 ;  see  Clark 
V.  Clark,  8  Paige,  152;  Stagg  v.  Jackson,  2  W.  Y.  206;  Blood- 
good  V.  Bruen,  2  Bradf.  8).  On  the  other  hand,  a  donee  of  a 
power  in  trust  derives  his  right  to  exercise  the  power,  not,  like  an 
executor,  from  the  probate,  jpMi  directly  from  the  will  itself,  and 
hence  he  may  execute  such  power  before  probate,  and  without  a 
grant  of  letters  testamentary  {Bolton  v.  Jacks,  6  Boht.  166 ;  see 
Newton  v.  Bronson,  13  N.  Y.  587 ;  Judson  v.  Gibbons,  5  Wend. 
224 ;  Doolittle  v.  Lewis,  7  Johns.  Ch.  48).  A  mere  authority  to 
executors  to  sell  real  estate  in  a  certain  contingency  and  divide  the 
proceeds  among  certain  specified  persons,  does,  not,  however,  vest 
the  estate  in  the  executors.  It  is  simply  a  power,  and  the  land 
passes  at  once  to  the  devisees,  subject  only  to  the  execution  of  the 
power  {Scott  v.  Monell,  5  JV.  Y.  Surr.  [1  Bedf.']  431 ;  compare 
Be  Vandervoort,  Id.  270). 

The  complicated  questions  growing  out  of  the  doctrine  of 
equitable  conversion  can  not  be  considered  here ;  nor  is  it  neces- 
sary to  enlarge  upon  the  subject  of  the  different  kinds  of  chattels, 
real  and  personal,  which  is  fully  treated  in  standard  works  of  au- 
thority (see  Williams  on  Executors,  449-627 ;  2  Bedfield  on  Wills,. 
279). 

Estate  of  administrators  with  will  annexed.'] — At  common 
•  law,  an  executor  of  an  executor,  in  however  remote  a  series,  had 
the  same  interest  in  the  effects  of  the  first  testator  as  the  first  and 
immediate  executor.  But  by  express  provision  of  our  statute  (2 
B.  8.  71,  §  17 ;  Id.  448,  §  11),  an  executor  of  an  executor  can  not 
administer  on  the  estate  of  the  first  testator ;  but  on  the  death  of 
a  sole  or  surviving  executor,  letters  of  administration  with  the  will 
annexed  of  the  assets  of  the  first  testator  left  unadministered,  will 
be  issued  by  the  surrogate  (see  ante,  p.  149).  Nor  can  a  trustee 
continue  the  trust  after  his  death  by  will,  whether  the  trust  be  of 
■^ »— — ' 

*  It  has  been  held  that  the  statute  which  authorizes  executors  to  bring  the  pro- 
ceeds of  the  sale  of  real  estate  under  a  power  in  the  will  into  the  surrogate's  court  for 
distribution,  is  for  the  benefit  and  protection  of  the  executor  only,  and  he  can  not  be 
required  to  place  such  proceeds  in  the  surrogate's  hands  {Solmea  v.  Cocic,  2  Barb.  Ch. 
426). 
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Teal  or  of  personal  estate*  (Fonda  v.  Penfield,  56  Barl.  503). 
No  man  can  bequeath  anything  but  what  he  has  to  his  own  use. 

In  respect  to  personal  property,  such  an  administrator  is  enti- 
tled to  take,  into  possession  such  personal  assets  as  remain  unad- 
ministered  by  the  executor,f  and  is  entitled  to  all  debts  due  to  the 
original  testator  or  intestate.  The  same  rule  applies  to  the  case  of 
an  administrator  de  honis  non. 

In  respect  to  real  property,  inasmuch  as  a  power  to  sell  lands, 
conferred  upon  executors,  is  derived  from  the  will  and  not  the  pro- 
bate, it  would  seem  to  be  doubtful  whether  in  any  case  a  power 
relating  to  realty  would  pass  to  an  administrator  with  the  will 
annexed.  It  is  true  that  the  statute  confers  upon  administrators 
with  the  will  annexed,  "  the  same  duties,  rights  and  powers  as  if 
they  had  been  named  executors  in  the  will "  (2  R.  8.  12,  §  22) ; 
but  the  weight  of  authority  is  in  favor  of  the  view  that  the 
statute  has  reference  only  to  personalty  {ConJclin  v.  Egerton,  21 
Wend.  430),  and  is  not  applicable  to  realty  or  to  a  discretionary 
power,  or  to  a  gift  in  trust,  or  to  a  power  inseparably  connected 
■therewith  {Dominick  v.  Michael,  4  Sandf.  374;  Dunning  v. 
Ocean  National  Bank,  6  Lans.  296 ;  Beekman  v.  Bonsor,  23  JSF. 
T.  2^;  Roome  v.  Philips,  27  N.  T.  357),  though  in  the  latter 
case  Davies,  J.,  said  that  if  the  question  were  new,  he  should  say 
the  statute  applied  to  real  property.  The  trust,  in  such  a  case,  de- 
volves upon  the  supreme  court,  which  wiU  appoint  a  trustee  to 
execute  the  trust  power  under  the  wOl  (see  DePeyster  v.  Clen- 
dening,  9  Paige,  296 ;  Bunn  v.  Yaxighan,  1  Ahl).  Ct.  App.  Dec. 
253 ;  s.  0.  3  Keyes,  345). 

Survivorship  of  estate  of  co-executors.} — The  statute  provides 
that  if  one  or  more  of  the  executors  on  whom  is  conferred  a  power 
of  sale,  fail  to  take  upon  him  the  execution  of  the  wiU,  then  any 
■sale  made  by  those  who  take  upon  them  the  execution  thereof  is 

*  A  trust  in  personal  property,  upon  the  death  of  the  trustee,  devolves  with  the 
property  upon  his  personal  representatives  {Bunn  v.  Vaiighan,  1  Abh..  Ct,  App.  Dec. 
-253  ;  s.  0.  3  Keyes,  345). 

■f  An  administrator  with  the  will  annexed,  is  subject  to  the  executor's  duties,  and 
the  surrogate  may  enforce  against  him  an  outstanding  decree  which  directed  the  exec- 
utor to  pay  a  legacy  out  of  the  estate  (Bowers  v.  Emerson,  14  Barh.  652).  Such  an 
administrator  may  enforce  a  decree  made  on  the  accounting  against  the  executors  in 
whose  place  he  was  appointed  {Clapp  v.  Meserole,  1  Ahb.  Ct.  App.  Dec.  362). 
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valid,  as  if  the  others  had  joined  (2  R.  S.  109,  §  55).  This  is 
merely  declaratory  of  the  common  law  {Da/ooue  v.  Fanning,  2 
Johns.  Ch.  252 ;  Ogden  v.  Smith,  2  Paige,  195  ;  Ifiles  v.  Stevens, 
4  Den.  399 ;  Bunner  v.  Storms,  1  Sandf.  Ch.  351  \  Conover  v. 
Hoffman,  1  Bosw.  214).  The  statute  appHes  as  well  to  the  case 
of  a  mere  power  of  sale,  or  where  there  is  a  discretion  given  to 
the  executors  to  determine  whether  the  land  shall  be  sold  or  not, 
as  in  the  case  of  a  positive  order  that  the  land  be  sold  {Taylor  v. 
Morris,  1  N.  Y.  341 ;  Leggett  v.  Hunter,  19  N.  T.  445).  The 
refusal  of  one  of  the  executors  to  act  may  be  proved  like  any  other 
matter  im,  pais  ;  a  renunciation  is  not  necessary  *  {Eoseboom  v. 
Mosher,  2  Hen.  61 ;  and  see  Sharp  v.  Pratt,  15  Wend.  610 ;  Mat- 
ter of  Stevenson,  3  Paige,  420).  In  case  of  the  death  of  one  of 
several  executors,  the  surviving  executor  and  trustee,  or  a  surviving 
administrator  has  the  right  to  the  exclusive  possession  of  the  prop- 
erty {Shook  V.  Shook,  19  Barb.  653 ;  House  v.  Raymond,  3  Hun, 
44).  It  is  not  unusual  for  a  wiU  to  confer  upon  the  survivor  of 
two  or  more  executors  or  trustees  the  power  of  appointing  a  suc- 
cessor. In  such  a  case,  it  is  not  imperative  that  such  appointment 
should  be  made,  and  if  none  is  made,  the  trust  may  be  carried  out 
by  the  survivor  alone  {Belmont  v.  O'Brien,  12  N.  Y.  394). 

Where  all  the  trustees  decline  the  trust,  or  die,  or  are  removed, 
the  trust  is  not  defeated,  but  its  execution  devolves  upon  the  court, 
which  may  appoint  others  in  their  place  {King  v.  Donnelley,  5 
PaAge,^^;  DePeyster  v.  Clendening,  Sid.  295;  McCoskevY. 
Brady,  1  Barh.  Ch.  329 ;  Quackenboss  v.  Southwiek,  41  N.  Y. 
117),  and  the  trust  estate  vests  in  the  appointees  as  fully  as  if  they 
had  been  originally  named  in  the  wiU.f    It  is  well  settled  that  the 


*  The  renunciation  or  disclaimer  of  a  devisee  in  trust  need  not  be  in  such  a  form 
as  to-  pass  an  estate  in  the  property  devised.  In  the  absence  of  proof  to  the  con- 
trary, such  devisee  is  presumed  to  accept  the  trust  estate;  but  he  can  not  be  vested 
with  it  against  his  will.  Where  it  was  in  writing,  and  acknowledged  so  as  to  be 
received  in  evidence  without  furthfer  proof,  it  was  held  sufficient  ( Burritt  v.  SiUiman, 
IS  iV.  T.  93,  reversing  16  Barb.  198). 

t  Provision  is  made  by  statute  (1  M.  S.  '780,  §  69)  for  the  resignation  of  trustees 
upon  petition.  Independent  of  the  statute,  the  court  has  no  power,  upon  a  mere 
petition,  to  discharge  a  trustee  without  consent  of  all  parties  {Matter  of  Van  Wych, 
1  Barh.  Ch.  566;  Shepherd  v.  McEvers,  i  Johm.  CA.  136;  Cruger  y.  HaUiday,  11 
Paige,  314).  As  to  the  power  to  remove  a  trustee  on  good  cause  shown,  and  to  sub- 
stitute another  in  his  stead,  see  People  v.  Norton  (9  iV:  K  176) ;  I  R.  8.  730,  §  70  j. 
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court  has  power  to  clothe  the  substituted  trustee  with,  all  the 
powers  of  the  one  superseded  by  death  or  removal  [Leggett  v. 
Hunter,  19  W.  Y.  445,  aflSrming  25  Barb.  81 ;  Ross  v.  Roberts,  2 
Mun,  90). 

SECTION    THIRD. 
WHEN   THE   ESTATE   VESTS. 

The  interest  of  an  executor  in  the  estate  of  his  testator,  is  de- 
rived primarily  from  the  will.  It  accordingly  vests  in  him  from 
the  moment  of  the  testator's  death,  though  by  our  statute  his 
authority  to  institute  legal  proceedings  in  that  character,  or  to 
dispose  of  the  estate,  is  postponed  till  after  -  probate  of  the 
will  has  been  granted  by  a  court  of  competent  jurisdiction. 
On  the  other  hand,  an  administrator's  title  is  derived  wholly 
from  the  court  by  whom  he  is  appointed,  and  title  vests  in  him 
only  from  the  time  of  1?he  grant  of  letters.  But  letters  once 
granted  to  him  relate  back  to  the  time  of  the  death  of  the  intes- 
tate, and  he  may  have  an  action  for  the  recovery  of,  or  injuries  to, 
the  personal  property  of  the  intestate  taken  or  injured  between 
the  time  of  the  death  and  the  grant  of  letters  to  him.  So,  it  would 
seem,  the  grant  of  letters  to  him  will  have  the  effect  of  vesting 
leasehold  property  in  him  by  relation,  so  as  to  enable  him  to  sue  in 
respect  to  that  prop^prty  for  all  matters  affecting  the  same  subse- 
quent to  the  death  of  the  intestate,  and  so  as  to  render  him  ac- 
countable for  the  rents  and  profits  of  it  from  the  death  of  the 
intestate  ( Wms.  on  Exrs.  433). 

ARTICLE    THIRD. 
stjbeogate's  control   and  supervision   in   mattees  eelating  to 

THE   estate. 

In  all  matters  relating  to  the  estate,  the  surrogate  granting  the 
letters  upon  such  estate,  has  a  general  supervision  and  control  of 

Matkr  of  Paddock  (6  How.  Fr.  216) ;  Matter  of  T/iompson  (33  Barb,  334).  Where 
the  trustee,  having  mingled  the  money  with  his  own,  without  making  distinction, 
died,  it  was  held  that  there  was  no  necessity  for  the  appointment  of  a  new  trustee, 
for  the  trust  fund  had  not  heen  kept  separate,  and  nothing  remained  but  to  compel 
the  executor  of  the  deceased  trustee  to  pay  the  indebtedness  of  the  estate  to  the 
distributees  [Graham  v.  DeWiU,  3  Bradf.  186). 
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the  executor  and  administrator.  It  is  not  to  be  inferred,  however, 
that  the  surrogate  has  authority  to  direct  and  control  the  conduct 
of  executors  or  administrators  relative  to  suits  in  other  courts 
affecting  the  estate  (see  Matter  of  Parker,  1  Barb.  Ch.  154).  It 
would  seem  to  be  most  desirable  that  surrogates'  courts  should 
possess  authority  to  direct  the  conduct  of  two  or  more  executors 
or  administrators  where  there  is  a  disagreement  between  them 
as  to  the  custody  of  money,  or  management  of  the  estate.  As  the 
law  now  stands,  it  is  doubtful  if  any  such  authority  exists  in  either 
the  suiTogate's  court  or  the  supreme  court,  certainly  not  unless  it 
clearly  appear  that  the  interests  of  the  beneficiaries  under  the  wUl 
are  jeoparded  by  reason  of  the '  disagreement  {Burt  v.  Burt,  41 
N.  Y.  46),  or  upon  the  application  of  a  majority  of  such  bene- 
ficiaries {QuaoJcenhoss  v.  Southwick,  41  Id.  117).* 

Compromising  deits.]— Authority  is  conferred  on  the  surrogate 
to  authorize  the  compounding  of  a  debt  due  to  the  estate  by  the 
executor  or  administrator  (Z.  1847,  c.  80,  §  1).  This  statute  does 
not  confer  upon  executors  and  administrators  powers  which  they 
did  not  possess  before,  but  it  ajBEords  them  additional  protection,  when 
acting  in  good  faith  in  the  exercise  of  their  common-law  powers. 
They  could  before  that  act  compromise  a  claim,  but  might  perhaps 
be  responsible  for  serious  error  in  judgment.  The  act  enables 
them  to  obtain  the  sanction  of  the  judgmerft  of  the  surrogate, 
which  afEords  them  additional  protection  {Chouteau  v.  Suydam,  21 
JV.  Y.  179).  Irrespective  of  the  statute,  it  is  the  duty  of  an  ex- 
ecutor to  compound  and  release  a  debt,  when  the  interests  of  the 
estate  require  {Matter  of  Scott,  5  JV.  Y.  Surr.  [1  Eedf.'\  234)  .f  It 
has  been  held  that  the  statute  does  not  authorize  the  surrogate  to 


*  The  present  commisaion  for  the  revision  of  the  statutes,  have  wisely  proposed 
a  section  to  meet  the  diflSiculty  arising  fipora  a  disagreement  as  to  the  custody  of  the 
estate,  in  which  it  is  proposed  that  the  surrogate  have  authority  in  such  a  case,  in  his 
discretion,  to  mate  an  order  directing  that  any  property  of  the  estate  be  deposited 
in  some  safe  place,  ia  the  joint  custody  of  the  executors  or  administrators,  or  subject 
to  their  joint  order ;  or  that  the  money  of  the  estate  be  deposited  in  some  safe  bank 
or  trust  company,  to  their  joint  credit  and  to  be  drawn  out  upon  their  joint  order. 

f  A  provision  in  the  wiU  authorizing  the  executors  to  compound  with  debtors  of 
the  estate  who  were  unable  to  pay,  or  wholly  to  forbear  suing  them,  does  not 
authorize  the  executors  to  abstain  from  deducting  from  a  legacy  for  the  benefit  of  a 
poor  person,  a  debt  due  from  him  to  the  testator  [Stagg  v.  Beekman,  2  Edw.  89). 
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compound  claims  against  solvent  debtors  {Howell  v.  Blodgett,  5 
N.  Y.  8urr.  [1  Eedf.'\  323  ;  Patten's  Estate,  1  Tuch.  56) ;  but  tbe 
soundness  of  this  view  as  an  inflexible  rule,  may,  we  tbink,  be 
open  to  doubt  (see  Berrien's  Estate,  16  Abb.  Pr.  N.  8.  23). 

It  sbould  be  observed,  bowever,  tbat  tbe  obtaining  of  tbe  sur- 
rogate's autbority  does  not  prevent  any  party  interested  in  the 
final  settlement  of  tbe  estate,  from  showing,  on  the  final  settle- 
ment of  the  accounts  of  tbe  executor  or  administrator,  tbat  the 
debt  or  claim  was  fraudulently,  or  negligently  compromised  or 
compounded  (Z.  1847,  c.  80,  §  2). 


ARTICLE  FOURTH. 

SALES    OF   PEOPEETT. 

Sec.  1. — Powers  and  authority  to  deal  with  estate. 
2. — Sales  of  real  estate. 
3, — Sales  of  personal  estate. 

SECTION    FIRST. 
POWEES    AND   ATJTHOEITT   TO   DEAL    WITH    ESTATE. 

Sources  of  authority  to  sell.'] — Having  considered  tbe  quality 
and  quantity  of  the  estate  of  an  executor  or  administrator  in  the 
property  of  the  deceased,  it  remains  to  point  out  some  special 
rules  and  statutory  provisions  with  reference  to  sales. 

The  authority  of  an  executor  to  sell  the  real  estate  of  his  tes- 
tator or  an  interest  in  land,  is  derived  from  the  will  itself  or  from 
the  surrogate's  court.  Tbe  authority  of  an  administrator  to  make 
such  sales  is  derived  solely  from  the  surrogate's  court.  Except  on 
tbe  order  of  that  court,  he  has  Jio  power  over  real  estate  or  its 
proceeds.  Hence  a  contract  of  an  administrator  to  convey  tbe 
lands  of  his  intest|(;e  on  obtaining  tbe  authorization  of  tbe  surro- 
gate's court  is  void  and  vests  no  interest,  though  an  order  of  the 
surrogate  authorizing  a  sale  be  afterwards  obtained  {Bridgewater 
V.  BrooTcfield,  3  Cow.  299) ;  and  so  a  bond  given  by  an  adminis- 
trator to  convey  his  intestate's  real  estate,  in  contemplation  of  an 
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order  of  sale  by  the  surrogate,  is  void  *  {Hernch  v.  Orow,  5 
Wend.  579).  An  executor's  authority  to  sell  the  real  estate  is  de- 
rived from  the  will  when  it  gives  him  a  power  in  trust  to  seU  and 
apply  the  proceeds  for  certain  speciiSc  objects,  or  where  it  contains 
a  general  power  and  direction  to  seU  for  the  purposes  of  the  ad- 
ministration of  the  estate  generally. '  Where  an  executor  is  a  donee 
of  a  power  in  trust,  he  takes  as  such  and  not  as  executor,  and  he 
derives  his  right  to"  exercise  the  power  from  the  will  itself  and  not 
from  its  probate.  Hence  he  may  execute  the  power  before  pro- 
bate or  the  issuing  of  letters  testamentary  f  {Bolton  v.  Jacks,  6 
Robt.  166 ;  Judson  v.  Oibbons,  5  Wend..  224).  But  probate  and 
and  letters  testamentary  are  necessary  to  give  him  authority  to  sell 
under  a  general  direction  in  the  wiU  (2  E.  S.11,%1Q;  see  Con- 
over  V.  Hoffman,  1  Bosxo.  214).  If  the  will  gives  the  executors 
no  authority  to  sell,  they  can  not  sell  any  portion  of  the  real  estate 
for  the  purposes  of  division  or  otherwise  {Craig  v.  Craig,  3  Bari. 
Ch.  76).  If  they  are  merely  directed  to  seU  real  estate,  "  as  they 
shall  deem  expedient  and  for  the  best  interests "  of  certain  lega- 
tees named,  they  have  a  power  in  trust,  without  an  interest.  Such 
a  power  is  not  well  executed  by  the  conveyance  to  one  of  the 
legatees  of  a  portion  of  the  real  estate  of  the  testator,  in  payment 
of  a  debt  due  from  the  testator  to  the  legatee,  except  upon  an 
order  of  the  surrogate,  on  application  to  sell  to  pay  debts  after  the 
personal  estate  is  exhausted  {Russell  v.  Russell,  36  JST.  Y.  581).:|; 


*  The  subject  of  sales  of  real  estate  to  pay  debts  and  legacies,  under  the  author- 
ity of  the  surrogate  is  reserved  for  separate  consideration  (see  chap.  XVI). 

\  An  executor  appointed  here,  may,  where  the  power  to  do  so  is  contained  in 
the  will,  convey  land  situate  in  another  state.  In  so  conveying,  he  acts  as  the  dev- 
isee of  a  power,  not  under  an  authority  conferred  by  the  surrogate  {Nemton  v.  Bron^ 
son,  13  iV.  Y.  687) ;  but  sales  of  lands  in  another  state  must  be  governed  by  the 
law  of  such  slate  (Hawley  v.  James,  5  Faige,  318,  476). 

if  Compare  Kiunier  v.  Sogers  (42  N.  Y.  531).  In  that  case  the  testator,  by  his 
will,  after  directing  pajrment  of  his  debts,  and  making  various  bequests  and  a  devise 
of  his  interest  in  certain  designated  realibstate,  gave  "all  the  rest,  residue  and 
remainder  "  of  his  estate,  "  both  real  and  personal,"  to  his  children.  He  then  pro- 
ceeded to  name  executors,  and  authorized  them  "  to  sell  all^r  any  part  of  his  real 
estate  at  any  time  in  their  discretion,"  and  to  execute  valid  deeds  of  conveyance  for 
the  same  to  the  purchasers.  It  was  held  that  this  power  of  sale  did  not  charge  the 
real  estate  embraced  in  the  residuary  clause,  with  the  payment  of  the  debts  and  be- 
quests, but  was  a  valid  power  in  trust  to  convert  it  into  personalty,  for  convenience 
of  distribution,  to  avoid  the  expense  and  delay  of  partition  or  other  legal  proceed- 
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Joint  authority  of  several  executors.] — ^Where  a  power  in  trust 
is  vested  in  several  persons,  all  must  unite  in  its  execution,  or  their 
survivors  in  case  of  the  death  of  either  (1  jR.  S.  735,  §  112) ;  and 
so  also,  under  a  general  power  to  several,  they  hold  in  joint  ten- 
ancy, and  on  the  death  of  either,  the  whole  estate  vests  in  the  sur- 
vivor (1  Id.  727,  §  44 ;  ante,  p.  225).  In  ease  of  the  neglect  or 
refusal  of  one  of  several  executors  to  take  upon  him  the  execution 
of  the  will,  a  sale  may  be  made  by  those  who  do  take  upon  them 
the  execution  of  the  wUl,  and  is  equally  valid  as  if  the  others  had. 
joined*  (2  i?.  S.  109,  §  55 ;  JEouse  v.  Baymond,  3  Him,  44). 

Exercise  of  power.] — His  power  is  personal  and  can  not  be 
delegated.  He  can  not  authorize  an  agent  to  contract  for  the  sale- 
of  the  trust  property ;  and  a  contract  by  an  agent  is  void,  though 
the  principal  may  render  it  valid  by  ratifying  it  with  full  knowl- 
edge of  all  the  facts.  In  ratifying  it  he  exercises  the  personal 
qualities  essential  to  the  due  execution  of  the  trust  (Newton'^ . 
Branson,  13  W.  T.  687).  A  power  to  sell  must  be  exercised  in 
the  mode  prescribed  by  the  will.  If  the  will  directs  a  sale  of  real 
estate  by  public  auction,  to  pay  ofE  legacies  as  they  become  due, 
and  the  executor  sells  at  private  sale,  and  before  the  legacies  be- 
come due,  the  sale  is  void  f  (Pendleton  v.  Eay,  2  Paige,  202  ;  see 
McDermut  v.  Lorilla/rd,  1  Bdw.  273).  And  so,  in  a  conveyance 
under  a  power  in  a  wiU,  the  forms  prescribed  by  the  power  must 
be  followed  (see  Waldroti  v.  McCorrib,  1  Mill,  111,  115) ;  and 
where,  under  a  power  of  sale  in  a  will,  the  executor  is  invested 
with  discretion  as  to  the  time  for  the  sale,  in  the  absence  of  bad 
faith,  the  court  will  nt)t  control  such  discretion  {Ghamplin  v. 
Cha/mplin,  3  Edw.  571 ;  Selden  v.  Vermilyea,  1  Ba/rb.  58). 

inge,  thus  beneficial  to  those  interested  in  the  residuary  estate,  and  that  the  executors 
could  convey  good  title. 

*  For  the  ease  of  the  removal  of  a  trustee,  see  a'nie,  p.  229.  One  of  several  exec- 
utors or  administrators  who  neglects  to  return,  or  unite  in,  an  inventory  has  no 
power  over  the  personal  estate  (2  R.  S.  86,  §  23  ;  Jeroms  v.  Jerome,  18  Barb.  24).  It 
seems  that  an  executor  who  has  been  removed  by  the  surrogate  from  his  office  as 
executor,  is  not  a  necessary  party  to  a  conveyance  of  land  sold  under  an  act  of  the 
legislature,  which  authorizes  a  sale  to  be  made  by  the  trustees  who  held  the  property 
under  the  will  at  the  time  of  the  act  {Matter  of  Bull,  45  Barb.  334 ;  s.  c.  31  Sow.  Pr.  69). 

■)•  In  a  pecular  case,  a  power  to  seU  and  dispose  of  real  estate  was  held  to  sanction 
a  decree  authorizing  the  executors  to  lease  for  a  term  of  twenty-one  years  {Hedges  v- 
Riker,  5  Johns.  Ch.  163). 
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Compounding  Outstanding  Estates. — Bidding  in  Property. 

SECTION    SECOND. 
SALES      OF      EEAL      ESTATE. 

The  statute  prescribes  that  sales  of  real  estate  made  by  exec- 
utors in  pursuance  of  an  authority  given  by  will,  unless  otherwise 
directed  in  such  wiU,  may  be  public  or  private,  and  on  such  terms 
as,  in  the  opinion  of  the  executor,  shall  be  most  advantageous  to 
those  interested  therein  (Z.  1837,  C-  460,  §  43).  The  executor  may, 
though  he  is  not  required  {Holmes  v.  Gooh,  2  Barb.  Ch.  426), 
bring  the  proceeds  of  a  sale  of  real  estate,  made  under  a  power  in 
the  wUl,  into  the  surrogate's  court  where  the  will  was  proved,  for 
■distribution.  In  such  case,  they  will  be  distributed  by  the  sur- 
rogate in  the  same  manner  as  proceeds  of  a  sale  of  real  estate 
•ordered  for  the  payment  of  debts  (Z.  1837,  c.  460,  §  75).  Other- 
wise the  executor  is  accountable  for  the  proceeds  as  a  part  of  the 
pA-sonal  estate  (see  Stagg  v.  Jackson,  1  N.  Y.  206).  The  statute 
provides  that  sales  made  in  good  faith,  and  all  lawful  acts  by  ad- 
ministrators before  notice  of  a  wiU,  or  by  executors  or  adminis- 
trators who  may  be  removed  or  superseded,  or  who  may  become 
incapable,  remain  valid  ( 2  ^.  /S'.  79,  §  47). 

Compounding  outstcmding  estates.} — Where  executors  are  em- 
powered to  sell  real  property,  they  may  compound  with  any  person 
having  an  interest  in  such  real  property.  But  in  a  recent  case,  it 
was  held  that  the  value  of  a  dower-right  could  not  be  paid  out  of 
the  assets  before,  or  without,  admeasurenient  {Kyle  v.  Kyle,  3  Hun, 
458 ;  compare,  however.  Eagle  v.  Emmet,  4  Bradf.  117 ;  s.  c.  3 
Abh.  Pr.  218).  * 

Bidding  in  'property.} — At  any  auction  sale  of  real  property 
belonging  to  the  estate,  the  executors,  administrators,  or  collectors 
would  be  justified  in  bidding  in  the  property  for  the  benefit  of  the 
•estate,  when,  in  their  discretion,  this  is  necessary  to  prevent  a  loss 
to  the  estate  (see  OlarTt,  v.  Clark,  8  Paige,  152). 

SECTION    THIRD. 
SALES    OF    PEESONAL    PEOPEETT. 

The  statute  provides  that  if  any  executor  or  administrator  shall 
discover  that  the  debts  against  any  deceased  person,  and  the  leg- 
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acies  bequeathed  by  Mm,  can  not  be  paid  and  satisfied  without  a. 
sale  of  the  personal  property  of  the  deceased,  the  same,  so  far  as- 
may  be  necessary  for  the  payment  of  such  debts  and  legacies,  shaU. 
be  sold  (2  S.  S.  87,  §  25).  But  the  right  of  an  executor  or  admin- 
istrator to  sell  personal  assets  is  not  limited  by  this  statute  to  A 
case  of  necessity  for  the  payment  of  debts.  To  sustain  a  sale 
made  by  an  executor  or  administrator,  it  is  not  essential  to  show 
the  necessity  of  the  sale  in  order  to  pay  debts  (Skerman  v.  Willetty 
42  ]Sr.  Y.  146 ;  Leitch  v.  Wells,  48  Id.  585). 

Mode  of  sale.] — The  sale  of  personal  property  may  be  public 
or  private,  and,  except  in  the  city  of  JSTew  York,  may  be  on  credit^ 
not  exceeding  one  year,  with  approved  security.  The  executor  or 
administrator  is  not  responsible  for  any.  loss  happening  by  such 
sale,  when  made  in  good  faith,  and  with  ordinary  prudence  (2  R.  S. 
87,  §  25).  In  making  such  sales,  such  articles  as  are  not  necessary 
for  the  support  and  subsistence  of  the  family  of  the  deceased,  or 
as  are  not  specifically  bequeathed,  must  be  first  sold;  and  articles 
so  bequeathed  must  not  be  sold  until  the  residue  of  the  personal 
estate  has  been  applied  to  the  payment  of  debts  {Id.  §  26). 

Fraudulent  sales.} — As  we  have  already  shown  {ante,  p.  224), 
a  bare  act  of  sale  of  the  personal  assets  of  an  executor  or  admin- 
istrator is  sufficient  indemnity  to  the  purchaser,  in  the  absence  of 
fraud  and  coUusion  (see  Sutherland  v.  Brush,  7  Johns.  Ch.  17  ; 
Colt  V.  lasmer,  9  Cow.  320 ;  Bogert  v.  Hertill,  4  Hill,  492 ; 
Leitch  V.  Wells,  48  N.  T.  585).  But  if  the  purchaser  have  notice 
of  a  misapplication  of  assets  by  the  representative,  he  can  not  ac- 
quire title. 


ARTICLE  FIFTH. 

EIGHTS    OF   ACTION   OF   EXECUTORS   AND   ADMINISTEAT0E8. 

Bepresentatives  of  decedents  rights  and  liabilities.] — As  we 
have  seen  {ante,  p.'.207),  debts,  accounts,  things  in  action,  and  every 
species  of  personal  property,  not  expressly  excepted  by  the  statute^ 
are  p'ersonal  assets,  and  go  to  the  executor  or  administrator.  They 
alone  are  entitled  to  represent  the  deceased  in  respect  of  his  per- 


■238  EIGHTS  AND  LIABILITIES  OF  EXECUTORS,  <feo. 

Eepreaentativea  of  Deeedenta  Eights  and  Liabilitiea. 

sonal  property,  and  speaking  generally,  they  alone  are  liable  for  all 
Ms  responsibilities,  in  so  far  as  they  have  assets,  the  rights  and  lia- 
bilities of  which  they  in  fact  represent.  On  the  other  hand,  the 
rights  and  liabilities  of  the  real  estate  are  represented  solely  by  the 
heir  or  devisee,  who  alone  can  sue  in  respect  of  injuries  done  to  it, 
and  in  so  far  as  it  has  come  to  him  or  them  and  as  it  is  bound,  are 
they  liable.  There  are  two  classes  of  representatives  therefore: 
jpersonal  representatwes,  that  is,  executors  or  administrators ;  and 
real  representatives,  that  is,  the  heir  or  devisee.  By  the  use  of  the 
term  "  representative,"  is  not  meant  to  imply  that  a  man,  regarded 
as  an  individual  and  apart  from  his  rights  in  and  to  property,  •con- 
tinues his  existence  by  representation.  By  death,  all  the  accrued 
rights  of  an  individual  as  such  are  extinguished,  and  strictly  per- 
sonal causes  of  action,  as  for  attacks  upon  his  life,  his  liberty  or  his 
reputation,  do  not  survive  him,  even  though  suit  has  been  com- 
menced on  them ;  and  actions  against  him  for  the  like  causes  perish 
in  like  manner.*  If  the  person  named  as  executor  in  a  will  is  also 
a  donee  of  a  power  over  real  estate,  or  is  authorized  to  take  posses- 
sion by  the  wiU,  he  may  recover  for  any  injury  done  to  it.  T# 
entitle  an  executor  or  administrator  to  sue  upon  a  contract,  it  is 
not  necessary  that  he  should  be  named  in  it.  If,  by  the  contract, 
money  is  payable  to  A.,  or  to  A.  and  his  assigns,  A.'s  executor  or 
administrator  may  sue  for  it.  His  right  of  action  is  exclusive  also, 
and  no  words  introduced  into  a  contract  or  obligation  can  transfer 
to  another  his  exclusive  right  of  representation  {Dicey  on  Parties, 
207).  In  order  to  vest  a  right  of  •  action  in  one  named  as  executor 
in  a  will,  it  is  essential,  under  our  statutes,  that  he  should  qualif  y.f 


*  "  A  repreaentative "  ia  defined  to  be  one  who  atanda  in  the  place  of  another  aa 
heir,  or  in  the  right  of  sueoeeding  to  the  eatate  of  inheritance — one  who  takea  by 
repreaentation  {Webs.  Diet.);  one  who  occupies  another's  place,  and  aueceeds  to  hia 
righta  and  liabilities.  Executors  and  adminiatrators  repreaent,  in  all  mattera  in 
which  the  peraonal  eatate  ia  concerned,  the  person  of  the  teatator  or  inteatate,  as  the 
heir  doea  that  of  the  anceator  {Lee  t.  Dill,  39  Barh.  616,  diaapproving  McOray  v. 
McOray,  12  Abb.  Pr.  1,  which  held  that  the  term  "repreaentative,"  aa  used  in  Code 
of  Pro.  §  399,  did  not  include  guardian  in  socage,  dowreas,  heir,  (fee). 

f  At  common  law,  an  executor  might  sue  before  probate;  but,  by  2  JJ.  S.  71,  §  16, 
he  is  prohibited  from  interfering  with  the  eatate,  before  letters  granted,  farther  than 
necessary  for  its  preservation,  and  to  \  ay  funeral  charges,  and  a  plea  in  bar  that  he 
was  not  executor  at  the  commencement  of  the  action  is  good  {Thomas  y.  Cameron, 
16  Wend.  619;   Varick  y.  Bodine,  3  Hill,  444;  see  Flinny.  Clime,  4  Dm.  85;  and 
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If  a  trustee  named  in  a  will  renounces  the  executorsMp  and  refuses 
to  assume  or  take  upon  himself  the  trust,  he  has  no  right  of  action 
for  the  recovery  of  money  belonging  to  the  trust.  In  such  case, 
the  trust  is  vested  in  the  supreme  court  until  the  appointment  by 
it  of  a  trustee  under  the  will,  and  the  statute  of  limitations  runs 
against  a  claim  for  such  moneys  from  the  time  of  the  appointment 
and  qualification  of  such  trustee  {Dunning  y.  Ocean  National  Bank, 
&  Lans.  296). 

Survival  of  'rights  to  or  against  the  successor.]^ — It  may  be 
stated  generally  that  rights  in  action  existing  in  favor  of  or  against 
a  person  in  an  ofiQcial  or  representative  capacity  survive  to  and 
against  his  successors.  Such  rights  of  action  survive  against  the 
executor,  administrator  or  collector  of  such  person  so  fa*  only  as  he 
was  personally  liable  thereon,  or  so  far  as  his  executor,  administra- 
tor or  collector  has  become  possessed  of  the  money  or  property  for 
recovery  of  which  the  action  or  proceeding  is  had,  or  so  far  as  they 
are  necessary  parties  to  a  complete  determination  of  the  contro- 
versy. It  is  specially  provided  by  statute,  however,  that  an  execu- 
tor of  an  executor  has  no  authority  to  commence  or  maintain  any 
action  or  proceeding  relating  to  the  estate,  effects  or  rights  of  the 
testator  of  the  first  executor,  or  to  take  any  charge  or  control 
thereof,  as  such  executor  (2  E.  8:  448,  §  11).  JSTor  has  an  adminis- 
trator with  the  will  annexed  any  right  of  action  for  the  recovery  of 
moneys  belonging  to  a  trust  under  the  will  {Dv,nning  v.  Ocean  Na- 
tional.JBamJc,  6  Lans.  296 ;  see  ante,  p.  228).  The  supreme  court 
must  appoint  a  new  trustee,  in  whom  such  right  of  action  will  vest. 
An  administrator  with  the  will  annexed  may,  of  course,  maintain, 
in  his  representative  capacity,  an  action  against  an  executor  of  a 
former  executor  of  the  same  estate  for  the  recovery  of  the  assets. 
It  is  not  material  that  such  assets  have  been  in  part  administered 

ante,  p.  60).  But,  where  a  -wife  dies  intestate,  and  the  husband  afterwards  dies, 
leaving  her  assets,  which  belong  to  him  as  her  survivor,  unadministered,  it  is  not 
necessary  for  his  personal  representatives  to  take  out  letters  of  administration  on  her 
estate,  to  enable  them  to  institute  suits  for  the  recovery  of  such  assets.  But  they 
may  institute  suits  in  their  character  of  personal  representatives  of  the  husband,  stat- 
ing that  he  survived  his  wife  {RooseveltY.  EUithorp,  10  Paige,  415 ;  Lockwood^.  Stock- 
holm, 11  Id.  87).  Letters  testamentary,  or  of  administration,  in  due  form,  produced 
in  evidence,  are  sufficient,  prima  fade,  to  establish  an  executor's  or  administrator's 
representative  capacity  {Belden  v.  Meeker,  il  N".  Y.  307;  see  ante,  p.  148,  169). 
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( Walton  V.  Walton,  4  AU.  Ct.  App.  Dec.  512 ;  1  Xeyes,  15).  The 
statute  provides  tliat  an  administrator  de  bonis  non  may  bring  a 
writ  of  eiTor  upon  any  judgment  obtained  against  such  previous 
executor  or  administrator  of  the  estate,  or  against  the  original  tes- 
tator or  intestate ;  and  may  defend  any  writ  of  eiTor  brought  upon 
any  such  judgment ;  and  is  declared  to  have  the  same  remedies,  in 
the  prosecution  or  defense  of  any  action,  by  or  against  such  previ- 
ous executors  or  administrators,  and  for  the  collection  and  enforc- 
ing of  any  judgment  obtained  by  them,  as  they  would  have  by  law 
(2  R.  8.  449,  §  18).  Any  executor  or  administrator  (and,  doubt- 
less, a  collector)  may  issue  execution  on  any  judgment  recovered 
by  any  person  who  preceded  him  in  the  administration  of  the  estate 
or  by  the  decedent,  within  one  year  from  the  time  of  docketing 
(M§13).* 

One  who  succeeds  another  in  the  adrhinistration  has,  however, 
an  election  to  continue,  or  not,  an  action  commenced  by  the  former 
representative  {Bain  v.  Pine,  1  Hill,  615). 

Survival  of  rights  of  action  on  contract.'] — The  general  rule 
is  that,  with  respect  to  such  personal  actions  as  are  founded  upon 
any  obligation,  contract,  debt,  covenant  or  other  duty,  the  right  of 
action  on  which  the  testator  or  intestate  might  have  sued  in  his 
lifetime  (with  certain  exceptions  hereafter  stated)  survives  his 
death,  and  is  transmitted  to  his  executor  or  administrator  (2  JRedfield 
on  Wills,  163),  whether  the  breach  occurred  in  the  lifetime,  or  after 
the  death  of  the  decedent*  {Hblhrook  v.  White,  13  Wend.  591). 

*  Thus  an  administrator  may  have  an  action  in  his  own  name  for  injury  to  per- 
sonal property,  intermediate  the  granting  of  letters  and  the  death  of  the  intestate. 
His  title  takes  effect  by  relation  ( Vcdeniine  v.  Jackson,  9  Wend.  302 ;  Babcock  v. 
Booth,  2  Hitt,  181).  The  administrator  has  a  right  to  recover  the  purchase  money 
due  on  a  contract  for  the  sale  of  land,  made  by  the  intestate  in  his  lifetime,  and  may, 
it  seems,  extend  the  time  of  payment  {Schroeppel  v.  Hopper,  40  Barh.  426  ;  SmiOi  v. 
Oage,  41  Id.  60).  But  the  interest  of  a  purchaser  in  an  executory  contract  of  sale  of 
land  does  not  pass  to  his  executor  {Griffith  v.  Beecher,  10  Barh.  432).  The  personal 
representative  may  sue  on  a  demand  against  a  co-tenant  in  common  of  the  decedent, 
for  his  share  of  rents  and  profits  (Hannan  v.  Oshorn,  4  Paige,  336).  Among  the 
choses  in  action  which  thus  go  to  the  personal  representatives,  are  a  cause  of  action 
for  a  breach  of  a  covenant  of  seizin  (McKinstry  v.  Benson,  3  Johns.  Cos.  2d  ed.  662), 
and  of  a  covenant  for  title,  if  broken  in  the  lifetime  of  the  decedent  (Beddoe  v,  Wads- 
worth,  21  Werid.  120);  and  though  a  covenant  be  purely  personal,  the  death  of  the 
covenant(tr,  after  breach,  does  not  extinguish  the  cause  of  action  {Moft  v.'  Mott,  11 
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In  respect  to  rights  arising  out  of  real  property,  and  proceedings 
relating  thereto,  they  survive  to  and  against  the  heii*  or  the  dev- 
isee :  such  as  causes  of  action  in  favor  of  the  decedent,  for 
waste  of  real  property  (2  E.  S.  334,  §  4) ;  or  for  injuries  to  it  in 
the  decedent's  lifetime  (2  S.  S.  114,  §  4) ;  causes  of  action  against 
the  decedent,  for  specific  performance  of  a  contract  to  convey  real 
property  (2  Id.  194,  §  169) ;  rights  existing  in  favor  of  the  deced- 
ent, to  redeem  real  property  from  any  judicial  sale  or  from,  any 
lien  or  incumbrance  thereon  (2  Id.  370,  §  46,  subd.  2). 

Contracts  which  do  not  survive.} — Contracts  which,  by  their 
terms,  are  expressly  limited  to  the  lifetime  of  the  deceased,  or 
which,  as  matter  of  law,  are  .determinable  by  the  death  of  either 
party,  do  not  survive,  and  no  action  can  be  maintained  by  or 
against  the  representative  for  any  alleged  breach  occurring  after  his 
death,  though  it  may,  for  breaches  before  death  (see  Stubhs  v. 
lioywell  H.  Co.,  L.  It.  2  Exch.  311).  Contracts  determinable  by 
death  as  a  matter  of  law  are  such  as  a;re  obviously  founded  upon 
personal  considerations — i.  e.,  made  with  reference  to  the  personal 
qualities  of  the  parties — such  as  an  agreement  to  write  a  book, 
paint  a  picture,  and  contracts  of  apprenticeship  and  agency.*  So, 
too,  covenants  which  both  run  with  the  land  and  descend  to  the 
the  heir  or  devisee — i.  e.,  covenants  which  affect  the  freehold, — go  to 
the  heir,  not  only  where  he  is  not  named,  but  also  where  the  cove- 
nant is  made  with  the  covenantee  and  his  executor.  The  heir  is 
clearly  the  only  person  to  sue  for  any  breach  of  such  covenant, 
after  the  death  of  the  deceased.  For  breaches  committed  during 
the  lifetime  of  the  deceased,  the  rule  seems  to  be  that  if  there  has 
been  a  formal  breach  of  such  covenants  during  the  ancestor's  life- 
time, but  the  substantial  'damage  has  accrued  after  his  death,  the 
real,  and  not  the  personal,  representative  is  the  proper  plaintiff  in 
an  action  on  the  covenant  {Dicey  on  Part/ies,  211).     On  the  other 

Barb.  12'7)  and  a  mortgage  interest  before  foreclosure  (Demarest  v.  Wj/n/fcoap,  3  Johns. 
Oh.  129).  The  right  to  an  accounting  in  a  partnership  of  which  the  deceased  was  a 
meaiber,  survives  to  his  personal  representatives  ( Thomson  v.  Thomson,  1  Bradf.  24), 
although  they  can  not  coEect  debts  due  the  partnership,  and  are  not  entitled  to'  the 
custody  of  the  boots  and  the  assets  (  Waring  v.  Waring,  5  iV.  Y.  Surr.  [1  Redf.l  205 ; 
and  compare  Woodruff  y.  Woodruff,  17  Abb.  Pr.  165). 

*  As  to  a  contract  to  build  a  house,  see  Qiticlc  v.  Ludbm-row  (3  Bulsf.  30 ;   Wms. 
on  Eosrs.  6th  ed.  1593,  note). 
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hand,  if  the  breach,  though  committed  in  l^e  lifetime  of  the 
covenantee,  has  caused  anj  damage  to  the  personal  estate,  the  per- 
sonal representative  may  sue  {Id.  /  1  Wms.  on  Exrs.  6th  ed.  757). 
So,  too,  a  covenant  which  does  not  run  with  the  land — e.  gt,  a 
covenant  in  a  lease  not  to  cut  down  trees  (the  trees  being  excepted 
from  the  demise) — ^may  be  sued  on  by  the  personal  representative 
(Raymond  v.  Fitch,  2  G.  M.  &  R.  588 ;  compare  Ricketts  v. 
Weaver,  12  Mees.  (&  Wels.  718). 

Rents.'] — Kent  reserved  to  the  deceased  in  a  lease,  accrued  at 
his  death,  may  be  recovered* by  the  executor  or  administrator*  (2 
R.  8.  82,  §  6,  subd.  7 ;  see  ante,  p.  206).  But  having  no  interest 
in  the  land,  he  can  not  bring  ejectment  for  condition  broken 
( Van  Rensselaer  v.  Jones,  5  Den.  449).  The  statute  (1  R.  S. 
747,  §  21)  also  gives  the  executors  or  administrators  the  same  rem- 
edy as  the  decedent  for  the  arrears  of  rent.  But  this  is  held  not 
applicable  to  the  case  of  an  action  by  husband  and  wife  for  rent  of 
the  wife's  estate,  payable  to'  both,  where  the  husband  dies  pending 
the  suit.  In  such  case,  the  cause  of  action  survives  to  her  (Jacques 
V.  Short,  20  Barl.  269). 

Wrongs  to  the  property  of  decedent.l — If  a  breach  of  contract 
affects  the  personal  estate  of  the  deceased,  the  representative  can 
sue  for  the  consequential  damages.  For  example,  an  executor  or 
administrator  may  maintain  an  action  against  the  attorney  of  the 
deceased  for  negligence  in  investigating  a  title  to  lands,  in  conse- 
quence of  which  the  deceased  took  an  insufficient  title  (Knights  v. 
Quarles,  2  £.  di  R.  104).  It  is  said  that  perhaps  an  action  might 
be  brought  even  for  a  breach  of  promise  of  marriage  if  the  repre- 
sentative could  allege  injury  to  the  deceased's  personal  estate  as  a 
consequence  of  the  breach  of  promise  (Dicey  on  Parties,  209 ;  see 
*  Chamberlain  v.  Williamson,  2  Maule  &  S.  408 ;  Reckhamy.  Drake, 
8  Mees.  c6  W.  846 ;  and  compare  Alton  v.  Midland  R.  Co.  19  C.  B. 
N.  8.  213 ;  but  see  p.  243,  fosPj.  The  statute  provides  that  for 
wrongs  done  to  the  property,  rights  or  interests  of  another  (with  the 
exceptions  stated),  for  which  an  action  might  be  maiatained  against 
the  wrong-doer,  such  action  may  be  brought  by  the  person  injured, 

*  Rents  of  real  estate  accrued  and  collected  since  the  testator's  death,  are  not 
assets  (Kohler  v.  Knapp,  I  Bradf.  241 ;  compare  Wadsworth  y.  Allcott,  6  N.  Y.  64). 
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•or  after  his  death,  by  his  executors  or  administrators,  against  such 
wrong-doer,  and  after  his  death  against  his  executors  or  adminis- 
trators, in  the  same  manner  and  with  the  like  effect  in  all  respects, 
as  actions  founded  upon  contracts  (2  JR.  8.  447,  §  1).  Under  this 
j)rovision  it  is  held  that  an  action  is  given  against  the  executor  for 
every  injury  against  the  testator,  whether  by  force. or  negligence, 
to  the  property  of  another.  The  words,  "  wrong  done,"  extend  to 
cases  of  non-feasance  {Elder  v.  Bogardus,  Hill  &  D.  Supp.  116). 
We  have  already  referred  to  the  remedy  which  an  executor  or  ad- 
miaistrator  has  by  replevin  to  recover  goods  of  the  decedent 
wrongfully  withheld  (2  H.  S.  449,  §  17 ;  and  see  McKnight  v. 
Morgan,  2  Barb.  171). 

• 
Injuries  to  person  of  deceased.'] — The  general  rule  is  that,  with 

some  exceptions,  an  action  for  a  personal  wrong — i.  e.,  for  inju- 
ries to  the  person,  feelings  or  reputation  of  the  deceased — dies  with 
the  person.  The  statute  declares  that  actions  for  slander,  for  libel, 
and  actions  of  assault  and  battery,  or  false  imprisonment,  actions 
for  injuries  to  the  person  of  the  plaintiff,  or  to  the  person  of  thei 
testator  or  intestate  of  any  executor  or  administrator,  do  not  sur- 
vive (2  E.  S.  447,  §  2) ;  and  the  same  rule  is  applied  to  actions  for 
breach  of  promise  of  marriage  ( Wade  v.  Kalbfleisch,  16  Abb.  Pr. 
N.  S.  104).  An  exception  is  made  in  favor  of  actions  to  recover 
damages  for  injuries  causing  the  death  of  the  deceased,  for  the 
benefit  of  the  widow  and  next  of  kin  (see  ante,  p.  208) ;  and,  in 
certain  cases,  an  action  is  given  to  the  heirs  or  representatives  of  a 
person  injured  or  killed  by  careless  use  of  fire-arms  (Z.  1873,  c.  19). 

Acti'ms  by  representative,  how  brought.'] — ^In  aU  actions  founded 
on  contracts  to  which  the  deceased  was  a  party,  the  executor  or 
administrator  must  sue  in  his  representative  character ;  while  he 
may  sue  in  either  his  representative  or  in  his  personal  character,  on 
contracts  made  with  him  as  executor  or  administrator,  after  the 
death  of  the  deceased.*    But  he  can  not  join  in  the  same  action 

claims  made  in  his  representative,  with  claims  made  in  his  personal, 

« 

*  See  AuitinY.  Manroe{i1  N.  T.  360);  Ferrin  v.  Mirrick^il  Id.  315) ;  Bucklin  y. 
Chapin  (1  Laiin.  443).  Money  deposited  by  one  as  executor  may  be  sued  for  and  re- 
covered by  him  in  his  own  right  ( Cheney  v.  JBeais,  47  Jiarb.  523 ;  see  Valentine  v. 
Jackaon,  9  Wend.  302 ;  Merrill  v.  Seaman,  6  Bjrb.  330  ;  Tradesmen's  Nat.  Bk.  v.  Me- 
Feely,  61  Barb.  522). 
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character  {Dicey  on  Parties,  216).  Co-executors  or  co-administra- 
tors, who  have  qualified,  must  of  course  join  as  plaiutifiEs  in  an 
action,  except  in  the  case  of  a  contract  made  with  some  alone  of 
several  executors,  in  which  case  only  those  with  whom  the  contract 
was  made  can  sue  upon  it  {lb.)  The  right  of  action  on  a  contract 
made  with  several  persons  jointly  passes,  on  the  death  of  each,  to 
the  survivors,  and  on  the  death  of  the  last  to  his  representatives 
(see  ante,  p.  225).  Under  the  statute  (Z.  1838,  c.  149)  actions  are 
to  be  brought,  and  contiaued  in  the  name  of  the  acting  executor,, 
not  joining  others  named  as  executors  to  whom  letters  have  not 
issued,  and  who  have  not  qualified  (see  Moore  v.  Willett,  2  Hilt- 
522 ;  and  ante,  p.  229). 

Suits  to  disaffirm  wron^ul  acts  of  deceased.'] — Authority  is 
given  by  statute  to  any  executor,  administrator,  receiver,  assignee,^ 
or  other  trustee  of  an  estate,  or  of  the  property  and  effects  of  an 
insolvent  estate,  corporation,  association,  partnership,  or  individual 
to  disaffirm,  for  the  benefit  of  creditors  or  others  interested  in  the 
estate,  and  treat  as  void  and  resist,  all  acts  done,  transfers,  and 
agreements  made  in  fraud  of  the  rights  of  any  creditor,  including 
themselves,  and  others  interested  in  the  estate  (Z.  1858,  c.  314,  §  1). 
Under  this  statute,  the  executors  of  a  fraudulent  vendor  may 
resist  an  attempt  by  the  fraudulent  vendee  to  recover  either  the 
possession  or  the  value  of  the  property  fraudulently  disposed  of ; 
and  they  may  defeat  a  recovery,  if  they  can  establish  satisfactorily 
the  fraudulency  of  the  transaction  {Bryant  v.  Bryant,  2  EoU. 
612).  The  right  of  an  executor  or  administrator  to  assail  an  as- 
signment made  by  the  decedent,  in  his  lifetime,  in  fraud  of  his 
creditors,  is  not  exclusive.  If  the  executor  collude  with  the  as.- 
signee,  and  refuse  to  do  so,  the  creditors,  or  a  creditor,  may,  by 
action  against  the  personal  representative  and  assignee,  have  the 
assignment  set  aside  and  the  property  applied  as  assets  {Bate  v. 
Graham,  11 N.  T.  237).  It  is  further  provided  that  every  person 
who  shall,  in  fraud  of  the  rights  of  creditors  and  others,  hav6  re- 
ceived, or  in  any  manner  interfered  with,  the  estate  or  effects  of 
the  deceased,  &c.,  shaU  be  K&,ble  in  the  proper  action  to  the  exec- 
utors, administrators,  or  other  trustees  of  such  estate,  for  the  same^ 
or  for  the  value  of  the  property  taken,  and  the  damages  caused 
thereby  {Id.  |  2 ;  and  see  2  B.  S.  449,  §  lY ;  McKnight  v, 
Morgan,  2  Barl.  171). 
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Suits  between  co-executors,  c&c. — At  law  one  executor  or  admin- 
istrator can  not  bring  an  action  against  his  co-executor  or  admin- 
istrator to  recover  a  debt  due  from  the  latter  to  the  testator  or 
intestate,  for,  as  we  have  before  observed,  they  are  joint  tenants, 
.and  each  has  the  same  right  to  the  possession  of  the  fund.  It  is 
otherwise  in  equity,  where  such  an  indebtedness  can  be  ascertained, 
and  such  disposition  of  the  fund  made  as  justice  and  equity  re- 
quire. Hence,  in  a  case  where  a  mortgagor,  being  appointed  one 
of  the  executors  of  the  will  of  the  mortgagee,  accepts  the  trust 
and  qualifies,  his  co-executor,  having  accepted  and  qualified,  may 
proceed  to  revive  the  suit  against  the  mortgagor  co-executor  {Mc- 
Gregor V.  McGregor,  35  If.  Y.  218 ;  and  see  Decker  v.  Miller,  2 
Paige,  150 ;  Smith  v.  Lawrence,  11  Id.  206 ;  Wurts  v.  Jenkins,  11 
Barb.  546).  But,  as  we  have  seen  {ante,  p.  231),  one  executor  can 
not  maintain  an  action  against  his  co-executor  to  compel  the  latter 
to  place  the  securities  and  papers  of  the  estate  in  his  possession  in 
the  custody  of  a  bank,  or  that  both  he  and  the  plaintifiE  deposit  all 
moneys  thereafter  collected  therein,  to  be  drawn  out  only  on  their 
joint  check.  It  is  no  ground  for  such  an  action^that  the  defendant 
maintains  exclizsive. manual  possession  of  the  securities  belonging 
to  the  estate,  and  refuses  to  deliver  over  any  portion  thereof  to  the 
custody  of  his  co-executor,  it  not  appearing  that  the  interests  of 
the  beneficiaries  under  the  wiU  are  jeoparded  by  such  exclusive 
possession.  The  defendant  being,  as  one  of  the  executors,  prop- 
erly in  possession,  all  that  the  plaintiff,  as  co-executor,  can  justly 
require  is,  that  when  any  step  in  the  settlement  or  administration 
of  the  estate  is  to  be  taken,  which  requires  the  presence  of  the 
securities,  or  any  part  of  them,  either  to  indorse  upon  a  bond  or 
mortgage  payments  thereon,  or  surrender  up  the  same  if  paid  in 
full,  or  for  any  purpose,  then  they  should  be  produced.  If  the 
defendant  refuses  at  the  proper  time  to  apply  the  assets  to  the 
payment  of  the  debts,  the  plaintiff  can  apply  to  the  surrogate ; 
and  if  there  is  mismanag'fement  or  misappropriation,  or  conduct 
endangering  the  interests  of  creditors  or  legatees,  application 
can  be  made  to  the  surrogate  at  any  time  {Burt  v.  Burt,  41  N.  Y. 
46,  limiting  Wood  v.  Brown,  34  Id.  337 ;  and  see  Quackenhoss  v. 
Southwick,  41  Id.  117,  as  to  the  remedy  in  such  a  case  of  the 
beneficiaries  under  the  will). 
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limitations  of  actions  iy  executors,  c&c] — On  the  death  of  a- 
party  entitled  to  bring  an  action,  where  the  cause  of  action  sur- 
vives, the  time  within  which  the  action  may  be  brought  by  his- 
representatives  is  extended  for  the  term  of  one  year  from  the  date 
of  the  death  of  the  party,  in  addition  to  the  time  limited  by  the 
statute  of  limitations  {Code  of  Pro.  §  102). 

As  to  the  limitations  of  actions  against  executors  and  adminis- 
trators, see  post,  p.  249. 

Hevival  of  actions.^ — In  case  pf  the  death  of  a  party  to  an  ac- 
tion, the  court  may,  on  motion,  at  any  time  within  one  year  after 
the  death,  or  afterward  on  supplemental  complaint,  allow  the  ac- 
tion* to  be  continued  by  or  against  his  representative  or  successor 
in  interest,  if  the  cause  of  action  survives  or  continues  {Code  of 
Pro.  §  121).  And  an  action  for  a  wrong  is  not,  after  verdict, 
abated  by  the  death  of  any  party,  but  the  ease  may  proceed  in  the 
same  manner  as  in  cases  where  the  cause  of  action  survives  (/J.) 
Under  this  provision  of  the  Code  of  Procedure,  the  right  to  revive 
and  continue  suit  by  supplemental  complaint  is  not  absolute,  but 
leave  of  the  court  must  be  had.  Section  121  was  intended  to  do 
away  with  the  former  practice  of  filing  a  bill  of  revivor  without 
leave,  and  to  substitute  the  practice  of  filing  a  supplemental  biU  for 
which  the  leave  of  the  court  was  required.  Hence,  the  court  has 
power  to  deny  leave  to  revive  and  continue  a  suit  after  the  death 
of  parties  {Beach  v.  Reynolds,  53  N.  Y.  1,  affi'g  64  Ba/rl.  506). 
It  is  not  necessary  to  detail  here  the  practice  on  motions  to  revive. 

ARTICLE  SIXTH. 

LIABILrriES   OF   EXEOUTOBB   AKD   ADMINISTEATOBS. 

Sec.  1. — Liability  on  obligations  of  the  deceased. 
2. — Personal  liability  of  representative. 

SECTION    FIRST. 
LIABILrrY   ON   OBLIGATIONS   OF   THE  DECEASED. 

Contracts  of  deceased.'] — ^^To  the  extent  of  the  assets  which  have 
come  into  their  hands  to  be  administered,f  executors  or  adminis- 

*  Or  appeal  {SchuschardY.  Reimer,  1  Daly,  459);  or  special  proceeding  {People  y 
Eobmson,  lY  How.  Pr.  634). 

f  The  Revised  Statutes  provide  (2  R.  S.  88,  §  81),  that  in  any  suit  against  an  ex- 
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trators  are  liable  on  all  contracts  made  by  the  testator  or  intestate, 
whether  broken  before  or  after  his  death  (see  2  H.  S.  113,  §§  1-8), 
except  contracts  limited  to,  and  not  broken  during,  the  lifetime  of. 
the  deceased,  and  except  covenants  in  law,  not  broken  during  the 
lifetime  of  the  deceased.  Their  liability  is  not  affected  by  the 
fact  that  a  concurrent  remedy  vests  against  the  heir  or  devisee — 
e.  g.,  on  a  covenant  which  rung  with  the  land  and  therefore  de- 
scends to  the  heir  ( Wms.  on  Exit's,  6th  ed.  1591 ;  Dicey  on  Par- 
ties, 316) ;  though,  as  we  have  seen,  the  executor  can  not  him- 
self sue  on  such  a  covenant,  unless  substantial  damages  were  caused 
by  the  breach  to  the  personal  estate.  A  right  of  action  founded 
wholly  upon  tort  will  not  survive  the  death  of  the  wrong-doer. 
But  actions  to  recover  damages  for  negligence  of  an  innkeeper, 
common  carrier,  bailee,  surgeon,  attorney,  &c.,  are  in  reality 
founded  upon  a  contract,  express  or  implied,  and  are  usually 
brought  in  the  form  ex  contractu.  Such  actions  undoubtedly 
survive.  An  action  on  a  contract  on  which  the  deceased  must 
have  been  sued  jointly  with  other  persons,  can  not  be  maintained 
against  the  representative  of  the  deceased  joint  contractor.  The 
representatives  of  a  deceased  defendant  may  revive  the  suit,  if  they 
have  an  interest  in  it,  or  it  may  be  carried  on  against  them  (see 
Code  of  Pro.  §  121 ;  Zivermore  v.  Bambridge,  49  iV.  Y.  125, 
affi'g  61  Barl.  358). 

In  case  of  the  revocation  of  the  letters  or  a  superseding  of  the 
power  of  a  representative,  who  is  a  defendant  in  a  suit  pending  at 
the  time,  the  suit  may  be  carried  on  to  charge  him  personally  (2 
^.  xS'.  115,  §  15) ;  or  the  plaintiff  in  the  suit  may,  at  his  election, 
proceed  against  the  person  succeeding  to  the  administration  {Id. 
§16). 


ecutor  or  administrator,  the  defendant  may  set  up,  under  a  notice  for  that  purpose 
given  with  his  answer,  that  there  are  debts  of  a  prior  class  unsatisfied,  or  unpaid 
debts  of  the  same  class  as  that  sued  for,  in  which  case  judgment  might  be  for  a  due 
proportion  of  applicable  assets,  or  to  be  levied  of  future  assets.  But  this  relic  of  the 
old  practice  is  hardly  compatible  with  other  provisions  of  the  Revised  Statutes 
{Allen  Y.  Bishop,  25  Wend.  414;  Pqa-Tcer  v.  Gaines,  17  Id.  658);  and  the  better  con- 
struction is  that  the  judgment  determines  only  the  existence  and  amount  of  the  de- 
mand ;  and  the  question  of  assets  is  to  be  considered  on  the  accounting  or  applica- 
tion for  leave  to  issue  execution. 
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"Torts  of  deceased.'] — As  a  general  rule,  an  action  founded  in 
tort  dies  with  the  person.  The  statute  provides,  however,-  that 
,  actions  for  wrongs  to  the  property,  rights  or  interests  of  any  per- 
son, survive  to  the  representatives  of  either  party  (2  R.  S.  MY,  §  1) ; 
except  as  stated  (see  ante,  p.  243).  But  though  an  action  will  not 
lie  against  executors  for  a  fraud  of  the  testator  which  does  not 
benefit  the  assets,  it  will  lie  on  a  contract  fraudulently  performed 
{Iroup  V.  Smith,  20  Johns.  33).  After  verdict,  an  action  for 
wrong  may  proceed  as  if  it  survived  {Code  of  Pro.  §  121). 

SECTIOlSr    SECOND. 
PEESONAL   LIABILITY   OF   EEPEESENTATIVE. 

AU  actions  founded  upon  the  contracts  of  the  deceased,  express 
or  implied,  whether  the  breach  occurred  before  or  after  the  death, 
must  be  brought  against  the  representatives  in  their  representative 
capacity.*  As  to  rent  due  in  the  lifetime  of  the  deceased,  the  ex- 
ecutor, &c.,  is  of  course  liable  in  that  capacity.  As  to  rent  due  after 
the  death,  the  lessor  would  seem  to  have  an  option  to  sue  the  rep- 
I'esentative  of  the  lessee,  either  personally,  as  assignee,  or  as  execu- 
tor or  administrator  (Wms.  on  Ex'rs,  6th  ed.  1619).  It  has  been 
held  in  this  state  that  executors  of  a  tenant  from  year  to  year,  who 
omitted  to  terminate  the  tenancy,  and  continued  to  occupy  the 
premises  from  year  to  year,  are  liable  in  their  representative  ca- 
pacity for  the  rent  accruing  during  such  occupancy  by  them  {Pugs- 
ley  V.  AiTcin,  11  N.  Y.  494).+ 

Personal  obligation.] — On  a  contract  made  by  an  executor  or 
administrator  distinctly  in  his  character  as  executor,  he  is  liable  only 
as  such ;  but  on  a  contract  made  by  him  personally,  even  though  it 
has  reference  to,  and  is  for  the  benefit  of,  the  estate,  he  is  personally 
liable.  A  judgment  against  him  in  the  former  character  is  a  judg- 
ment de  bonis  testatoris ;  in  the  latter,  it  is  a  judgment  de  bonis 

*  An  action  brought  against  defendants  as  executors,  and  where  the  form  of  the 
complaint,  the  substantial  averments  therein,  and  the  relief  demanded  characterize 
the  action  as  against  the  defendants  in  their  representatiye  capacity,  can  not,  upon 
demurrer,  be  converted  into  one  against  the  defendants  individually  {Austin  v.  Munro, 
i1  iV.  r.  360). 

\  As  to  the  duty  and  liability  of  executors  in  respect  to  terms  for  years,  see  Fisher 
V.  Fisher  (1  Bradf.  835). 
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pi'opriis.  Thus,  an  action  can  not  be  maintained  against  the  estate 
on  a  contract  made  by  the  administrator,  having  assets  in  his  hands, 
for  the  funeral  expenses  of  the  deceased  {Ferrin  y.  Myriok,  41  N. 
Y.  315,  reversing  53  Barb.  1&).  A  personal  representative,  who 
carries  on  the  trade  and  business  of  the  deceased,  is  personally  lia- 
ble on  contracts  made  with  respect  to  such  trade  (see  Thompson  v. 
Brown,  4  Johns.  Ch.  619 ;  Ame^  v.  Downing,  1  Bradf.-^'iV).  By 
express  provision  of  the  statute,  no  executor  or  administrator  is 
chargeable  upon  any  promise  to  answer  damages  or  pay  the  deced- 
ent's debts  out  of  his  own  estate,  unless  an  agreement,  or  some 
memorandum  or  note  thereof,  is  in  writing,  and  subscribed  by  such 
executor,  administrator,  or  by  some  person  by  him  thereunto  spe- 
cially authorized  (2  B.  8.  113,  §  1 ;  and,  see  2  B.  S.  134^136). 

Appearances  in  actions.] — In  actions  against  several  executors 
or  administrators,  they  are  all  to  be  considered  as  one  person,  rep- 
resenting the  decedent ;  and  if  the  summons  is  served  on  one  or 
more,  but  not  on  aU,  the  plaintiff  may  proceed  against  those  served, 
and  if  he  recovers  judgment,  it  may  be  entered  against  all  (2  B.  S. 
-448,  §  5).  Such  of  them  as  are  first  served  with  process,  or  first 
appear,  are  entitled  to  answer  for  the  estate.  Collusion  between 
the  plaintiff  and  the  executor  who  first  answers,  does  not  give  his 
co-executors  the  right  to  answer ;  at  least  not  without  the  leave  of 
the  court  on  a  direct  application  for  that  purpose  {Suiters  v.  Bruyn, 
15  Abi.  Br.  224). 

Limitations  of  actions  against  representati/ves.] — The  Code  of 
Procedure  (§  102)  provides  that,  if  a  person  against  whom  an  action 
may  be  brought  die  before  expiration  of  the  time  limited  for  the 
commencement  thereof,  and  the  cause  of  action  survive,  an  action 
may  be  commenced  against  his  executors  or  administrator  after  the 
expiration  of  that  time  and  within  one  year  after,  the  issuing  of  let- 
ters testamentary  or  of  adoiinistration.  It  is  held  that  this  provis- 
ion of  the  Code  does  not  change  the  force  and  effect  of  the  provision 
of  the  Revised  Statutes  (2  B.  S.  448,  §  8)  that  the  term  of  eighteen 
months  after  the  death  of  any  testator  or  intestate  shall  not  be 
deemed  any  part  of  the  time  limited  by  law  for  the  commencement 
of  an  action  against  his  executors  or  admini^rators  (see  Scovil  v. 
Scovil,  45  Barb.  617).  The  debt  or  claim  of  the  ex^utors  against? 
the  estate  of  a  decedent,  not  barred  at  the  death  of  the  testator  or 
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intestate,  will  not  be  barred  by  tbe  statute,  if  presented  and  claimed 
by  tbe  first  accounting  (Z.  1868,  c.  504). 

Debt  of  executor  to  deceased.'\ — Tbe  naming  of  a  person  exec- 
utor in  a  wiU  does  not  operate  as  a  discharge  or  bequest  of  amj 
just  claim  wbicb  tbe  testator  had  against  the  executor,  but  such 
claim  must  be  included  among  the  credits  and  effects  of  the  de- 
ceased in  the  inventory,  and  the  executor  is  liable  for  the  same  as 
for  so  much  money  in  his  hands  at  the  time  the  debt  or  demand 
becomes  due  (2  B.  S.  84,  §  13).  The  discharge  or  bequest  in  a 
will  of  any  debt  or  demand  of  the  testator,  against  any  executor 
named  in  his  will,  or  against  any  other  person,  is  'declared  by  stat- 
ute not  to  be  valid  as  against  the  creditors  of  the  deceased,  but  shall 
be  construed  only  as  a  specific  bequest  of  such  debt  or  demand  {Id. 
§14)- 

Personal  liability  for  misappropriation,  negligence,  c&c] — The 
same  amount  of  dihgence  is  required  of  an  executor  or  other 
trustee,  in  the  preservation  and  care  of  the  trust  property,  that  a 
man  of  ordinary  prudence  would  exercise  in  regard  to  his  own 
property.  If,  in  the  exercise  of  ordinary  care,  he  deposits  funds 
with  a  banker  of  good  credit,  who  becomes  bankrupt,  or  if  he  is 
robbed  of  the  property  without  gross  carelessness  on  his  part,  he 
is  not  responsible.  In  case,  however,  he  should  deposit  the  trust 
moneys,  together  with  his  individual  funds,  to  a  common  account, 
without  separating  them,  he  wiU  be  deemed  to  have  treated  the 
whole  as  his  own,  and  will  be  liable  for  any  loss  {Case  Y.Aheel,  1 
Paige,  393  ;  Kellett  v.  Eaihbun,  4  Id.  102). 

Investments.] — The  principle  is  the  same  in  respect  to  invest- 
ments. If  the  will  directs  the  manner  of  investment,  the  exec- 
utor is  bound  to  make  good  any  loss  resulting  from  an  unauthorized 
or  unnecessary  disobedience  of  such  directions.  In  the  absence  of 
specific  directions,  a  trustee  who  acts  in  good  faith  and  in  the  exer- 
cise of  a  reasonable  discretion,  and  in  the  same  manner  as  a  pru- 
dent man  would  ordinarily  do  in  regard  to  his  own  property,  wiU 
not  be  held  responsible  for  losses  accruing  in  the  management  of 
the  trust  property  *  (see  Hart  v.  Ten  Eyck,  2  Johns.  Oh.  76 ; 
• '. 

*  Though  an  administrator  is  not  bound  to  make  temporary  investments  for  the 
benefit  of  the  estate,  he  may  be  required  by  the  surrogate  to  deposit  the  funds  with 
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Thompson  v.  Brown,  4  Id.  619  ;  Lcmsing  v.  Lansing,  1  All.  Pr, 
JSr.  S.  280;  s.  c.  4:5^  Barb.  182;  Mng  v.  Talbot,  40  JST.  Y.  76). 
This  rule  necessarily  excludes  aU  speculation,  all  investments  for 
an  uncertain  and  doubtful  rise  in  the  market,  and,  of  course,  every- 
thing that  does  not  take  into  view  the  nature  and  object  of  the 
trust,  and  the  consequences  of  a  mistake  in  the  selection  of  the  in- 
vestment to  be  made.  Although  the  English  rule  that  trust  funds 
must  be  invested  in  the  public  debt  is  not  a  part  of  the  common 
law,  and  has  no  application  to  this  country,  it  is  said  to  be  a  settled 
principle  of  law  in  this  state  that  trust  funds  should  be  invested 
in  government  or  real  estate  securities,  and  that  any  other  invest- 
ment would  be  a  breach  of  duty,  and  the  trustee  would  be  re- 
sponsible {King  V.  Talbot,  40  N.  Y.  76).* 

Collecting  and  compromising  debts."] — An  executor  or  adminis- 
trator is  not  liable  for  an  outstanding  debt  due  to  the  testator  as 
assets,  where  there  has  been  no  gross  or  collusive  negligence  in 
collecting  it  {Ituggles  v.  Sherman,  14  Johns.  446).  If  he  com- 
promises any  debt  or  claim  belonging  to  the  estate  without  author- 
ity from  the  surrogate,  by  the  statute  he  is,  no  doubt,  liable  for  so 
much  of  the  amount  released  as  he  fails  to  show  could  not  have 
been  with  due  diligence  collected  (see  Chouteau  v.  Suydam,  21 
N.  Y.  179 ;  and  see  Chapter  on  Accounting). 

Joi/nt  and  several  liability.] — Where  there  are  several  exec- 
utors, each  has  a  several  right  to  receive  the  assets,  and  to  dis- 
charge debts  due  the  estate,  and  he  is  responsible  only  for  such 
of  them  as  he  receives.  If  he  turn  over  assets  which  he  has  re- 
ceived to  his  co-executor,  he  becomes  responsible  for  the  due 
application  and  administration  of  those  assets  by  his  co-executor, 
or  if  he  knows  that  he  is  not  applying  the  assets  in  his  hands 
according  to  the  directions  of  the  will,  or  in  a  due  course  of  ad- 
ministration, and  stands  by  and  acquiesces  in  it,  or  suffers  the 
assets  to  be  wasted  without  any  effort  to  require  or  compel  a  due 

a  trust  company,  so  as  to  be  earning  interest  while  the  estate  is  in  process  of  settle- 
ment (Lockhart  v.  Public  Adminislrator,  4  Bradf.  21). 

*  This  principle  was  adopted  by  «  much  divided  court,  four  judges  being  in 
•  favor  of  it  and  three  contra.    All  the  judges  concurred  in  the  conclusion  that  an  in- 
vestment in  the  stocks  of  certain  railway  companies  was  improvident. 
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execution  of  the  trusts,  and  a  due  application  of  the  assets  in  the 
course  of  the  administration,  he  will  be  held  liable  for  any  waste  or 
misapplication  of  such  assets  {Clark  v.  Clark,  8  Paige,  152 ;  Mesick 
T.  Mesick,  1  Barb.  120  ;  Douglass  v.  Satterlee,  11  Johns.  16). 

Different  rule  for  trustees.] — This  is  not  the  rule  iu  regard  to 
trustees,  though  it  is  difficult  to  find  any  sound  reason  for  the  dis- 
tinction. The  general  rule  undoubtedly  is  that  trustees  are  liable 
only  for  their  own  acts  and  receipts,  subject  to  the  exception  that  a 
trustee  can  not  be  excused  for  negligently  suffering  his  co-trustee 
to  receive  and  waste  the  fund,  when  he  has  the  means  of  prevent- 
ing it  by  the  exercise  of  reasonable  care  and  diligence  {Monell  v. 
Monell,  5  Johns.  Ch.  296 ;  Hart  v.  Ten  Eyok,  2  Id.  96 ;  Mum/ord 
V.  Murray,  %Id.l;  Clark  v.  Clark,  8  Paige,  152).  In  like  man- 
ner, if  a  joint  trustee,  or  a  joint  executor,  administrator,  or  guard- 
ian, by  any  positive  act,  direction,  or  agreement,  permits  one  of 
them  to  take  exclusive  charge  and  possession  of  the  fund,  when  it 
might  and  should  have  been  otherwise  controlled  by  both,  then 
each  of  them  is  chargeable  for  the  whole  {Story  Eg.  Jur.  §  1284). 


CHAPTER  XVI. 

MORTGAGE,  LEASE  AND  SALE  OF  REAL  PROPERTY  FOR  PAYMENT 

OF  DEBTS. 
« 

Liability  of  real  estate  for  debts.] — It  has  already  been  ex- 
plained that  the  executor  or  administrator,  as  such,  has  authority 
to  apply  only  the  personal  assets  in  the  payment  of  debts,  and 
has  no  authority  by  virtue  of  his  appointment  in  reference  to 
the  real  property,  and  can  exercise  such  authority  only  where  it 
is  expressly  given  him  by  the  will.  The  law,  however,  does  not 
leave  creditors  without  remedy  against  the  real  property  of  their 
deceased  debtor ;  and  if  the  personalty  is  not  sufficient,  they  may 
compel  the  application  of  the  real  property,  which  otherwise 
the  heirs  would  be  entitled  to  take,  towards  the  satisfaction  of 
debts  which  the  personalty  does  not  discharge.  And  the  executor 
or  administrator  himself,  upon  finding  the  personalty  insufficient 
to  pay  the  debts,  may,  in  the  exercise  of  his  duty  of  administration, 
voluntarily  initiate  the  proceedings  for  that  purpose,  in  the  manner 
prescribed  by  the  statute. 

Cotistruotion  of  the  statute.] — As  the  title  to  real  property  vests 
instantly  in  the  heir  upon  the  death  of  the  ancestor,  the  proceedings 
by  creditors  or  by  the  executor  or  administrator  to  reach  it  are  in 
their  nature  an  attack  upon  a  vested  title  for  the  purpose  of  divert- 
ing the  property  from  its  apparent  owner  to  satisfy  demands  which, 
perhaps,  were  previously  unliquidated  or  undisclosed.  The  statute 
which  authorizes  these  proceedings  to  be  taken,  and  regulates  the 
method,  is  therefore  framed  with  many  safeguards,  which  are 
intended  chiefly  to  secure  the  following  objects : 

1.  A  convenient  remedy  for  the  satisfaction  of  creditors. 

2.  A  just  protection  to  the  title  of  the  heir,  and  a  reasonable 
limit  to  the  period  during  which  that  title  may  be  thus  attacked. 

The  complexity  of  the  provisions  of  the  statute,  which  were 
framed  with  a  view  to  these  purposes,  made  it  difficult  to  conduct 
such  proceedings  without  leaving  ground  afterward  to  question 
their  precise  conformity  to  those  provisions.  In  consequence  of  the 
doubt  cast  upon  many  titles  thereby,  an  act  was  passed  in  1850, 
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■which  has  been  subsequently  amended  and  extended,  declaring  that 
sales  made  by  virtue  of  these  proceedings  should  be  deemed  as  valid 
as  if  made  by  a  court  of  original  general  jurisdiction,  thus  author- 
itatively recognizing  a  third  element  to  be  considered  in  the  con- 
struction of  the  statute,  namely,  the  certainty  of  titles  and  the 
protection  of  purchasers  at  such  sales.* 

Successive  changes.'] — In  tthe  original  statute  (1  Greenl.  Laws, 
237,  act  of  April  4,  1786),  the  executor  or  administrator  was  au- 
thorized, on  discovering  or  suspecting  that  the  personal  assets  would 
be  insufficient  to  pay  the  debts,  to  present,  as  soon  as  conveniently 
might  be,  a  just  and  true  account  to  the  judge  of  probate,  and  to 
request  his  aid  in  the  premises,  f 

The  statute,  previous  to  the  revision  of  1830,  contained  no  ex- 
press limit  of  the  time  within  which  such  application  must  be 
made ;  but  it  was  held  that  the  application  must  be  made  with  due 
diligence  and  in  a  reasonable  time  (one  year  being  considered  as  a 
proper  limit  in  ordinary  cases) ;  and  that,  if  the  appHeation  was  not 
so  made,  the  judge  or  surrogate  had,  from  the  nature  of  his  judicial 
trust,  a  discretion  to  reject  the  application,  for  such  a  secret  and  hid- 
den lien  ought  not  to  be  encouraged  {Moers  v.  White,  6  Johns.  Ch. 
360).  In  the  revision  of  1830,  the  right  to  apply  was  limited  to  three 
years  after  the  granting  of  letters.  In  harmony  with  this  limita- 
tion, creditors  were  restrained  during  the  same  period  from  bring- 
ing suits  against  the  heirs  or  devisees  to  recover,  from  them,  debts 
of  the  decedent,  by  reason  of  their  having  shared  in  his  property. 

By  the  original  statute  also,  creditors  were  not  allowed  to  pro- 
ceed in  this  way,  but  the  statute  simply  gave  authority  to  the  ex- 
ecutor or  administrator  to  do  so.  The  Revised  Statutes  authoidzed 
the  creditors  to  initiate  the  proceedings,  if,  after  the  executor  or 
administrator  had  rendered  an  account,  it  appeared  that  there  were 
not  sufficient  assets  (2  E.  S.  108,  §  48,  superseded  afterwards  by 
L.  1837,  c.  460,  §  72,  as  amended  by  L.  1843,  c.  172 ;  L.  1847,  c. 
298 ;  L.  1869,  c.  845). 

"With  this  general  view  of  the  principal  changes  that  have  been 
made  we  pass  to  the  consideration  of  the  matters  upon  which  the 
jurisdiction  of  the  court  depends,  and  the  method  of  procedure. 

*  For  a  history  of  this  remedy,  see  Ferguson  y.  Broome  (1  Bradf.  10). 

f  See  the  substance  of  the  statute  stated  in  Moers  T.  White  (6  Johns.  Ch.  876). 
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Acquiescence  of  Heirs. — Duty  of  Creditor. — ^Nature  of  Proceedings. 

Acquiescence  of  heirs.] — First,  it  should  be  observed  that  the 
heirs  may  be  concluded  by  their  own  acts,  notwithstanding  irregular- 
ities or  defects  in  the  proceedings.  Thus,  heirs  who  induce  a  person 
to  purchase  the  lands  constituting  the  inheritance  from  the  executor, 
and  to  pay  therefor,  by  representing  that  the  executor  has  been  duly 
authorized  to  sell  and  convey,  are  estopped  from  denying  the  va- 
lidity of  the  sale,  although  the  executor  had  no  power  of  sale,  and 
the  order  of  court  under  which  he  assumed  to  sell  was  made  with- 
out authority  of  law  (Fmill  v.  Roberts,  50  N.  T.  233,  affirming  3 
Lans.  141 ;  see,  also,  Graham  v.  Linden,  50  iV.  T.  547). 

Duty  of  creditor.] — It  is  also  to  be  borne  iii  mind  that  dili- 
gence is  required  of  the  creditor  or  personal  representative,  because 
such  a  requirement  conduces  to  the  quiet  and  security  of  titles,  and 
to  the  protection  of  a  iona  fide  purchaser  holding  under  the  heir 
or  devisee.  Public  policy  requires  that  a  power  of  such  formidable 
import  as  is  the  right  to  divest  the  title  of  the  heir  by  proceeding 
upon  a  secret  lien,  a  power  which  affects  the  bona  fide  purchaser 
equally  with  the  heir  or  devisee,  should  be  strictly  construed 
{Moers  v.  White,  6  Johns.  Ch.  360,  3YT). 

Nature  of  proceedings.] — These  proceedings  are  not  regarded 
as  an  action,  but  as  a  special  proceeding  (see  Skidmore  v.  Momaine, 
2  Bradf.  122) ;  although,  on  the  other  hand,  they  are  not  pro- 
ceedings in  rem,  within  the  rules  which  make  the  adjudication  in 
such  proceedings  conclusive  on  all  the  world  {Schneider  v.  Mo- 
Farland,  2  N.  Y.  459).  * 

Jurisdictional  facts.] — The  existence  of  the  jurisdictional 
facts  specified  by  the  statute  have  always  been  treated  by  the 
courts  as  essential  to  the  validity  of  the  sale  {Achley  v.  Dygert 
33  Barb.  lYY ;  Eigney  v.  Coles,  6  Bosw.  479 ;  Van  Deusen  v. 
Sweet,  51  ^.  Y.  378).  If,  however,  the  surrogate  acquire  juris- 
diction, irregularity  or  error  in  the  subsequent  proceedings 
does  not,  in  general,  render  his  decree  void,  nor  afford  ground 
for  impeaching  it  collaterally;  the  remedy  is  an  appeal  {Atkins 
V.  Kinnan ,  20  Wend.  241 ;  Farrington  v.  King,  1  Bradf.  182, 
and  cases  cited).  In  the  application  of  these  principles  under 
the  existing  statute  some  conflict  has  arisen  in  determining 
what  matters  are  jurisdictional,  and  what  are  not;  and,  on  the 
whole,  the    courts   have  applied  with  great  strictness  to  titles 
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derived  by  these  sales  the  familiar  rule,  that  to  divest  a  person 
of  his  property  by  a  special  statutory  proceeding,  every  direc- 
tion of  the  statute  must  be  strictly  complied  with.  Numerous 
cases  in  the  books  indicate  the  inconvenience  and  hardship,  and 
the  uncertainty  of  titles,  which  have  necessarily  resulted,  'to  an 
extent  far  beyond  the  substantial  protection  of  the  interest  of  heirs 
and  devisees,  which  it  is  the  only  object  of  that  rule  to  maintain. 

The  act  of  1850,  and  the  amendment  of  section  3  by  L.  1869, 
c.  260  (cited  above),  were  intended  to  obviate  these  inconveniences, 
by  declaring  that  sales  made  under  the  statute  should  be  as  ef- 
fectual as  if  made  by  order  of  a  court  having  original  general 
jurisdiction. 

As  to  the  effect  of  changes  in  the  statutes  on  pending  proceedings, 
and  the  retrospective  effect  of  the  acts  confirming  titles,  see  F<m 
V.  Lipe  (24  Wend.  164);  Jackson  v.  Irwin  (10  Wend.  441)  j 
Chandler  v.  Northrop  (24  Ba/rl.  129) ;  Fwles  v.  Halsey  (26  N.. 
Y.  53). 

What  surrogate  has  jurisdiction.} — The  application  for  a  sale 
of  the  real  property  must  be  made  to  the  surrogate  who  has  ac- 
quired jurisdiction  of  the  estate  by  the  grant  of  letters.  And  it 
has  been  held  in  effect  that  a  surrogate  has  not  jurisdiction  under 
the  Eevised  Statutes  to  grant  administration  merely  for  the  pur- 
pose of  giving  this  remedy  against  the  real  property,  in  a  case 
where  the  statutes  defining  the  jurisdiction  of  the  surrogate  (which 
have  been  fully  explained,  ante,  p.  63)  do  not  otherwise  give  him 
authority  to  grant  letters  (Hollister  v.  Hollister,  10  How.  Pr.  532 ; 
compare  Hart  v.  Goltrain,  19  Wend.  378). 

Application  ly  executors  or  admiriistrators.'] — The  executors 
or  administrators,  at  any  time  after  they  have  made  and  filed  an 
inventory  according  to  law,  and  within  three  years  afte#the  grant- 
ing of  their  letters,  may,  upon  discovering  that  the  personal  assets 
are  insufficient  to  pay  the  debts,  apply  to  the  surrogate  for  author- 
ity to  mortgage,  lease  or  sell  so  much  of  the  real  estate,  or  of  the 
interest  of  the  decedent  in  any  land  held  under  a  contract  for  the 
purchase  thereof,  as  may  be  necessary  to  pay  such  debts  (2  H.  S. 
100,  §1;  Z.  1837,  c.  460,  §40). 

"Where  there  are  several  co-executors  or  administrators  who 
have  filed  an  inventory,  it  is  proper,  if   not  essential,  that  all 
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should  join  in  such  an  application  {Fitch  v.  Wiibeclc,  2  Barb.  Ch. 
161 ;  Ilunnen  v.  Day,  105  Mass.  33}.* 

Requisites  of  the  petition.] — The  application  is  made  by  a 
verified  f  petition  which  the  statute  requires  must  set  forth  : 

1.  The  amount  of  personalty  which  has  come  to  the  hands  of 
the  representative. 

2.  Its  application. 

3.  The  outstanding  debts  of  the  decedent  as  far  as  can  be  as- 
certained. 

4.  A  description  of  all  the  real  estate  of  which  he  died  seized, 
with  the  value  of  the  respective  portions  or  lots ;  and  whether  oc- 
cupied or  not,  and,  if  occupied,  the  occupants'  names. 

5.  The  names  and  ages  of  the  heirs  and  devisees. 

The  petition,  and  the  account,  or  information  substantially 
equivalent  to  an  account,  of  the  personal  estate  and  debts,  are  es- 
sential to  the  surrogate's  jurisdiction.  But  if  the  application  is 
made  at  about  the  time  of  filing  the  inventory,  the  inventory,  if 
it  gives  aU  the  information  required,  is  a  sujffieient  account  for  the 
purpose  of  the  statute  :j:  {Bloom  v.  Burdick,  1  Hill,  130).  In  other 
words,  the  statement  of  the  assets'and  debts  which  is  required  by  the 
statute  is  not  an  account  in  the  technical  sense.  If  the  petition  is 
presented  by  administrators,  a  reference  to  the  inventory  and  other 
papers  in  the  surrogate's  office  is  sufficient  to  show  the  amount  of 
the  assets,  and  the  application  to  the  payment  of  debts  which  the 
law  presumes.  And  this  may  be  sufficient  to  give  the  surrogate 
jurisdiction,  even  though  the  petition  does  not  contain  an  express 
reference  thereto.     In  the  case  of  an  executor,  the  petition  prop- 

*  See  also  Sanfordr.  Granger  (12  Barb.  392) ;  Wood  v.  McOhesney  (40  Barh.  417). 
In  Jackson  v.  Robinson  (4  Wend.  436)  it  was,  however,  held  that  one  of  several  co- 
executors  or  administrators  might  apply  for  an  order  of  sale  without  his  associates. 
Under  L.  1850,  u.  82,  am'd  by  L.  .1869,  c.  260,  and  L.  1872,  o.  92,  the  validity  of  the 
sale  is  not  affected  by  an  omission  to  join  all. 

f  It  is  sufficient  if  the  petition  (2  R.  S.  100,  S5§  1,  9)  is  verified  before  a  justice  of 
the  peace  (Richmond  y.  Fooie,  3  Lan^.  244). 

\  A  statement  of  the  total  of  the  inventory  and  the  total  of  the  debts,  held  in- 
sufficient ( Van  Nostrand  v.  Wright,  Sill  &  D.  Supp.  260 ;  and  see  AtHnsY.  Kinnan, 
20  Wend,  241).  A  sworn  statement  in  the  petition  for  sale,  that  the  decedent  left  no 
personal  estate,  held  to  answer  the  purpose  of  an  inventory  {Butler  v.  Emmept,  8 
Paige,  12).  The  fact  that  the  account  presented  to  the  surrogate  was  false,  does  not 
affect  his  jurisdiction  ( Woodruff  v.  Cook,  2  Edw.  259). 

17 
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erly  should  set  forth  the  personal  property  and  its  application.  In 
either  case,  however,  the  names  of  creditors  and  the  consideration 
of  the  debts  is  not  requisite  {Forbes  v.  Salsey,  26  W.  Y.  53). 
And  in  specifying  the  amount  of  the  property,  it  is  sufficient  to 
state  the  amount  of  that  which  has  come  to  the  hands  of  the  exec- 
utors or  administrators  as  appraised ;  and  it  "is  not  necessary  that 
the  mode  of  application  should  be  shown,  nor  that  the  whole  of 
the  assets  should  have  been  already  applied  {Richmond  v.  Foote,  3 
Lans.  244). 

Prayer  of  petition.] — ^It  is  competent  for  the  applicant  to  pe- 
tition for  the  sale  of  real  property  of  the  deceased,  without  asking 
for  authority  to  mortgage  or  lease,  and  for  the  surrogate  to  act  on 
such  petition,  and  order  a  sale,  if  it  appears  by  the  order  that  he  in- 
quired whether  a  sale  would  be  more  beneficial  than  a  mortgage  or 
lease,  and  determined  that  it  would  {Sibley  v.  Waffle,  16  iV^.  Y.  180). 

For  what  debts.] — Debts  of  the  estate  which  were  not  debts  of 
the  decedent,  can  not  be  collected  by  proceeding  thus  against  the 
real  property  of  the  heir.  Thus,  costs  which  have  been  awarded 
against  the  estate  since  the  death  of  the  decedent  are  excluded 
{Wood  V.  Byington,  2  Barb.  Gh.  387;  Sanford  v.  Granger,  12 
Barb.  392).  So  of  the  expense  of  administration  {GornwalVs 
Estate,  1  Tuck.  250).  So  of  the  claim  of  the  mother  and  admin- 
istratrix against  her  infant  children  for  their  maintenance  ( Wood-  . 
ruff  V.  Godk,  2  Edw.  259).  So  of  the  claim  of  the  executor  or 
administrator  to  be  reimbursed  for  debts  paid ;  and  for  his  dis- 
bursements and  commissions  {Ball  v.  Miller,  11  Sow.  Pr.  300  ; 
see  also  Fitch  v.  Witbeck,  2  Barb.  Gh.  151).  By  L.  18H,  c.  26T, 
p.  323,  the  word  "  debts,"  as  used  in  the  statute,  includes  funeral 
expenses,  'and  the  charges  for  such  funeral  expenses  are  made  a 
preferred  debt,  and  must  be  paid  out  of  the  proceeds  of  the  sale 
before  a  general  distribution  to  creditors  takes  place. 

Debts  not  presented.] — A  neglect  on  the  part  of  the  creditor 
to  report  the  debt  to  the  administrator,  is  not  a  bar  to  the  proceed- 
ings against  the  lands  of  the  decedent  (  Wood  v.  Byingtoh,  2  Barb. 
Gh.  387). 

Time  within  which  to  proceed.] — The  surrogate  may  order  a 
sale  on  the  application  either  of  creditors  or  of  executors  or  ad- 
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mimstrators,  "before  passing  upon  the  account  of  the  administrators 
as  a  final  accounting  ( Wood  v.  McChesney,  40  Barb.  417).  An 
application  of  this  kind  made  by  the  executors  or  administrators 
must  be  made  within  three  years  after  the  granting  of  their  let- 
ters (2  R.  S.  100,  §  1 ;  Mich  v.  Witbeck,  2  Barb.  Ch.  161 ;  J.  T. 
CornwalVs  Estate,  1  Tuck.  250 ;  and  see  Ferguson  v.  Broome,  1 
Bradf.  10).  Whether  the  application  by  a  creditor  is,  as  against 
the  heir  and  devisee,  limited  by  the  same  period,  has  been  doubted ; 
but  the  better  opinion  is  that  expressed  by  Sm-rogate  Bradford,  to 
the  effect  that  the  apphcation  of  a  creditor  might,  in  the  discretion 
of  the  surrogate,  be  granted,  if  presented  within  a  reasonable 
time.*  He,  however,  refused  the  application  then  before  him,  be- 
cause there  was  a  delay  of  twelve  ye9,rs  {Ferguson  v.  Broome,  1 
Bradf.  10).  The  executor  or  administrator  can  not  oppose  the 
proceeding  of  the  creditor  on  the  ground  that  the  three  years  have 
passed  (1  L.  183Y,  c.  460,  §  72). 

Intermediate  conveyances.] — During  this  period  of  three  years 
ihe  heirs  and  devisees  may  sell  and  convey,  but  purchasers  take 
title  at  their  peril,  and  the  land  in  their  hands  is  subject  to  the 
same  liability  to  be  thus  reached,  in  case  the  assets  prove  deficient, 
as  it  would  have  been  in  the  hands  of  the  heir  or  devisee  (Hyde  v. 
Tcmner,  1  Barb.  Y5),  and  on  the  same  grounds  a  sale  in  partition 
between  the  heirs  will  not  preclude  a  subsequent  sale  for  payment 
of  debts  {Rail  v.  Partridge,  10  ffow.  Fr.  188).  "Where  the 
mortgagee  of  the  decedent  relinquished  his  mortgage,  without 
payment,  and  took  a  new  one  from  the  heir,  it  was  held  that  it 
should  be  deemed  to  have  been  done  under  mistake  of  fact  as  to 
the  existence  or  amount  of  debts,  and  as  to  insufficiency  of  per- 
sonal assets,  and  that  the  mortgagee  must  be  protected  {Hyde  v. 
Tann&r,  1  Baltb.  IS).  Where  an  heir  has  conveyed  a  part  pf  the 
real  estate  descended  to  him,  leaving  the  debts  of  the  decedent 
unpaid,  the  surrogate  may  direct  the  lands  still  belonging  to  the 
heir  to  be  first  sold  for  the  payment  of  such  debts,  so  as  to  protect 
the  equitable  rights  of  the  purchaser  from  such  heir  {Eddy  r. 
Tra/oer,  6  Paige,  521). 


*  This  construction  is  confirmed  by  the  amendments  of  IS'ZS  and  1869,  below 
oited,  which  protect  bona  fide  purchasers  after  that  time. 
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Protection  of  iona  fide  purchasers.'] — In  1869,  an  act  (c.  845, 
§  1)  was  passed  forbidding  the  sale,  under  these  proceedings,  of 
any  land  the  title  to  which  had  passed  to  a  purchaser  in  good  faith 
and  for  value,  unless  letters  were  applied  for  within  four  years 
after  the  ancestor's  death,  and  unless  application  was  made  within 
three  years  after  the  grant  of  letters,  provided  some  surrogate  had 
jurisdiction  to  grant  such  letters.  A  creditor  who  is  prosecuting 
an  action  against  the  executor  or  administrator,  for  a  claim  against 
the  decedent,  may,  however,  under  L.  1873,  c.  211,  have  the 
time  still  further  extended,  by  filing  a  notice  of  the  pendency  of 
the  action  in  the  manner  prescribed  in  that  act. 

Order  to  show  cause.] — If  it  appear  that  all  the  personal  estate 
applicable  to  the  payment  of  debts,  has  been  applied  to  that  pur- 
pose, and  that  there  remain  debts  unpaid,  for  the  satisfaction  of 
which  a  sale  may  be  made  (2  H.  S.  101,  §  6),  or  if  it  appear  that 
the  representative  has  proceeded  with  reasonable  diligence,  but  the 
assets  are  insufficient  *  (Z.  1837,  c.  460,  §  41 ;  Shidmore  v.  Ho- 
maine,  2  Bradf.  122),  the  surrogate  must  make  an  order,  direct- 
ing aU  persons  interested  in  the  estate  to  appear  before  him  at  a 
time  and  place  to  be  therein  specified,f  and  show  cause  why  a  sale 
should  not  be  allowed. 

PiMication  of  the  order.] — Full  publication  of  the  order 
must  be  made  to  give  jurisdiction  to  the  surrogate  to  proceed  :|: 
{Sheldon  v.  Wright,  5  JSf.  Y.  497,  affi'g  7  Barh.  39 ;  Bloom  v. 
Bv/rdick,  1  Hill,  130  ;  Schneider  v.  McFarland,  2  N.  Y.  459  ; 
Corwin  v.  Merritt,  3  Barb.  341).     And  the  surrogate  can  not 

*  It  seems  that  it  is  no  answer  to  the  application  to  show  that  some  of  the  per- 
sonal estate  was  misappropriated,  if  independently  the  deficiency  of  assets  ezists' 
(see  Corwin  t.  Merritt,  3  Barb.  34 1,  and  p.  263,  post). 

f  The  caption  of  such  an  order  stated  that  it  was  made  "  At  a  surrogate's  court 
held  at  the  surrogate's  office  in  the  city  of  Ifew  York,  on,"  <fec.,  before  the  surrogate ; 
and  the  body  of  it  required  "that  all  persons,  <fec.,  appear  in  this  court  on  the  30th 
of  August  next,  at  10  o'clock  in  the  forenoon ;"  held,  that  it  sufSciently  designated 
the  time  and  .place  for  appearing  {Rigney  v.  Coles,  6"  Bosw.  479). 

\  After  a  lapse  of  five  years  from  the  time  of  sale,  if  the  notice  of  such  sale  was 
published  for  six  weeks  successiyely  before  the  day  of  such  sale,  the  sale  can  not  be 
impeached  on  the  ground  that  such  publication  was  not  for  the  full  period  of  forty- 
two  days  (Z.  1850,  c.  82,  §  3,  as  amended  by  L.  1869,  c.  260,  §  1,  and  by  L.  \&li, 
c.  92,  §  1). 
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acquire  jurisdiction  by  deciding  that  he  has  it ;  and  though,  if  his 
order,  instead  of  referring  to  the  affidavits,  reeves  a  publication 
made,  giving  him  jurisdiction,  it  may  be  conclusive,  yet  where  it 
does  not  appear  that  there  was  any  other  evidence  before  him  than 
the  affidavits  referred  to,  and  those  wholly  failed  to  show  jurisdic- 
tion, the  proceedings  are  void  (Sibley  v.  Waffle,  16  JV.  Y.  180). 
The  statute  requires  that  the  return  day  specified  in  the  order 
shall  be  not  less  than  six  weeks  and  not  more  than  ten  weeks  from 
the  time  of  making  the  order ;  and  that  the  order  shall  be  pub- 
lished for  four  weeks  in  a  newspaper  printed  in  the  county  (2  B.  8. 
101,  §§  5,  6).*  Publication  only  once  in  each  week  is  enough, 
though  it  be  in  a  daily  paper  {Rigney  v.  Coles,  6  Bosw.  479).  The 
affidavits  of  publication  ought  to  show  clearly  and  unequivocally,  a 
full  compliance  with  the  statute  {&Qe Sibley  v.  Waffle,  16  W.  Y.  180). 

Guardians  of  minors.] — The  present  statute  (Z.  1863,  c.  362, 
§  6,  superseding  2  B.  S.  100,  §  3)  requires  that  minors  shall  be 
served  and  special  guardians  appointed  for  them  in  the  same  man- 
ner as  in  the  case  of  citations  on  the  probate  of  wills  f  (see  p.  71, 
ante).  The  intervention  of  a  guardianship,  in  the  manner  pre- 
scribed by  the  statute,  is  a  jurisdictional  fact  necessary  to  the  va- 
lidity of  the  sale  of  the  interests  of  minors  {Schneider  v.  McFar- 
land,  2  iT.  Y.  459).  And  if  there  is  an  infant  heir  or  devisee,  a 
guardian  must  be  appointed  for  such  infant  by  the  surrogate,  even 
though  it  does  not  appear  from  the  petition  that  such  infant  is  an 
heir  or  devisee.  No  one  can  be  divested  of  his  property  by  being 
ignored.  He  has  a  right  to  a  day  in  court,  before  that  power  can 
be  rightfully  exerted  {Aehley  v.  Bygert,  33  Barb.  Vl^.% 

*  For  the  construction  of  the  earlier  statute  (1  R.  L.  1813)  as  to  time  of  publl- 
■cation,  see  Sheldon  t.  Wright  (1  Barb.  39). 

•)■  The  former  method  of  serving  minors  and  appointing  guardians  in  these  pro- 
•ceedings,  which  the  reader  who  is  concerned  in  the  validity  of  past  proceedings  should 
refer  to,  will  be  found  in  1  H.  S.  100,  §§  3,  4  ;  L.  1837,  c.  460,  §§  38,  39 ;  Sheldon  v. 
Wright,  1  Barb.  39 ;  5  iV.  Y.  49T.  It  was  held,  in  Bawm  v.  Sherman  (42  Barb.  636) 
that  where  the  general  guardian  of  infants,  being  also  administrator  or  executor, 
applies  in  the  latter  capacity  for  leave  to  sell  real  estate  of  the  decedent  for  payment 
of  debts,  the  surrogate  acts  without  jurisdiction  if  he  makes  the  order  to  show  cause 
•why  such  an  application  should  not  be  granted,  returnable  in  leas  than  the  six  weeks 
limited  by  the  statute.  Such  defects  are  not  irregularities  merely,  and  are  not  cured 
by  the  act  of  1850 ;  but  the  sale  on  such  proceedings  is  void. 

J  The  sale  is  not  invalidated  by  reason  of  any  omission  to  serve  upon  any  minor 
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Personal  service.] — A  copy  of  tlie  order  must  be  served  per- 
sonally, on  everyi^person  in  the  occupation  of  the  premises,  of 
which  a  sale  is  desired,  wherever  the  same  may  be  situated,  and  on 
the  widow  and  heirs  and  devisees  residing  in  the  county  of  the 
surrogate,  at  least  fourteen  days  before  the  return  day  (2  B.  S.  101, 
§6). 

Substituted  service.] — If  such  personal  service  on  them  can  not 
be  made,  or  if  they  do  not  reside  in  such  county,  but  reside  in  an- 
other county  of  the  state,  then  a  copy  may  be  served  personally, 
forty  days  before  the  day  of  showing  cause,  or  by  pubKshing  once 
in  each  week,  for  four  weeks  in  succession,  in  the  state  paper.  If 
they  do  not  reside  or  can  not  be  found  within  the  state,  the  order- 
must  be  published  once  in  each  week,  for  six  weeks  successively,, 
in  the  state  paper,  or  a  copy  thereof  may  be  personally  served  on 
them,  at  least  forty  days  before  the  return  day  (Id.  §  T).* 

Discontinuance.] — The  applicant  can  not,  at  his  option,  discon- 
tinue the  proceedings  after  the  parties  have  thus  been  brought  in 
{Harrington  v.  Jri7igr,  1  Bradf.  182). 

Return  of  order  to  show  cause.] — On  the  return  of  the  order 
to  show  cause,  the  surrogate  hears  the  proofs  and  allegations  of 
the  applicant,  and  of  all  persons  interested  in  the  estate,  who 
think  proper  to  oppose  the  application  (2  R.  S.  101,  §  8).  And 
the  executors  or  administrators  may  be  examined  on  oath,  and 
witnesses  may  be  produced  and  examined  by  either  party ;  and 
process  to  compel  their  attendance  and  testimony  may  be  issued  by 
the  surrogate  as  in  case  of  probate  (2  R.  S.  101,  §  9,  ante,  p.  96). 
On  the  hearing,  any  heir  or  devisee,  or  any  person  claiming  under 

heir  or  devisee,  personally,  or  by  publication,  a  copy  of  the  order  to  show  cause  re- 
quired by  2  jK.  jS  100,  §  6 ;  provided  such  order  is  duly  served  on  the  general  guard- 
ian of  the  minor,  or  the  guardian  appointed  in  such  proceeding  (i.  1872,  c.  92,  §  1, 
amd'g  Z.  1869,  c.  260,  §  1 ;  i.  1850,  c.  82,  §  3).  And  by  the  same  act,  the  appoint- 
ment of  the  guardian,  may  be  presumed,  after  the  lapse  of  twenty-five  years  after 
the  sale,  if  the  surrogate's  records  have  suffered  removal  meanwhile. 

*  The  sale  is  not  invalidated  by  any  irregularity  in  any  matter  or  proceeding 
after  the  presenting  of  any  petition  and  the  giving  notice  of  the  order  to  show  cause 
why  the  authority  or  direction  applied  for  should  not  be  granted,  and  before  the. 
order  confirming  such  sale  (Z.  1872,  c.  92,  §  1,  amd'g  Z.  1869,  c.  260,  §1;. 
X.  1850,  c.  82,  §3). 
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them,  may  show  that  no  deficiency  exists,  or  that  the  whole  of 
the  personal  estate  has  not  been  duly  applied  to  the  payment  of 
debts,  and  if  it  had  been  applied,  there  would  be  no  deficiency ; 
and  may  contest  the  validity  and  legality  of  any  debts,  demands 
or  claims  claimed  to  exist ;  and  may  set  up  the  statute  of  limita- 
tions in  bar  to  such  claims ;  and  no  admission  of  any  such  claims 
so  barred,  by  the  executor  or  administrator,  revives  them  so  as  to 
affect  the  real  estate  (2  JS.  S.  101,  §  10 ;  Z.  1837,  c.  460,  §  41). 
And  the  validity  of  a  judgment  obtained  against  the  administra- 
tors, may  be  contested  like  any  other  claim  or  demand  against  the 
estate  {Golson  v.  Brainard,  5  N.  Y.  Surr.  [1  Eedf.l  324).* 

Trial  hy  jury.] — The  surrogate  has  authority,  if  a  question  of 
fact  arises,  which,  in  his  opinion  can  not  be  satisfactorily  deter- 
mined without  a  trial  by  jury,  to  award  a  feigned  issue,  to  be 
made  up  in  such  form  as  to  present  the  question  in  dispute,  and  to 
be  tried  at  the  next  circuit  in  his  county.  New  trials  may  be 
granted  therein  by  the  supreme  court,  as  in  personal  actions.  The 
final  determination  of  such  issue  is  made  conclusive  as  to  the  facts 
therein  controverted,  in  the  proceedings  before  the  surrogate  (2 
H.  S.  102,  §  11).  The  costs  of  the  issue  must  be  paid  by  the 
party  failing,  on  the  order  of  the  surrogate,  and  such  payment  may 
be  enforced  by  him  in  the  same  manner  as  other  orders  and  decrees 
(2  Ji.  S.  102,  §  12). 

Entry  of  demands  adjudged  valid^ — After  the  hearing  be^ 
fore  the  surrogate,  and  the  disposal  of  the  feigned  issue  if  he 
has  awarded  one,  the  surrogate  must  enter  in  the  book  of  his  pro*- 
ceedings,t  fully  and  at  large,  the  demands  which,  upon  such  hear- 
ing, he  adjudges  valid  and  subsisting  against  the  estate  of  the 
deceased ;  or  which  have  been  determined  to  be  valid,  on  the  trial 
of  the  feigned  issue ;  or  which  have  been  recovered  against  the 
executors  .or  administrators,  by  the  judgment  of  a  court  of  law, 
upon  a  trial  on  the  merits  %  (2  R.  S.  102,  §  13).      The  vouchers 

*  Aa  to  the  eflfect  as  eyidence  of  a  judgment  againat  the  estate,  obtained  after  a 
trial  on  the  merits,  see  post,  p.  264. 

•f  For  the  boots  which  a  surrogate  is  required  to  keep,  see  ante,  p.  6. 

If.  As  to  decrees  of  the  late  court  of  chancery,  relied  on  in  proceedings  before  the 
act  of  1843,  compare  Wood  v.  Byington  (2  Barb.  Ch.  887) ;  Ferguson  v.  Broome  (1 
Bradf.  10). 
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supporting  the  same  must  also  be  filed  in  Ms  office  {lb.)  In  regard 
to  proceedings  by  creditors  to  compel  executors  or  administrators  to 
sell,  it  is  provided  tbat  where  a  judgment  has  been  recovered  or 
decree  obtained  upon  a  trial  or  hearing  upon  the  merits,  the  same 
shall  be  prima  facte  evidence  of  such  debt  before  the  surrogate 
(Z.  1837,  c.  460,  §  72,  as  amended  by  Z.  1843,  c.  172,  and  Z.  1847, 
c.  298).  The  entry  of  the  demands  adjudged  valid  is  not  essential, 
however,  to  confer  jurisdiction  on  the  surrogate  to  order  the  sale, 
and  where  it  is  not  done  at  the  time,  the  entry  may  be  made 
afterwards,  nunc  pro  tunc  {Farrington  v.  King,  1  Bradf.  182). 
Judgment  or  decree  against  the  decedent  is,  however,  conclusive 
evidence  of  indebtedness  as  against  representatives,  on  the  hearing 
cm  the  preliminary  order  to  show  cause,  and  estops  them  from 
alleging  that  the  debt  was  not  due  at  the  time  of  the  decree,  or 
that  it  was  barred  by  the  statute  of  limitations  before  the  suit  was 
commenced  ( Wood  v.  Byirigton,  2  Barh.  (Jh.  387). 

Where  a  creditor  has  sued  the  executors  or  administrators,  and 
on  their  offer  to  allow  judgment  for  a  certain  sum,  has  taken  judg- 
ment for  that  sum,  he  is  estopped  as  to  the  amount,  and  can  not 
recover  a  larger  sum  in  a  proceeding  to  sell  the  real  property 
{Skidmore  v.  Bomaine,  2  Bradf.  122).  A  judgment,  however,  is 
in  these  proceedings,  merely  evidence  of  the  debt  for  which  it  was 
recovered.  It  is  the  debt  which  is  to  be  deemed  established,  not 
the  judgment.  The  land  is  not  chargeable  with  the  costs  included 
in  the  judgment ;  and  the  heir,  or  devisee,  may  insist  upon  the 
statute  of  limitations,  in  the  same  manner  as  though  the  proceed- 
ing were  an  action  against  him  for  the  debt  {Ferguson  v.  Broome, 
\  Bradf.  10). 

Prerequisites  to  making  of  order.] — The  statute  further  pro- 
vides' that  the  surrogate  shall  make  no  order  for  the  mortgaging, 
leasing  or  sale  of  the  real  property  until  upon  "  due  examination  " 
.  he  is  satisfied  : 

1.  That  the  executors  or  administrators  making  such  applica- 
tion, have  fully  complied  with  the  preceding  provisions  of  this 
title:* 

2.  That  the  debts,  for  the  purpose  of  satisfying  which  the  ap- 

*  The  "  preceding  proTislons  "  of  the  title  have  been  stated  ante,  pp.  260-262,  and 
relate  to  the  giving  notice  of  the  proceedings,  <fec. 
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plication  is  made,  are  justly  due  and  owing,  and  tliat  they  are  not 
secured  by  judgment  or  mortgage  upon,  or  expressly  charged  on, 
the  real  estate  of  the  deceased ;  or  if  such  debts  be  secured  by  a 
mortgage  or  charge,  on  a  portion  of  such  estate,  then  that  the 
remedies  of  the  creditor  by  virtue  of  such  mortgage  or  charge, 
have  been  exhausted  (2  H.  S.  102,  §  14) : 

3.  [By  the  Revised  Statutes  he  was  required  to  be  satisfied  that 
the  personal  estate  of  the  deceased  was  insufficient  for  the  pay- 
ment of  such  debts ;  and  that  the  whole  of  the  estate  which  could 
have  been  applied  to  the  payment  of  debts  had  been  duly  applied ; 
but  by  Z,.  1837,  c.  460,  §  41,  the  surrogate  may,  in  his  discretion, 
order  the  sale,  mortgage,  &c.,  although  the  whole  of  the  personal 
property  which  has  come  to  the  hands  of  the  executor  or  adminis- 
trator has  not  been  applied  to  the  payment  of  debts ;  but  before  ■ 
making  any  such  order  the  surrogate  must  have  "  satisfactory  evi- 
dence" that  the  executor  or  administrator  has  proceeded  with 
reasonable  diligence  in  converting  the  personal  property  of  the 
deceased  into  money,  and  applying  the  same  to  the  payment  of 
debts.] 

The  circumstance  of  the  debts  not  being  due,  forms  no  ob- 
stacle to  the  application  to  the  surrogate,  when  the  executor  has 
not  personal  assets  sufficient  {Mooers  v.  White,  6  Johns.  Ch.  360). 

One  who  has  assigned  his  judgment  can  not  take  proceedings, 
by  virtue  of  such  judgment,  to  have  the  real  property  sold ;  at 
least  where  the  judgment  was  not  in  his  own  name  {Butler  v. 
Emmett,  8  Paige,  12).  And  a  creditor  by  judgment  can  not 
apply  for  a  sale  of  the  real  property  upon  which  it  is  a  lien  (/5.) 

Where  evidence  is  taken  by  the  surrogate  on  the  question  of 
the  sufficiency  of  assets,  his  decision  thereon  and  his  order  giving 
leave  to  sell  is  conclusive  upon  the  parties,  on  that  question ;  and 
where  the  administratrix,  by  virtue  of  such  order,  mortgaged  the 
estate,  and  subsequently  became  purchaser  of  the  mortgage,  it  was 
held  that  the  heir,  &c.,  could  not  resist  foreclosure  by  proving  that 
she  concealed  assets,  and  purchased  the  mortgage  with  them 
{Graham  v.  Linden,  60  N.  Y.  547). 

Determining  whether  to  mortgage,  lease  or  sell.] — The  surro- 
gate, upon  being  satisfied  of  the  facts  above  stated,  must  first 
ascertain  whether  sufficient  moneys  for  the  payment  of  the  debts 
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can  he  raised  by  mortgaging  or  leasing  tlie  real  property ;  and  if 
it  appears  that  such  moneys  can  be  so  raised,  advantageously,  to 
the  interest  of  the  estate,  he  must  direct  the  making  of  such  mort- 
gage or  lease*  (2  B.  S.  102,  §  15). 

Duration  of  lease.] — But  no  such  lease  can  be  for  a  longer 
time  than  until  the  yoimgest  person  interested  in  the  real  estate 
leased,  shall  become  twenty-one  years  of  age  (2  Ji.  S.  103,  §  16). 

Effect  of  lease  or  mortgage.] — The  lease  or  mortgage  so  exe- 
cuted under  the  authority  of  the  surrogate  is  declared  by  the 
statute  to  be  as  valid  and  effectual  as  if  executed  by  the  deceased 
immediately  previous  to  his  death  (2  B.  S.  103,  §  VI). 

Order  for  sale^ — If  it  appears  to  the  surrogate  that  the  mon- 
eys required  can  not  be  raised  by  mortgage  or  lease,  advantageously 
to  the  estate,  he  must  from  time  to  time  order  a  sale  of  so  much 
of  the  real  estate  of  which  the  deceased  died  seized,  as  may  be  suf- 
ficient to  pay  the  debts  entered  as  vaKd  and  subsisting  i^^S.  S.  103, 
§  18).  If  the  real  estate  consist  of  houses  or  lots,  or  of  a;  farm  so 
situated  that  a  part  can  not  be  sold  without  manifest  prejudice  to 
the  heirs  or  devisees,  then  the  whole  or  a  part,  although  more  than 
may  be  necessary  to  pay  such  debts,  may  be  sold ;  and  a  sale  of 
the  whole,  if  necessary  to  pay  such  debts,  may  be  ordered  (2  JR.  8. 
103,  §  19). 

Both  sale  and  mortgage.] — The  surrogate  may  order  a  sale  of 
one  portion,  and  a  mortgage  or  lease  of  another  portion,  and  only 
one  order  to  show  cause  need  be  made  in  any  proceeding  f  {L. 
1863,  e.  362,  §  6). 

What  may  ie  sold.] — If  the  deceased,  at  the  time  of  his  death, 
was  possessed  of  a  contract  for  the  purchase  of  land,  his  interest 
therein  may  be  sold  in  the  same  manner  as  if  he  had  died  seized  of 


*  An  order  empowering  administrators  to  lease  does  not  operate  to  revoke  a 
previous  order  for  sale,  unless  by  its  express  terms  {Jackson  v.  Irwin;  10  Wend.  441). 

f  Before  this  act  it  was  held  that  the  statute  did  not  authorize  an  order  directing 
the  sale  of  the  intestate's  property  on  the  ground  merely  that,  after  the  distribution 
of  the  proceeds  of  a  former  sale,  there  was  a  deficiency  m  the  sum  remaining  for  the 
payment  of  debts.  In  such  a  case  new  proceedings  must  be  Instituted  {Ackley  v- 
Dygert,S3  Sarklll). 
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such  land.  Very  similar  proceedings  may  be  had  for  that  pur- 
pose as  are  prescribed  in  respect  to  lands  of  which  he  died  seized. 
These  proceedings,  and  the  equitable  interests  of  the  parties  con- 
cerned, are  provided  for  by  the  statute  in  detail  (2  R.  S.  Ill,  §§  66- 
T5).  And  where  the  deceased  was  the  assignee  of  a  contract  for 
the  purchase  of  land,  his  interest  may  be  sold  in  the  same  way  as 
if  he  was  the  original  purchaser  (Z.  183Y,  c.  460,  §  42).*  So,  too,, 
the  vendee's  title,  under  an  unwritten  contract  for  purchase  of 
land,  taken  out  of  the  statute  of  frauds  by  his  part  performance,, 
is  subject  to  sale  under  this  statute  (Richmond  v.  Foote,  3  Lans. 
244).  But  where  a  purchaser,  in  possession  under  an  executory 
contract,  died,  leaving  his  heir  in  possession,  and  after  the  pur- 
chase money  fell  due  and  was  unpaid,  the  vendor  rescinded  the 
contract,  and  recovered  judgment  in  ejectment  against  the  heir^ 
and  then  conveyed  the  premises  to  the  heir,  it  was  held  that  the  heir 
acquired  complete  title,  and  that  the  surrogate  could  not  order  a  sale 
{Goodwin  V.  Welin,  2  Abb.  Ct.  Ajpp.  Dec.  258). 

In  directing  the  sale,  the  surrogate  is  bound  to  decree  the  sale 
of  the  entire  title  to  so  much  as  is  sold  at  all.  He  has  no  author- 
ity to  protect  a  life  estate  created  by  the  wiU  of  the  decedent  by 
selling  the  remainder  first,  however  equitable  such  an  arrangement 
might  be  {PeUetreau  v.  Smith,  30  Rarh.  494).  'Eor  can  he  set 
apart  from  the  proceeds  of  the  sale  the  estimated  value  of  such 
life  estate,  before  applying  them  to  the  payment  of  debts.  He 
can  only  follow  the  directions  of  the  statute  {lb)  "Where  it  ap- 
pears that  the  title  of  the  deceased  to  the  lands  is  controverted,, 
and  that,  therefore,  a  sale  can  not  be  advantageously  made,  pro- 
ceedings win  be  stayed  until  the  parties  have  had  an  oppor- 
tunity to  determine  the  title  in  a  competent  court.  Aiter 
proper  time  to  institute  a  suit  has  been  allowed,  and  none  is 
brought,  a  sale  wiU  be  ordered  if  the  creditors  still  require  it.  Th& 
surrogate  has  no  jurisdiction  to  pass  upon  the  title  where  the  lands 
were  prima  facie  vested  in  the  deceased  {Hewitt  v.  Hewitt,  3 
Rradf.  265).  After  a  sale  of  mortgaged  premises,  under  a  decree 
of  foreclosure,  an  administrator  of  the  mortgagor  should  be  en- 
joined from  selling  the  same  land  in  a  proceeding  commenced 

*  Under  the  act  of  1786,  c.  27,  §  6,  only  legal  estates  could  be  sold.     An  equitable- 
interest  was  not  within  that  statute  {lAvingston  v.  Livingston,  3  Johns.  Ch.  148). 
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aiter  Us  pendens  filed  in  the  foreclosure.  He  should  set  up  his 
rights,  if  any,  to  the  surplus  [Bremoort  v.  McJimsey,  1  Mdw.  651). 
Where  the  land  in  which  the  widow's  dower  has  been  assigned 
to  her  is  ordered  to  be  sold  for  the  payment  of  the  decedent's 
•debts,  and  the  whole  is  probably  insufficient  to  pay  them,  the  third 
assigned  to  the  widow  may  be  sold,  subject  to  her  life  estate 
■{Maples  V.  Howe,  3  Barb.  Ch.  611). 

The  purchaser  of  land  at  a  sale  under  the  statute  takes  the 
growing  crops.  A  tenant  occupying  under  the  heir  or  devisee, 
within  the  three  years,  sows  his  crops  at  that  hazard  {Jewett  v. 
Keenholts,  16  Barl.  193). 

Bond  for  application  of  proceeds.] — Before  any  order  for  the 
mortgage,  lease,  or  sale  of  any  real  estate  can  be  made,  the  exec- 
utor or  administrator  must  execute  a  bond  to  the  people  of  the 
state,  with  sufficient  sureties,  to  be  approved  by  the  surrogate.*  In 
case  of  a  mortgage  or  lease,  it  must  be  in  a  penalty  double  the 
amount  to  be  raised  by  such  mortgage  or  lease,  conditioned  for 
the  faithful  application  of  the  moneys  arising  from  such  mortgage 
or  lease  to  the  payment  of  the  debts  established  before  the  surro- 
gate on  granting  the  order,  and  for  the  accounting  for  such  moneys 
whenever  required  by  such  surrogate,  or  by  any  court  of  competent 
authority  (2  E.  S.  103,  §  21).  And  in  a  case  of  sale,  it  must  be  in 
a  penalty  double  the  value  of  the  real  estate  ordered  to  be  sold, 
conditioned  that  the  executors  or  administrators  wiU  pay  all  the 
moneys  arising  from  such  sale,  after  deducting  the  expenses  there- 
of, and  wiU  deliver  all  securities  taken  by  them  on  such  sale  to  the 
surrogate,  within  twenty  days  after  the  same  shall  have  been  re- 
ceived and  taken  by  them  (2  It.  S.  104,  §  22).  If  the  executors  or 
administrators  do  not  execute,  within  a  reasonable  time,  the  bond 
required,  the  surrogate  must  appoint  a  disinterested  freeholder  to 
execute  such  mortgage  or  lease  or  to  make  such  sales,  who  must 
execute  a  bond  similar  to  that  required  of  the  executors  or  admin- 
istrators ;  and  in  making  such  appointment  the  surrogate  must  give 

*  The  sale  is  not  invalidated  by  reason  that,  after  the  filing  of  any  such  petition, 
any  bond  required  by  law  was  given  by  less  than  all  the  executors  or  administrators 
petitioning ;  nor  by  reason  that  any  further  proceeding,  notice,  sale,  deed,  or  return 
was  had  or  made  by  less  than  the  whole  number  of  executors  or  administrators  peti- 
tioning (Z.  1850,  0.  82,  §  S). 
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preference  to  any  person  nominated  by  tlie  creditors  (2  R.  S.  104, 
§  23).  Upon  the  bond  being  executed  and  filed  with  him,  the  sur- 
rogate must  order  the  mortgage,  lease,  or  sale  to  be  made  by  the 
person  so  appointed,  who  possesses  in  this  respect  all  the  power 
conferred  by  the  statute  on  executors  and  administrators  ;  and  is, 
in  like  manner,  liable  to  account,  and  to  be  compelled  to  satisfy 
debts,  to  pay  over  moneys,  and  to  deliver  securities  (2  JR.  S.  104, 
§  24).* 

Order  for  saleJ] — The  order  must  specify  the  lands  to  be  sold, 
and  the  surrogate  may  therein  direct  the  order  in  which  several 
tracts,  lots,  or  pieces  shall  be  sold.  If  it  appear  that  any  part  of 
the  real  estate  has  been  devised,  and  not  charged  in  such  devise 
with  the  payment  of  debts,  the  surrogate  must  order  that  the  part  - 
descended  to  heirs  be  sold  before  that  so  devised ;  and  if  it  appear 
that  any  lands  devised  or  descended  have  been  sold  by  the  heirs  or 
devisees,  then  the  lands  remaining  in  their  hands  unsold  must  be 
ordered  to  be  first  sold ;  and  in  no  case  can  land  devised,  expressly 
charged  with  the  payment  of  debts  be  sold  under  any  order  of  a 
surrogate  (2  R.  S.  103,  §  20).  Although  the  order  must  specify 
the  land  to  be  sold,  it  need  not  describe  it  by  metes  and  bounds ; 
and  an  order  specifying  the  land  as  that  of  which  the  decedent 
was  seized,  being  91  acres  out  of  the  southwest  corner  of  lot 
No.  11,  in  the  town  of,  &c.,  has  been  held  to  sufficiently  describe 
the  premises  {Bloom  v.  Burdich,  1  Hill,  130).  And  so  a  de- 
scription of  the  property  as  "  so  much  of  the  100  acres  on  lot 
No.  4,  as  is  known  and  distinguished  by  the  town  plot  called  the 
village  of  J.,"  has  been  held  sufficient  {Jackson  v.  Irwin,  10  Wend. 
441).  Lands  omitted  in  a  first  order,  by  reason  of  a  mistake  in  the 
boundaries,  may  be  sold  by  virtue  of  a  second  order,  made  on  the 
petition  of  the  administrator  showing  the  mistake,  without  any 
new  order  to  show  cause  {Sheldon  v.  Wright,  1  Barb.  39).  But 
where  the  proceedings  in  regard  to  the  first  order  have  been  con- 
ducted without  any  irregularity,  the  surrogate  should  leave  the 
administrator  free  to  act  according  to  it,  and  should  not  attempt 
to  conti'ol  his  discretion  by  a  second  order  {Matter  of  Lawrence,  6 
N.  Y.  Leg.  Obs.  2Y4).     The  executor  or  administrator,  or  other 

*  TjDder  the  act  of  1813,  filing  the  bond  several  days  after  the  date  of  the  mort- 
gage was  held  sufficient  {Pox,  v.  lApe,  24i  Wend.  164). 
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person  maMhg  tlie  sale,  may,  if  he  deems  it  beneficial  to  tlie  estate, 
seU  in  separate  lots,  although  the  order  of  sale  describes  the  prop- 
erty as  a  single  parcel  {Delaplaine  v.  Lawrence,  3  i\^.  Y.  301). 
The  act  contemplates  proceedings  similar  to  those  which  take 
place  on  other  judicial  sales,  and  in  all  such  sales  it  is  the  duty  of 
the  officer  conducting  them  to  sell  the  property  in  such  parcels  as 
will  be  best  calculated  to  secure  the  greatest  aggregate  amount  {lb.) 

Death  of  executor,  c&c.] — If,  after  the  making  of  the  order  to 
sell,  mortgage,  &c.,  the  executor  or  administrator,  or  other  person 
named  therein,  dies  or  is  removed,  or  becomes  otherwise  disqual- 
ified to  act,  while  the  same  order  remains  wholly  or  partially  un- 
executed, the  proceedings  in  relation  thereto  are  not  affected 
thereby ;  and  the  surrogate  making  the  order  may  authorize  the 
administrator  with  the  will  annexed  or  otherwise,  or  a  disinterested 
freeholder,  as  in  the  case  of  an  original  order,  to  execute  the  order 
in  the  same  manner  and  with  the  like  effect  as  if  the  order  had 
been  executed  by  the  person  originally  named  therein.  The  ad- 
ministrator or  other  person  so  to  be  authorized  must,  however,  be- 
fore receiving  such  authority,  give  the  like  security  as  would  be 
required  on  the  granting  of  an  original  order  for  the  mortgage, 
lease,  or  sale  of  any  real  estate  (Z.  1850,  c.  162,  §  1). 

Notice  of  salei\ — ^Whenever  a  sale  is  ordered,  notice  of  the 
time  and  place  of  holding  the  same  must  be  given,  as  follows :  1. 
By  posting  it  for  six  weeks  at  three  of  the  most  public  places  in 
the  town  or  ward  where  the  sale  is  to  be  had ;  and,  2.  By  publica- 
tion for  six  weeks  successively  in  a  newspaper  printed  in  the 
county,  if  there  be  one  printed  in  the  county,  and  if  there  be  none, 
then  in  the  state  paper.  The  notice  must  describe  the  lands  and 
tenements  to  be  sold  with  common  certainty,  by  setting  forth  the 
number  of  the  lots,  and  the  name  or  number  of  the  township  or 
towns  in  which  they  are  situated ;  if  the  premises  can  not  be  so 
described,  they  must  be  described  in  some  other  appropriate  man- 
ner, and  in  all  cases  the  improvements  thereon,  if  any,  must  be 
stated  (2  R.  S.  104,  §  25). 

Place  of  sale.\ — The  sale  must  take  place  in  the  county  where 
the  premises  are  situated,  at  public  vendue,  between  nine  in  the 
morning  and  sunset  of  the  same  day  (2  R.  8.  104,  §  26). 


MORTGAGE,  &o.  OF  REAL  PROPERTY  FOR  DEBTS.  271 

Executor  can  not  Buy. — Vacating  Sale. 

Executor  can  not  huy.] — The  executors  or  administrators  mak- 
ing the  sale,  'and  the  guardians  of  any  minor  heirs  of  the  deceased, 
are  prohibited  from  directly  or  indirectly  purchasing  or  being  in- 
k  erested  in  the  purchase  of  any  part  of  the  real  estate  so  sold. 
All  sales  made  contrary  to  this  prohibition  are  void ;  but  a  guardian 
is  not  thereby  prohibited  from  purchasing  for  the  benefit  of  his  ward 
(2  R.  S.  104,  §  27).  Within  this  prohibition  a  purchase  by  one  acting 
as  the  agent,  or  for  the  benefit,  of  the  administrator,  &c.,  is  void 
{Forbes  v.  Halsey,  26  iV.  Y.  53).  And  if  the  administrator,  &c., 
after  the  property  is  struck  ofE,  but  before  confirmation  of  the  sale, 
becomes  himself  interested  in  a  purchase  made  by  one  employed  by 
Mm  to  act  as  auctioneer,  the  sale  is  void  {Terwilliger  v.  Brown,  59 
Barl.  9,  affi'd  in  44  JSf.  T.  237).  The  facts  that  the  fair  value  of 
the  premises  was  bidden,  and  the  sale  was  afterwards  confirmed  ex 
parte,  wiU  not  give  it  validity.  Nor  is  it  material  that  the  agree- 
ment by  which  the  executor  became  interested  might  be  void  under 
the  statute  of  frauds  {lb.)  And  a  residuary  devisee  may  come 
into  a  court  of  equity,  and  have  the  sale  set  aside,  and  the  property 
resold  {lb.)  In  case  there  has  been  a  violation  of  the  statute,  or 
where  there  has  been  fraud  in  the  sale,  the  relief  is  not  confined 
to  an  application  to  the  surrogate  to  set  the  sale  aside,  but  it  may 
be  attacked  by  a  direct  proceeding  in  the  supreme  court  {lb.  and 
Woodruff  Y.  Cook,  2  Edw.  259). 

Sale  on  credit?^ — On  such  sales  the  executors  or  administrators 
may  give  such  length  of  credit,  hot  exceeding  three  years,  for  not 
more  than  three-fourths  of  the  purchase  money,  as  seems  best  cal- 
culated to  produce  the  highest  price,  and  as  is  directed  or  approved 
by  the  surrogate.  Payment  of  the  moneys  for  which  credit  is 
given  must  be  secured  by  a  bond  of  the  purchaser,  and  by  a  mort- 
gage of  the  premises  sold  (2  R.  8.  106,  §  28).  The  executors  are 
not,  however,  obliged  to  sell  on  credit,  and  in  the  absence  of  amy 
direction  by  the  surrogate,  or  any  assent  on  the  part  of  the 
creditors,  may  decline  to  do  so  {Maples  v.  Howe,  3  Barb.  Ch. 
611). 

Yacating  sale.] — Upon  the  s^e  being  had,  the  executors  or  ad- 
ministrators must  immediately  make  a  return  of  their  proceedings 
to  the  surrogate  who  granted  the  order  of  sale.  The  surrogate  is 
required  to  examine  the  proceedings,  and  may  also  examine  such 
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executors  or  administrators,  or  any  other  person,  on  oatli,  touch- 
ing the  same.  If  he  is  of  opinion  that  the  proceedings  were  un- 
fair, or  that  the  sum  bid  is  disproportionate  to  the  value,  and  that 
a  sum  exceeding  such  bid  at  least  ten  per  cent.,  exclusive  of  th» 
expenses  of  a  new  sale,  may  be  obtained,  he  must  vacate  such  sale,  ■ 
and  direct  that  another  be  had.  ISTotice  of  the  resale  must  be 
given,  and  the  sale  be  in  all  respects  conducted  as  the  sale  on  the 
first  order  (2  H.  S.  105,  §  29). 

Confirming  sale.]—Oix  the  contrary,  however,  if  it  appears  to 
the  surrogate  that  the  sale  was  legally  made  and  fairly  conducted, 
and  that  the  sum  bid  was  not  disproportionate  to  the  value  of  the 
property  sold,  or,  if  disproportionate,  that  ten  per  cent,  more  in 
addition  to  the  expenses  of  sale  can  not  be  obtained,  he  must  make 
an  order  confirming  the  sale,  and  directing  conveyances  to  be  exe- 
cuted (2  R.  S.  105,  §■  30).*  Under  the  act  of  1819  (which  con- 
tains the  same  provisions  as  the  Revised  Statutes),  a  sale  was  void 
as  against  the  heirs,  unless  an  order  of  confirmation  was  obtained 
previous  to  the  conveyance  to  the  purchaser,  although  the  sale  was 
hona  fide,  and  the  proceeds  were  applied  to  the  debts  of  the  in-  • 
testate  {Rea  v.  MoEaohron,  13  Wend.  465).  The  sales  may  be 
confirmed  in  part  and  vacated  in  part.  When  any  parcel  has  been 
fairly  sold,  and  for  an  adequate  price,  the  sale  should  be  confirmed. 
If  another  parcel  has  been  sold  for  an  inadequate  price,  and  the 
surrogate  is  satisfied  that,  upon  a  resale,  ten  per  cent,  more  can  be 
realized,  it  is  his  duty  to  vacate  the  sale  of  such  parcel,  whatever 
else  may  be  done  in  respect  to  the  other  property  sold  {Delaplaine 
V.  Lamrence,  3  N.  Y.  801).  If  the  sale  was  not  illegally  made  or 
unfairly  conducted,  the  surrogate  is  imperatively  required  to  con- 
firm it,  unless  a  sum  exceeding  the  bid  by  ten  per  cent.,  exclusive 
of  expenses,  can  be  obtained  {Rorton  v.  Ilorton,  2  Bradf.  200)> 
But  he  can  not  vacate  it  and  order  a  resale  merely  because  suck 
new  bid  can  be  obtained.  Even  if  a  larger  bid  can  be  obtained, 
yet  if  the  sum  bid  was,  at  the  time,  an  adequate  price,  the  sale 
should  not  be  disturbed,  unless  the  proceedings  were  unfair  {Kavn, 
V.  Masterton,  16  iT.  Y.  174).     Audi  the  fact  that  several  lots  were 

*  Sales  tefore  the  Revised  Statutes,  in  which  irregularities  had  occurred, 
■were  subject  to  confirmation  by  a  proceeding  before  the  chancellor  (2  R.  S.  110, 
§§  61-66). 
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sold  together,  being  described  together  in  the  petition  and  order 
of  sale,  is  not  ground  for  vacating  the  sale,  unless  it  appears  that 
they  would  have  brought  more  if  sold  separately  (Morton  v.  Morton, 
2  Bradf.  200).  The  power  to  confirm  the  sale,  which  is  conferred 
on  the  surrogate,  does  not,  it  seems,  include  the  power  to  compel 
payment  of  the  bid  and  the  taking  of  a  conveyance,  and  the 
surrogate  can  not  exercise  that  power  {Butler  v.  Emmett,  8  Paige„ 
12). 

Execution  of  conveyances.'] — Conveyances  are  executed  to  the 
purchaser  by  the  executors  or  administrators,  or  the  person  ap- 
pointed by  the  surrogate  to  make  the  sale.  They  must  contain, 
and  set  forth  at  large  the  original  order  authorizing  a  sale,  and  the 
order  confirming  the  same  and  directing  the  conveyance.  They 
convey  all  the  estate,  right,  and  interest  in  the  premises  of  the  de- 
ceased at  the  time  of  his  death,  free  and  discharged  from  all  claim 
for  dower  of  the  widow  of  the  testator  or  intestate  (2  R.  S.  105, 
§  31).  A  conveyance  which  omits  to  recite  at  large  the  order  of 
sale  is  void  at  law,  though  it  may  be  confirmed  by  the  supreme 
court  {Atkins  v.  Kinnan,  20  Wend.  241).  But  an  error  in  the  re- 
cital of  the  order  of  sale  may  be  disregarded,  where  the  dis- 
crepancy appears  on  the  face  of  the  deed  {Sheldon  v.  Wright,  6  iT. 
T.  49Y,  affi'g  s.  o.  7  Barh.  39).  Ajid  if  the  deed  is  inopera- 
tive by  reason  of  defective  recitals,  the  defects  may  be  healed  by 
a  second  deed,  which  may  be  treated  as  relating  back  {Sheldon  v.. 
Wright,  7  Barh.  39).  The  provision  in  regard  to  the  conveyance; 
being  free  from  all  claim,  of  the  widow  for  dower  does  not  affecfc 
the  case  where  the  widow  has  had  her  dower  assigned  to  her.  la 
that  case  the  sale  is  subject  to  her  dower  right  {Lawrence  v.  Miller ^ 

2  N.  T.  245  ;  Lawrence  v.  Brown,  5  N.  T.  394 ;  Maples  v.  Mowe^ 

3  Barh.  Ch.  611). 

Purchaser  in  good  faith.'] — ISTo  offense,  in  relation  to  the  giv- 
ing of  notice  of  sale,  or  the  taking  down,  or  defacing  such  notice, 
affects  the  validity  of  such  sale  to  any  purchaser  in  good  faith, 
without  notice  of  the  irregularity  (2  P.  S.  110,  §  59).  Every  sale 
and  conveyance  made  pursuant  to  the  statute  is  subject  to  aU 
charges  by  judgment,  mortgage  or  otherwise,  upon,  the  lands  sold^ 
existing  at  the  time  of  the  decedent's  death  (2  P.  S.  105,^  1 32).. 

18 
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Proceeds  of  sale.] — ^If  the  proceeds  of  the  mortgage,  &c.,  paid 
over  to  the  surrogate,  are  sufficient  to  pay  all  the  debts  established, 
the  heirs  and  devisees,  and  all  the  remaining  lands  of  the  deceased 
are  exonerated  from  aU  claim  or  charge  by  reason  of  such  debts. 
If  the  proceeds  are  not  sufficient,  the  exoneration  is  pro  tanto  only 
(2  E.  8.  105,  §  33).* 

Compelling  account  of  proceeds.] — The  surrogate  has  the  same 
power  to  compel  any  executor  or  administrator  to  account  for  the 
proceeds  of  the  sale,  &c. ;  to  compel  the  payment  of  debts,  and 
the  payment  of  moneys  arising  from  such  sales,  and  the  delivery 
of  securities  taken  thereon,  as  if  the  real  estate  had  been  origiuaUy 
personal  estate,  in  the  hands  of  such  executor  or  administrator  (2 
B.  S.  106,  §  34:).f  The  proceeds  of  the  sale  must  be  brought 
into  the  surrogate's  office  for  the  purpose  of  distribution,  and 
must  be  retained  by  him  for  that  purpose  (2  B.  S.  106,  §  35). 
The  executors  or  other  persons  authorized  to  sell  are  allowed  their 
expenses  in  conducting  the  sale,  including  two  dollars  for  every 
deed  prepared  and  executed  by  them,  and  a  compensation  not  ex- 
ceeding two  dollars  a  day  for  the  time  necessarily  occupied  in  the 
sale  (Z.  1844,  c.  300,  §  2 ;  Z  E.  S.  5th  ed.  919).  Under  this  stat- 
ute a  reasonable  allowance  for  professional  advice  and  assistance  is 
a  necessary  expense,  but  where  there  is  no  contest,  charges  such  as 
allowed  by  the  chancery  fee-biU  for  services  in  litigated  cases, 
would  be  excessive  {Sigbie  v.  Westlahe,  14  N'.  Y.  281).  But  the 
^er  diem  allowance  can  only  be  granted  for  the  time  necessarily 
and  actually  occupied  in  the  business.  It  does  not  warrant  an 
.allowance  as  a  salary  during  the  conduct  of  the  business  {HiffMe  v. 

*  The  proceeds  of  a  sale  of  real  estate  made  in  pursuance  of  an  authority  given 
hy  any  last  will,  may  be  brought  into  the  office  of  the  surrogate  before  whom  the 
will  was  proved,  for  distribution;  and  the  surrogate  must  proceed  to  distribute  the 
same  in  like  manner  and  upon  like  notice  as  if  such  proceeds  had  been  paid  into  his 
office  in  pursuance  of  an  order  of  sale  of  real  estate  for  the  payment  of  debts  (i. 
1831,  c.  460,  §  16).  Before  the  Revised  Statutes,  it  was  held  that  where  the  land 
has  been  sold  to  pay  the  debts  of  the  estate,  by  order  of  the  probate  court,  the  estate 
of  the  heir  is  gone,  not  by  his  own  act  but  by  act  of  law,  and  the  fact  was  a  bar  to 
an  action  against  him  as  heir  thereto  (Covell  v.  Weston,  20  Johm.  414). 

f  Under  1  iJ.  L.  of  1813,  452,  the  executors  were  held  responsible  to  the  surro- 
gate, as  trustees,  and  the  proceeds  were  equitable  and  not  legal  assets  ( Tappen  v. 
Kain,  11  Johns.  120;  and  see  Willoughby  v.  McOluer,  2  Wend.  608;  Peck  v.  Mead, 
Id.  470). 
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Westlahe,  14  iT.  Y.  281).  There  can  be  no  lien  upon  sucli  money, 
even  for  the  fees  and  disbursements  upon  the  application  for  the 
sale.  The  entire  fund  must  be  brought  intact  into  the  office  of 
the  surrogate,  and  the  attorney  can  then  apply  to  that  officer, 
whose  duty  it  will  be  before  making  the  general  distribution,  to 
award  and  pay  him  a  reasonable  fee  for  his  services  in  the  matter 
of  the  sale,  together  with  his  necessary  ou^ay  thereon.  Eor  the 
services  rendered  to  the  administratrix,  apart  from  the  matter  of 
the  sale  of  the  real  estate  there  is  not  only  no  lien,  but  no  right  to 
priority  of  payment.  Such  priority  is  confined  to  the  "  charges 
and  expenses  of  the  sale."  And  apart  from  the  statute,  in  any 
case  where  moneys  are  realized  or  received  imder  the  orders  of  a 
court  competent  to  deal  equitably  with  the  fund,  there  can  be  no 
lien  upon  the  same  for  any  services  rendered ;  but  such  services 
mijst  be  paid  for,  if  it  be  sought  to  charge  the  fund,  by  the  order 
of  the  court  where  the  matter  is  pending  {Matter  of  Laniberson, 
63  Barl.  297). 

Expenses  of  sale,  dower,  c&c] — From  the  moneys  thus  brought 
into  his  office,  the  surrogate  must  pay  (1)  the  charges  and  expenses 
of  the  sale ;  (2)  he  must  satisfy  any  claim  of  dower  of  the  de- 
ceased's widow  in  the  lands  sold,  by  the  payment  of  a  sum  in 
gross,  according  to  the  annuity  tablfes,  providing  the  widow  con- 
sents to  accept  such  sum  in  lieu  of  her  dower,  by  an  instrument 
imder  seal,  duly  acknowledged  or  proved,  in  the  same  manner  as 
deeds  entitled  to  be  recorded ;  and  (3),  from  the  residue  he  must 
pay  any  sum  found  due  the  executors  or  administrators  upon  the 
settlement  of  their  accounts  after  applying  thereon  the  proceeds 
of  the  personal  estate  of  the  testator  or  intestate  (2  H.  S.  106, 
§  36,  as  am'd  Z.  1863,  c.  400,  §  1).  If,  after  reasonable  notice,  the 
widow  do  not  consent  to  receive  a  suin  in  gross,  the  surrogate  must 
set  apart  one-third  of  the  purchase  money  to  satisfy  her  claim,  and 
cause  it  to  be  invested  in  permanent  securities  on  annual  interest, 
in  his  name  of  office,  which  interest  must  be  paid  to  her  during 
life  (2  H.  S.  106,  §  37). 

Distribution  among  creditors.] — If,  after  making  these  deduc- 
tions, there  is  not  sufficient  money  remaining  to  pay  aU  the  debts, 
then  the  balance  must  be  divided  pro  rata  among  the  creditors 
without  giving  any  preference  to  bonds,  or  other  specialties,  or  to 
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any  demands  on  account  of  suit  brought  (2  H.  S.  106,  §  38),  and 
creditors  whose  debts  are  not  due  may  share  with  the  others,  upon 
deducting  from  the  debt  due  them,  a  rebate  of  interest  for  the  un- 
expired period  of  credit  (2  B.  S.  107,  §  39).  By  Z.  1874,  p.  323^ 
c.  267,  however,  the  charges  for  the  funeral  expenses  of  the  de- 
ceased are  made  a  preferred  debt,  and  must  be  paid  out  of  the  pro- 
ceeds of  the  sale  before  a  general  distribution  to  creditors  is  made. 

Notice  of  distribution.] — Before  any  distribution  is  made, 
notice  of  the  time  and  place  of  making  the  same,  must  be  pub- 
lished for  six  weeks  successively,  in  a  newspaper  printed  in  the 
county  where  the  surrogate  resides.  He  may  also  publish  such 
notice  in  such  other  newspaper  as  he  may  deem  most  likely  to 
give  notice  to  the  creditors  (2  H.  S.  107,  §  40).  At  the  ,time 
fixed  for  making  the  distribution,  the  surrogate  must  ascertain  the 
valid  and  subsisting  debts  against  the  deceased,  and  must  hear  the 
allegations  and  proofs  of  the  claimants  and  of  the  executors,  ad- 
ministrators, heirs,  devisees,  or  any  other  person  interested  in  the 
estate  of  the  deceased,  or  in  the  application  of  the  proceeds  of 
such  sale  (2  H.  S.  107,  §  41).  But  debts  established  on  the  appli- 
cation for  the  sale,  can  not  again  be  controverted,  unless  upon  the 
discovery  of  some  new  evidence  to  impeach  them,  and  then  only 
upon  due  notice  given  to  thS  claimant.  All  other  debts  or  de- 
mands must  be  proved  to  the  satisfaction  of  the  surrogate ;  and 
the  same  proceedings  may  be  had  to  ascertain  the  same  as  on  the 
application  for  the  order  of  sale  (2  li.  S.  lOT,  §  42).  In  the  dis- 
position of  the  proceeds,  regard  may  be  had  to  the  fact  that  some 
of  those  debts  are  also  entitled  to  be  partially  or  fully  paid  out  of 
funds  arising  from  the  sale  of  other  real  estate  in  another  state 
{Za/wrence  v.  Elmendorf,  5  Barb.  73).  The  heirs  may  set  up 
equitable  as  well  as  legal  defenses  to  creditors'  claims  on  the  pro- 
ceeds {Campbell  v.  BenwicTc,  2  Bradf.  80).  A  claim  for  mesne 
profits  may  be  enforced  agaiust  the  proceeds  {Zb.) 

Surplus.] — If  after  paying  from  the  proceeds  of  the  sale,  the 
debts  and  expenses,  there  is  any  overplus,  it  must  be  distributed 
among  the  heirs  and  devisees  of  the  deceased,  or  the  persons 
claiming  under  them,  in  proportion  to  their  respective  rights  in 
the  premises  sold  (2  R.  S.  107,  §  43)..  The  surrogate  may  admit 
claims  by  lien  on  the  land  against  the  heirs,  as  a  valid  charge 
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against  their  interest  in  the  surplus  {Sears  v.  Mack,  2  Bradf.  394). 
Thus,  where  the  heir  conveyed  a  part  of  the  inheritance,  with  war- 
ranty, and  the  land  was  subsequently  sold  by  order  of  the  surro- 
gate, for  the  decedent's  debts,  it  was  held  that  though  the  grantor 
was  a  married  woman,  the  grantee  had  an  equitable  lien  upon  the 
•  residue  of  the  inheritance,  to  the  extent  of  her  proportion  of  the 
proceeds  of  the  sale  {Eddy  v.  Traver,  6  Paige,  521). 

Share  of  minor.] — "Whenever  any  portion  of  the  surplus 
moneys  belong  to  a  minor,  or  to  any  person  who  has  a  temporary 
interest  in  the  money,  and  the  reversionary  interest  belongs  to  an- 
other person,  the  surrogate's  court  must  make  such  order  for  the 
investment  thereof,  and  for  the  payment  of  the  interest  and  of 
the  principal  thereof,  as  the  supreme  court  is  authorized  or  re- 
quired by  law  to  make  in  analogous  cases  (Z.  1850,  c.  150,  §  1). 
The  investments  must  be  by  loan,  secured  by  mortgage  upon  un- 
incumbered real  estate  within  this  state,  worth  at  least  double  the 
amount  of  such  investment,  exclusive  of  buildings  thereon,  in  the 
name  of  office  of  the  surrogate.  The  surrogate  must  keep  the 
securities  as  he  is  required  by  law  to  keep  other  securities  belong- 
'  ing  to  his  office,  and  the  interest  and  principal  must  be  distributed 
by  and  under  the  direction  of  the  surrogate,  ia  conformity  to  the 
■order  under  which  the  investment  shall  be  made,  and  to  the  per- 
son or  persons  entitled  thereto  (Z.  1850,  c.  150,  §  2). 

Deposit  of  securities.] — Securities  taken  on  the  sale  must  be 
delivered  to  the  surrogate,  and  kept  in  his  office.  He  must  collect 
the  moneys  due  thereon  from  time  to  time,  and  distribute  and 
apply  the  same  among  the  creditors  whose  debts  were  estab- 
lished before  him,  ia  the  same  proportion  as  provided  in  respect 
to  moneys  arising  on  the  sale  (2  Ji.  S.  107,  §  44).  The  securities 
taken  by  any  surrogate,  on  the  investment  of  a  principal  sum  at 
annual  interest,  to  satisfy  a  dower  claim,  must  be  kept  in  his  office 
as  part  of  his  official  papers,  and  be  delivered  to  his  successor ;  and 
it  is  made  the  duty  of  the  surrogate  to  collect  the  interest  and  pay 
it  to  the  person  entitled  thereto  (2  B.  S.  107,  §  45). 

Death  of  annuitant.] — After  the  death  of  the  person  entitled 
to  the  interest,  the  principal  sum  must  be  collected,  and  after  de- 
-ducting  the  surrogate's  costs  and  charges,  the  residue  must  be  dis- 
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tributed  among  the  creditors  who  have  estabUshed  their  debts  pre- 
vious to  the  original  investment,  in  the  same  manner  as  the  pro- 
ceeds of  sale  (2  E.  8.  108,  §  46),  and  if  there  is  any  surplus  it  must 
be  distributed  in  the  same  way  as  the  surplus  on  a  sale  (2  R,.  S- 
108,  §  47). 

Surplus  moneys  on  foreclosure.] — Whenever  there  remains- 
any  surplus  moneys  arising  from  the  sale  of  real  estate,  of  which 
any  deceased  person  died  seized,  by  virtue  of  any  mortgage  *  or 
other  lien  thereon,  given  by  or  obtained  against  such  person, 
during  life,  the  person  or  corporation  making  such  sale,  or  the 
person  holding  the  same,  must  pay  over  such  surplus  money  to  the 
suiTogate  having  jurisdiction  to  order  a  sale  of  the  decedent's 
land  for  the  payment  of  debts,  within  thirty  days  after  makiag^ 
such  sale.  The  surrogate's  receipt  discharges  such  person  or  cor- 
poration from  all  liability  on  account  of  such  moneys.  But  the  act 
which  requires  this  does  not  apply  to  any  ease  where  letters  testa- 
mentary or  letters  of  administration  within  this  state  have  been 
issued  to  the  personal  representatives  or  representative  of  such  de- 
ceased person  four  years  previously  to  the  making  of  the  sale  on 
which  the  surplus  moneys  arise  (Z.  1867,  c.  658,  §  1,  as  am'd  by  Z.  ' 
1871,  c.  834,  §  1). 

* 

Distribution.] — The  surrogate,  to  whom  such  moneys  are  paid, 
must,  upon  the  application  of  any  person  entitled  to  share  therein, 
by  petition  duly  verified  by  the  oath  of  the  applicant,  and  by 
such .  other  proof  as  he  may  require,  stating  the  names  and  resi- 
dences of  parties  entitled  to  share  therein,  and  also  describing  the 
premises  so  sold,  distribute  such  surplus  moneys  to  those  en- 
titled thereto,  in  the  same  manner,  by  like  proceedings  and  with 
like  effect  as  he  distributes  moneys  derived  from  the  sale  of  real 
estate  under  his  order  (Z.  1867,  c.  658,  §  2,  as  am'd  by  Z.  1870^ 
c.  170,  §  1). 

Proof  of  claimant.] — On  such  distribution,  the  claimants 
must  prove  their  rights  or  titles  thereto,  by  evidence  satisfactory 
to  the  surrogate  (Z.  1870,  c.  170,  §  2). 


*  As  to  moneys  arising  on  foreclosure  by  advertisement,  compare  2  Z.  1868,  p. 
1805,  c.  804,  am'd  by  2  L.  1810,  p.  1696,  c.  706,  §  2. 
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Contesting  claim.] — Any  claimant  may  controvert,  by  proofs 
before  tbe  surrogate,  the  claim  of  any  adverse  claimant  (Z.  1870, 
c.  lYO,  §  3). 

Special  guardians.] — If  any  of  the  claimants  of  such  moneys  are 
minors,  having  no  general  guardian  appearing  to  protect  their  rights, 
the  surrogate  must  appoint  some  proper  and  competent  person 
special  guardian  for  that  purpose.  A  written  consent  of  the  person 
appointed  to  serve  as  special  guardian  must  be  signed  by  him,  and 
filed  in  the  surrogate's  office ;  and  it  is  made  the  duty  of  the 
special  guardian  to  attend  the  proceedings  before  the  surrogate  on 
such  distribution,  and  protect  the  rights  and  take  care  of  the 
interests  of  the  minors  (Z.  1870,  e.  170,  §  4). 

Notice  of  distribution.]— The  party  applying  must  serve  or 
cause  to  be  served*  upon  all  persons  upon  whom  a  notice  of  such 
sale  was  served,  or  upon  all  persons  named  in  the  petition,  a  copy 
of  the  notice  of  distribution.  Such  notice  must  be  served,  and 
the  service  thereof  proved,  in  the  same  manner  as  in  the  case  of  a 
simimons  by  which  an  action  is  commenced  in  a  court  of  record 
(Z.  1870,  c.  170,  §  5). 

Beimbnrsement  of  heir.] — ^Where  the  personal  assets  were 
insufficient,  and  the  land  was  sold  for  the  payment  of  the  debts 
under  a  surrogate's  order,  and  assets  were  subsequently  discovered, 
it  was  held  that  the  devisees  were  entitled  to  be  reimbursed  out  of 
such  subsequently  discovered  assets  {Couch  v.  Delaplaine,  2  N.  T. 
397). 

Fraudulent  sale.] — A  fraudulent  sale,  contrary  to  the  statute, 
is  made  punishable  by  a  forfeit  of  double  the  value  of  the  land 
sold,  to  be  recovered  by  the  person  entitled  to  an  estate  of  inherit- 
ance therein  (2  E.  S.  110,  §  58). 

Record  of  proceedings.] — The  several  surrogates  are  required 
to  record  in  books,  to  be  provided  by  them  for  that  purpose,  all 
orders  and  decrees  by  them  made,  upon  any  proceedings  before 
them  in  relation  to  the  sale  of  real  estate,  and  must  file  and  pre- 
serve all  papers,  returns,  vouchers  and  documents  connected  with 
such  proceedings  (2  R.  S.  110,  §  60). 

Forms.] — For  forms  of  aU  the  proceedings,  on  the  mortgage, 
sale,  &c.,  see  Forms  E"os.  73-90. 
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AbTi  1. — ^Funeral  expenses. 
2. — Preferred  debts. 
3. — ^Payment  of  debts  in  general. 
4. — Time  of  payment. 
6. — Compelling  payment. 


■       ARTICLE    FIRST. 

FUNERAL    EXPENSES. 

Among  the  first  duties  of  an  executor,  is  to  provide  for  the 
suitable  interment  of  the  remains  of  the  deceased.  The  expense 
of  such  interment  forms  part  of  the  expenses  of  administration,* 
and  is  to  be  deducted  before  there  is  any  sum  at  the  disposal 
of  the  executors  for  the  payment  of  debts  and  legacies.  The 
amount  of  the  funeral  expenses  of  the  deceased  must  be  regulated 
by  the  circumstances  and  mode  of  living  of  the  deceased,  and 
the  usages  of  the  country,  and  whether  the  estate  is  or  is  not 
insolvent.  The  erection  of  a  headstone  at  the  decedent's  own 
grave,  may  be  considered  a  part  of  his  funeral  expenses,  where  the 
rights  of  creditors  can  not  be  defeated  thereby  ( Wood  v.  Vanden- 
hurgh,  6  Paige,  2T'7).t  And  not  only  is  an  executor  or  adminis- 
trator justified  in  paying  the  expenses  of  the  funeral  without  wait- 
ing to  ascertain  whether  the  estate  is  solvent,  but  he  is  liable  to  the 
extent  of  the  assets  that  have  come  to  his  hands  to  a  third  person 
who,  as  an  act  of  duty  or  necessity,  has  provided  for  the  interment 

*  For  instances  of  other  charges  which  may  be  allowed  as  necessarily  incurred  in 
the  course  of  administration,  see  Hosier  v.  Hasler  (1  Bradf.  248) ;  Etliott  v.  Lewis  (3 
Edw.  40);  Cowles  v.  Thompson.  (5  N.  Y.  Surr.  [1  Red/.']  490);  Everts  v.  Everts  {loi 
Barb.  511) ;  Mesick  v.  3fesici>  (1  Id.  120);   Younr/  v.  Brush  (28  K  Y.  66*?). 

■)■  In  a  recent  case  in  Pennsylvania  it  was  held  that  the  expenses  (Si  a  tombstone 
could  be  allowed,  even  as  against  creditors  (Porter's  Appeal,  61  Leg.  Intell.  338,  and 
see  Fairman's  Appeal,  30  Conn.  205).  Otherwise  of  a  monument  costing  $285 
{Springsteen  v.  Samson,  32  N.  Y.  1\i). 


PAYMENT  OF  FUNERAL  EXPENSES  AND  DEBTS.  281 

Classes  of  Debts. 

of  the  deceased.  Thus,  an  undertaker,  who  superintended  the 
burial  of  an  intestate  having  no  friends  or  relations  in  the  city,  was 
allowed  to  recover  the  charges  therefor  from  the  administrator, 
who  afterwards  took  out  letters,  and,  having  in  his  hands  sufficient 
assets,  refused  to  pay  the  bill  {Eappelyea  v.  Russell,  1  Daly,  214). 
Though  the  estate  is  ultimately  liable  for  the  funeral  expenses  of 
the  deceased,  and  they  are  to  be  allowed  to  the  executor,  on  his 
final  accounting,  the  executor  is,  in  the  first  instance,  personally 
liable  to  the  one  who  furnishes  them  on  his  order.  And,  in  case 
of  his  death  or  removal,  after  giving  the  order,  and  the  appoint- 
ment of  a  new  administrator  in  his  place,  no  action  against  the 
latter,  as  representing  the  estate,  can  be  maintained  thereon 
{Ferrin  v.  Myrick,  41  N.  Y.  315).* 


ARTICLE  SECOND. 

PEEFEEEED   DEBTS. 

Glasses  of  debts.'] — After  deducting  the  funeral  expenses  and 
the  costs  of  administration,  the  money  remaining  in  the  hands  of 
the  executors  or  administrators  is  to  be  applied  to  the  payment  of 
the  debts  of  the  deceased. f  Every  executor  and  administrator  is, 
by  the  statute,  directed  to  proceed  "  with  diligence "  to  pay  the 
debts  of  the  deceased,  and  is  required  to  pay  them  according  to 
the  following  order  of  classes  : 

"  1.  Debts  entitled  to  a  preference,  under  the  laws  of  the 
United  States : 


*  In  that  case  an  administrator,  having  made  a  contract  with  the  plaintiff,  engag- 
ing him  to  furnish  gravestones  for  the  grave  of  the  intestate,  was  subsequently  re- 
moved, and  the  defendant  appointed  administrator  in  his  place.  Held,  on  demurrer 
to  a  complaint,  alleging  the  contract  of  the  defendant's  predecessor  for  the  grave- 
stones, their  construction  by  the  plaintiff,  his  readiness  to  deliver  them,  and  sufficient 
assets  in  the  hands  of  the  defendant,  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  the  demurrer  must  be  sustained.  And  it  was  said  by  Hunt, 
Ch.  J.,  that,  in  all  causes  of  action  arising  upon  contracts  made  by  executors  or  ad- 
ministrators, the  claim  is  against  the  executor  or  administrator  personally,  and  not 
against  the  estate,  and  the  judgment  must  be  de  bonis  propriis. 

f  The  question  as  to  what  expenses  of  administration  are  allowable,  will  be  con- 
sidered in  the  chapter  on  Accounting. 


2S2  PAYMENT  OF  FUNERAL  EXPENSES  AND  DEBTS. 

Classes  of  Debts. 

"  2.  Taxes  assessed  upon  the  estate  of  the  deceased,  previous 
to  his  death : 

"  3.  Judgments  docketed,  and  decrees  enrolled,  against  the  de- 
ceased, according  to  the  priority  thereof,  respectively  : 

"  4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills  . 
and  unliquidated  demands  and  accounts"   (2  E.  8.   87,  §  27). 

Kents  due  or  accruing,  upon  leases  held  by  the  deceased  at  the 
time  of  his  death,  may,  by  order  of  the  surrogate,  be  paid  before 
debts  of  the  fourth  class,  if  it  appears  to  the  satisfaction  of  the  sur- 
rogate that  such  a  preference  will  benefit  the  estate  (2  M.  8.  87, 
§  30).  With  the  exception  of  rent,  no  preference  can  be  given  in 
the  payment  of  any  debt,  over  other  debts  of  the  same  class,  ex- 
cept those  specified  in  the  third  class  ;  i.  e.,  judgments  and  decrees, 
which  are  to  be  paid  according  to  the  time  of  their  docketing  (2 
Id.  87,  §  28).  Debts  not  due  are  placed  on  an  equality  with  debts 
due  and  payable  {Id.),  and  may  be  paid  by  an  executor  or  adminis- 
trator, according  to  the  class  to  which  they  may  belong,  after  de- 
ducting a  rebate  of  legal  interest  upon  the  sum  paid,  for  the  time 
unexpired  {Id.  §  29).  The  commencement  of  a  suit  for  the  recov- 
ery of  any  debt,  or  the  obtaining  a  judgment  thereon  against  the 
executor  or  administrator,  does  not  entitle  such  debt  to  any  pref- 
erence over  other  debts  of  the  same  class  (2  M.  8.  87,  §  28).*  A 
debt  due  to  an  executor  or  administrator  has  no  preference  over 
others  of  the  same  class,  and  he  can  not  retain  funds  in  his  hands 
for  the  payment  of  such  a  debt  (2  Id.  88,  §  33).-t- 

"We  wUl  now  consider  in  detail  the  different  classes  of  debts 
made  by  the  statute. 

*  Before  the  Revised  Statutes,  if  one  of  two  creditors,  of  equal  degree,  com- 
menced an  action  first,  he  gained  a  priority  which  could  not  he  defeated  by  the 
executor's  voluntary  payment  to  another ;  but  the  executor  might  give  a  preference 
to  the  other,  by  confessing  judgment  to  him  pending  the  suit  of  the  first,  and  plead- 
ing such  judgment  in  bar  (Ruggles  v.  Sherman,  14  Johns,  446).  And  a  creditor  who 
obtained  the  first  judgment  against  the  executors  of  one  who  died  before  the  Re- 
vised Statutes,  and  levied  upon  legal  assets  thereafter,  was  entitled  to  priority  of 
payment  (Mapes  v.  Coffin,  5  Paige,  296). 

\  Before  the  Revised  Statutes,  an  executor  was  entitled  to  retain  his  debt,  in  pref- 
erence to  other  creditors  of  the  lite  degree ;  and  to  have  the  assets  in  his  co-execu- 
tor's hands  applied  to  his  debt,  the  assets  in  his  own  being  insufficient  (Decker  v. 
Miller,  2  Paige,  149).  An  executor  who  assumed  his  trust .  previous  to  the  passage 
of  the  Revised  Statutes,  might — after  the  passage  of  the  statute — retain  for  a  debt 
due  him  in  the  same  way  [Rogers  v.  Hosach,  18  Wend.  3i9;  6  Paige,  415). 
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Preferenoe  under  United  States  laws.'] — By  the  Revised  Stat- 
utes of  tlie  United  States  (p.  691,  §§  3466-34:68)  it  is  provided  that,, 
whenever  the  estate  of  any  deceased  debtor  in  the  hands  of  the  ex- 
ecutors or  administrators  is  insufficient  to  pay  all  the  debts  due  from 
the  deceased,  the  debts  due  to  the  United  States  shall  be  first  satis- 
fied ;  and  every  executor  or  administrator  who  pays  any  debt  due 
by  the  estate  for  which  he  acts,  before  he  satisfies  and  pays  the 
debts  due  to  the  United  States,  is  answerable  in  his  own  person 
and  estate  for  so  much  as  remains  unpaid.  It  is  also  provided  that, 
whenever  the  principal  in  any  bond  given  to  the  United  States  is 
deceased,  and  his  estate  and  effects  are  insufficient  for  the  payment 
his  debts,  and  in  case  any  surety  in  the  bond  or  his  executor,  ad- 
ministrator or  assignee  pay  to  the  United  States  the  money  due  on 
the  bond,  such  surety,  his  executor,  administrator  or  assignee  shall 
have  the  like  priority  for  the  recovery  and  receipt  of  the  moneys 
out  of  the  estate  and  effects  of  the  deceased  principal  as  is  secured 
to  the  United  States,  and  may  maintain  a  suit  upon  the  bond,  in 
law  or  equity,  in  his  own  name  for  the  recovery  of  all  moneys  paid 
thereon. 

Taxes.] — The  taxes  upon  the  real  property  of  the  deceased,, 
which  are  to  be  paid  out  of  the  personal  estate,  are  only  those 
which  were  assessed  previous  to  the  death  of  the  deceased ;  and 
the  executors  or  administrators  are  not,  therefore,  warranted  in 
paying  taxes  assessed  subsequent  to  his  death  ( WiUfOX  v.  Smith, 
26  Barb.  316).  •  There  is  no  ratable  apportionment,  varying  accord- 
ing to  the  period  of  the  year  the  decedent  died,  but  taxes  due  at 
the  death  of  the  decedent  should  be  paid  from  the  personal  estate,, 
ajid  taxes  accruing  subsequently  are  chargeable  upon  the  land 
{Oriswold  v.  Oriswold,  4  Bradf.  216).  The  term  "taxes"  does 
not  include  assessments,  and  although  an  assessment,  which  was 
confirmed  at  the  time  of  the  decease  of  the  testator,  is  a  personal 
debt  and  should  be  paid  out  of  the  personal  estate,  it  is  not  entitled 
to  any  priority  before  other  debts  {Seabuvy  v.  Bowen,  3  Bradf. 
207). 

Judgments  and  decrees.] — Judgments  and  decrees  are  to, be 
paid  according  to  the  -priority,  in  point  of  time,  of  their  docketing 
{AinsUe  v.  Badcliff,  7  Paige,  439).  A  justice's  judgment  is  not 
a  debt  of  record  {Sherwood  v.  Johnson,  1  Wend.  443),  and  therefore 
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is  not  entitled  to  a  preference  until  a  transcript  of  the  judgment 
ias  been  filed  with  the  county  clerk,  and  the  judgment  docketed 
in  his  office  {Stevenson  v.  Weisser,  1  Bradf.  343).  Judgments 
rendered  iu  sister  states  cannot  be  docketed  here  under  the  statute, 
and  therefore  rank  only  as  simple  contract  debts  {Brown  v.  PvMic 
A  dm,'mistrator,  2  Bradf.  103).  In  order  to  give  a  judgment  any 
priority,  it  must  be  against  the  deceased ;  a  judgment  against  his 
personal  representative  is  not  preferred  {Parker  v.  Gainer,  17 
Wend.  559).  And  the  judgment  must  be  perfected  before  the 
■death  of  the  debtor ;  if  it  is  not  perfected  until  afterwards,  it  is  not 
entitled  to  preference  {Mitchdl  v.  Mowrd,  31  N.  Y.  356 ;  s.  o.  19 
Abb.  Pr.  1).  Thus,  a  judgment  entered  after  the  decedent's  death, 
upon  a  stipulation  in  admiralty  given  by  him,  is  not  entitled  to  pri- 
ority {Bernes  v.  Weisser,  2  Bradf.  312). 

A  surety  who  has  paid  a  joint  judgment  against  himself  and 
the  deceased,  his  principal,  may  take  an  assignment  of  the  judg- 
ment, and  enforce  it  as  a  preferred  claim  against  the  estate  {Good- 
year V.  Watson,  14  Barb.  481).  But  where  creditors  of  a  firm, 
having  obtained  judgment  against  all  its  members,  release  two  of 
the  partners,  upon  receiving  the  covenant  of  the  third  to  pay  out 
of  a  particular  fund,  they  must  come  in,  upon  the  de^ith  of  the 
covenantor,  not  as  judgment  creditors,  but  as  specialty  creditors  of 
his  estate  {Hosack  v.  Rogers,  8  Paige,  229,  affi'd,  25  Wend.  313). 

Pent^ — Rent  is  not,  in  the  absence  of  proof  of  peculiar  circum- 
stances, a  preferred  demand ;  and  where  no  proof  of  actual  benefit 
is  made  or  stated  in  the  petition  upon  which  the  surrogate  assumes 
toihear  the  claim,  it  is  error  if  he  adjudge  it  a  preferred  claim,  un- 
der the  statute  {Cooper  v.  Felter,  6  Lans.  485).  But  where  the 
surrogate's  decree  stated  that  it  appeared,  to  his  satisfaction,  that  a 
preference  allowed  by  him  would  benefit  the  estate,  it  was  held 
conclusive  upon  appeal  {Eovey  v.  Smith,  1  Barb.  372).  Rent  of  a 
pew  in  church  is  not  a  preferred  debt,  unless  it  be  due  on  a  lease  for 
years,  which  is  assets  m  the  hands  of  the  personal  representative 
{Johnson  v.  Oorhett,  11  Paige,  265). 
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ARTICLE  THIED. 

•  PAYMENT   OF   DEBTS    IN   GENERAL. 

Having  considered  tlie  question  as  to  what  debts  are  entitled  to 
a  preference  in  payment  by  tbe  executors,  we  now  pass  to  the  ex- 
planation of  what  claims  are  to  be  paid  by  the  execntors  or  admin- 
istrators from  the  personal  estate.  The  rights  of  action  against  a 
deceased  person  which'  survive  have  already  been  stated  {ante,  p. 
240),  and  all  such  claims  on  being  liquidated  and  the  amount  de- 
termined in  the  proper  manner  are  to  be  paid  out  .of  the  personalty. 
In  addition  to  such  debts,  we  may  mention  certain  other  demands- 
as  constituting  valid  claims  against  the  estate.  They  belong  to  the 
fourth  class  of  debts  enumerated  in  the  statute,  and  are  to  be  paid 
jpro  rata  after  the  preferred  debts.  Thus,  a  balance  due  from  a 
deceased  partner  to  a  surviving  copartner,  on  account  of  the  part- 
nership transactions  (Bahoock  v.  Lillis,  4  Bradf.  218 ;  s.  o.  sub- 
nom.  Sellii  Case,  4  Mb.  Pr.  272 ;  Payne  v.  Matthews,  6  Paige^ 
19) ;  *  the  purchase  money  of  land  contracted  but  not  paid  for  by 
the  decedent,  unless  the  venders  elect  to  look  to  the  land  {Johnson 
V.  Corbett,  11  Paige,  265);  and  an  order  for  judgment  as  in  case 
of  nonsuit,  against  the  decedent  in  his  lifetime,  entered  in  the 
minutes  of  the  court,  though  the  record  be  not  signed  or  filed  till 
after  his  death  {Salter  v.  Neaville,  1  Bradf.  488),  are  examples, 
of  this  class  of  debts.  So,  if  an  executor  or  administrator  pays 
debts  of  the  estate  out  of  his  own  funds,  to  the  value  of  the  per- 
sonal assets  in  hand,  he  may  apply  those  assets  to  reimburse  him- 
self {LvoingstouY.  Wewkirh,  3  Johns.  Ch.  312);  and  if  one  of 
several  joint  debtors  dies  solvent,  and  the  survivors  are  insolvent, 
equity  will  decree  payment  out  of  the  assets  of  the  deceased  {Mar- 
shall V.  De  Orqot,  1  Cai.  Cas.  122).  Where  a  married  woman 
authorized  her  husband  to  contract  for  work  and  materials  for  a 
house  she  was  erecting  upon  her  separate  estate,  and  for  the  repair 
of  other  buildings  belonging  to  her  estate  (the  contract  being  par- 
tially executed  during  her  life,  and  completed  after  her  death),  it 
was  held  that  the  administrator  of  the  estate  with  the  will  annexed 

*  But  compare  Kirhy  v.  Carpenter  {1  Barh,  373). 
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was  bound  to  pay  the  debt  out  of  the  assets  in  his  hands  (Rihlet  v. 
Wallis,  1  Daly^  360).  There  is  also  a  class  of  debts  not  mentioned 
in  the  statute  which  are  nevertheless  good  as  against  the  executors 
or  administrators,  and  form  a  sort  of  fifth  class — e.  g.,  a  volimtary 
bond  of  the  testator,  given  in  his  lifetime,  payable  at,  or  immedi- 
ately after,  his  death.  In  the  absence  of  fraud,  &c.,  such  a  bond 
has  been  held  a  valid  debt  against  the  estate,  and  to  have  a  prefer- 
ence over  legacies,  though  it  must  be  postponed  to  debts  contracted 
for  valuable  consideration  {Isenhart  v.  Brown,  2  Edw.  341). 

Debts  barred  hy  statute  of  limitations.'] — A  claim  which,  al- 
though otherwise  valid,  is  ban-ed  by  the  statute  of  limitations,  is 
not  a  debt  due  by.  the  estate,  and  a  provision  in  the  wiU  for  the 
payment  of  all  just  debts  does  not  revive  a  debt  so  barred,  nor  can 
the  executor  revive  it  by  a  new  promise  {Bloodgood  v.  Bruen, 
8  W.  T.  362,  rev'g  4  Sarndf.  427),  nor  can  he  retain  for  a  debt 
of  his  own  barred  by  the  statute  iu  the  lifetime  of  the  testator 
{Rogers  v.  Rogers,  2  Wend.  503).  And  an  executor  or  administra- 
tor having  a  claim  against  the  estate,  who  neglects,  for  more  than 
the  statute  period,  to  take  proceedings  to  have  the  same  allowed  by 
the  surrogate,  is  barred  from,  a  recovery  by  the  statute  of  limitations 
{Matter  of  Rogers,  11  iV.  T.  Leg.  Obs.  245).* 

Mortgage  debts.} — The  payment  of  the  bond  of  the  testator 
secured  by  a  mortgage  of  .real  estate  is,  by  1  R.  S.  T49,  §  4,  pri- 
marily charged  upon  the  real  estate  mortgaged,  and  can  not  be  made 
out  of  the  personal  estate,  unless  by  an  express  provision,  or  a  nec- 
essary implication,  in  the  will  ( Waldron  v.  Waldron,  4  Bradf. 
114).  But  a  vendor's  lien  for  the  payment  of  the  purchase 
money  is  not  a  mortgage  within  the  statute,  and  except  as  against 
creditors  having  prior  right,  an  heir  or  devisee  can  compel  the  ex- 
ecutors or  administrators  to  pay  the  unpaid  purchase  money,  unless  ' 
it  is  secured  by  an  executed  mortgage  on  such  land  {Lamport  v. 
Beeman,  34  Barb.  239). 

Rent  of  pew.] — The  rent  of  a  pew  in  church  for  the  use  of 
widow  and  children,  after  testator's  death,  is  not  a  charge  upon  the 
personal  estate  {Scott  v.  Monell,  5  ]V.  Y.  Surr.  [1  Redf]  431). 

*  By  2  i?.  8.  448,  g  8,  the  period  of  eighteen  months  after  the  death  of  a  testator 
or  intestate  is  not  reckoned  in  computing  the  time  within  which  a  suit  is  barred  by 
the  statute.     And  see  Scovil  v.  Scovil  (30  ffow.  Pr.  246). 
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Contract  of  Executors. — Marshaling  Assets. 

Contract  of  executors.] — A  contract  made  by  executors  in  form 
as  such,  in  consideration  of  services  to  be  rendered  in  vindicating 
and  asserting  their  claims  to  property  in  their  representative 
capacity,  and  for  the  benefit  of  the  estate  they  represent,  does  not 
bind  the  estate,  or  create  a  charge  upon  the  assets  in  their  hands, 
although,  where  the  executors  pay  such  a  claim,  it  may,  if  reason- 
able, be  allowed  them  on  their  accounting  [Austin  v.  Munro, 
4:1  N.  Y.  360).  Nor  will  the  executors  of  a  deceased  partner 
be  held  liable  as  partners  for  transactions  subsequent  to  the 
death  of  the  decedent,  on  the  ground  that  they  consented  that 
the  business  might  proceed  under  the  direction  of  the  surviving 
partner  for  a  time,  and  that  a  debt  for  necessary  goods,  either 
previously  furnished  to  the  firm,  or  subsequently  furnished  to 
meet  the  necessity  of  the  business,  should  be  paid  {Eiohter  v. 
Poppenhusen,  9  AU.  Pr.  [iT.  S.]  263). 

Defense  to  suit.] — No  payment  of  debts  of  the  fourth  class, 
however,  can  be  made,  either  whoUy  or  partially,  until  all  the 
debts  of  the  previous  classes  have  been  paid  in  fuU.  It  was 
specially  provided  by  statute  that,  in  any  suit  against  an  executor 
or  administrator,  the  defendant  may  show,  under  a  notice  for  that 
purpose,  given  with  his  plea,  that  there  are  debts  of  a  prior  class 
unsatisfied,  or  that  there  are  unpaid  debts  of  the  same  class  with 
that  on  which  the  suit  is  brought,  and  judgment  shall  be  rendered 
only  for  such  part  of  the  assets  in  his  hands  as  shall  remain  after 
satisfying  the  debts  of  the  prior  class,  and  as  shall  be  a  just  pro- 
portion to  the  other  debts  of  the  same  class  with  that  on  which  the 
suit  is  brought.  The  plaintiff  may,  however,  as  in  other  cases, 
take  judgment  for  the  whole  or  part  of- his  debt,  to  be  levied  of  fu- 
ture assets  (2  P.  S.  88,  §  31 ;  see  ante,  p.  246,  note).  And  the  usual 
.  practice  is  for  the  creditor  to  take  judgment  for  the  full  amount 
of  his  claim,  and  the  question  of  the  amount  of  assets  applicable  to 
the  payment  of  the  judgment  will  be  determined  on  a  motion  for 
leave  to  issue  execution,  as  explained  hereafter  (Art.  5). 

Marshaling  assets.] — Questions  frequently  arise  between  heirs 
or  devisees  and  executors  as  to  how  far  the  personal  property 
must  be  exhausted  in  the  payment  of  debts  before  the  real  estate 
can  be  resorted  to,  and  how  far  the  executors  can  be  compelled  to 
pay  off  incumbrances  on  the  land  out  of  the  personal  property. 
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These  questions  do  not  usually  arise  in  .the  surrogate's  court,  but 
as  they  are  subjects  concerning  which  an  executor  or  administrator 
must  be  informed,  the  effect  of  the  decisions  is  given  in  a  note.* 

*  Thus,  where  the  testator  specifically  bequeathed  his  chattels  to  one  pei'son  and 
devised  his  real  property  to  another,  without  any  direction  as  to  which  should  be  ap- 
propriated to  satisfy  an  existing  judgment  against  him,  it  was  held  that  the  personal 
property  must  be  applied  first  {Sogers  v.  Rogers,  3  Wend.  503).  And  where  the  per- 
sonal property  is  not  sufficient  to  pay  all  the  debts,  and  the  real  estate  must  be 
resorted  to,  the  land  which  is  not  devised  must,  as  between  heirs  and  devisees,  be 
first  taken  {Graham  v.  Dickinson,  3  Barb.  Ch.  169  ;  and  see  Livingston  v.  lAvingston,^ 
3  Johns.  Ch.  148).  But  where  the  testator  charged  the  payment  of  his  debts  upon 
certain  specified  real  estate,  and  if  that  should  prove  insuflScient,  then  upon  his  other 
real  estate,  Held,  as  between  the  legatees  and  devisees,  the  personal  estate  was  exone- 
rated from  the  debts  ( Youngs  v.  Youngs,  i5  N.  Y.  254).  In  determining  what  part  of 
a  testator's  property  is  to  be  resorted  to  for  payment  of  debts,  a  plain  intention,, 
gathered  from  the  will,  that  certain  personal  property  shall  be  treated  as  real,  must. 
be  regarded  as  effecting  a  conversion  thereof,  and,  specific  legacies  must  be  resorted 
to  before  chattels  so  converted  are  applied  {Downing  v.  Marshall,  1  Abh.  Ct.  App.  Dec. 
525)  The  testator  mortgaged  his  individual  real  estate  to  secure  the  payment  of 
the  notes  of  his  firm,  and  died  before  their  payment,  having  devised  the  mortgaged 
property  without  express  direction  in  his  will  for  payment  of  the  mortgage.  It  was 
held  that  the  firm  assets  were  primarily  liable  to  satisfy  the  mortgage.  And  it 
seems  the  devise  would  (under  1  R.  8.  749,  §  4)  be  chargeable  with  payment  of  the 
mortgage  to  the  extent  of  any  deficiency  of  the  firm  assets  for  that  purpose  ( Robin- 
son V.  Robinson,  1  Zans.  111).  Ordinary  taxes,  interest,  and  repairs,  subsequent  to 
the  testator's  death,  should  be  paid  out  of  the  income  (where  it  is  given  to  the 
widow  and  son  during  their  joint  lives,  with  remainder  over),  but  interest  accum- 
ulated on  mortgages  before  the  testator's  death  should  be  paid  out  of  the  prin- 
cipal of  the  estate  {Unburn  v.  Hepburn,  2  Bradf.  M).  Where  the  real  and  personal 
property  are  thrown  into  one  fund,  in  which  the  same  parties  are  interested  equally,, 
the  executor  may,  for  the  benefit  of  the  estate,  apply  personal  property  to  pay  a. 
mortgage  on  the  realty  {Id.)  And  in  a  peculiar  case,  where  the  personal  prop- 
erty in  hand  was  insufiicient,  the  surrogate  directed  debts  to  be  paid  by  the 
executors  out  of  rents  of  the  real  estate  then  in  hand,  leaving  the  rights  of 
the  parties  to  be  subsequently  settled  {Skidrmre  v.  Romaine,  2  Bradf.  122).  Where 
land  held  under  an  unpaid  contract  of  purchase,  is  devised  for  life,  with  remain- 
der in  fee,  the  unpaid  purchase  money  is  to  be  paid  out  of  personal  assets.  But 
the  tenant  for  life  can  not  require  the  application  of  the  residuary  personal  estate  to- 
improvements  of  the  land,  so  as  to  render  it  productive  for  his  benefit  {Cogswell  v. 
Cogswell,  2  Edw.  231).  When  a  person  toot  a  conveyance  of  land  subject  to  a  mort- 
gage, covenanting  to  indemnify  the  grantor  against  it,  and,  having  paid  part  of  it, 
died  intestate,  it  was  held  the  land  was  the  primary  fund  for  the  payment  of  the  resi- 
due, and  the  personai  estate  was  to  be  resorted  to  only  as  auxiliary  (CfemJeWand  v. 
Codrington,  3  Johns.  Ch.  229).  As  to  discrimination  in  the  distribution  of  legal  and 
equitable  assets  among  all  the  creditors  pro  rata,  without  preference,  see  Moses  v. 
Murgatroyd  {I  Johns.  Ch.  119);  Thompson  v.  Brown  (4  Id.  619).     Those  who  take  of 
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The  general  rule  on  this  subject  is,  that  the  personal  estate  of  the 
testator  is  deemed  the  natural  and  primary  fund  for  the  payment 
of  debts  and  legacies,  and  the  testator  is  presumed  to  act  upon 
this  legal  doctrine,  untU  he  shows  some  other  distinct  and  un- 
equivocal intention  (Roes  t.  Yan  Hoes&n,  1  N.  Y.  120,  affi'g  1 
Barb.  Ch.  379 ;  and  see  McKay  v.  Qreen,  3  Johns.  Oh.  56 ;  Hawley 
Y.  James,  5  Paige,  318-448) ;  and  that  the  order  of  marshaling 
assets  towards  payment  of  debts  is  to  apply:  (1)  the  personal 
estate  ;  (2)  lands  descended ;  (3)  lands  devised  {Livingston  v.  Wew- 
JcirJc,  3  Johns.  Gh.  312).  A  creditor  who  has  a  security  upon 
another  fund  which  is  primarily  liable,  is  boimd  to  exhaust  his 
remedy  against  it,  and  can  only  come  in  against  the  personal 
estate  for  the  deficiency  (Halsey  v.  Reed,  9  Paige,  446). 

As  to  what  are  legal  and  what  equitable  assets,  See  Rogers  y. 
Hosaclc  (18  Wend.  319) ;  Benson  y.  Le  Roy  (4  Johns.  Ch.  651) ; 
Thompson  y.  Brown  (4  Johns.  Ch.  619) ;  Pascalis  y.  Canjield  (1 
Edw.  201). 

Law  of  place  of  assets.] — In  paying  the  debts  of  a  decedent, 
the  executors  or  administrators  are  to  be  goYerned  by  the  law  of 
the  place  in  which  the  assets  are  situated,  but  in  such  administrar 
tion,  respect  should  be  had  to  the  aggregate  amount  of  the  estate 
and  debts,  foreign  and  domestic  {Lawrence  y.  Elmendorf  5  Ba/rb. 
73  ;  compare  Lynes  y.  Coley,  6*N.  Y.  Surr.  [1  Redf]  405). 

Personal  liability  of  executor.] — The  promise  of  an  executor 
or  administrator  to  pay  a  debt  of  the  deceased  out  of  his  own 
estate  is  not  binding  on  him  unless  it  is  founded  on  a  new  con- 
sideration {Schoonmaker  y.  Roosa,  17  Johns.  301);*  nor  unless 
the  agreement  for  that  purpose,  or  some  note  or  memorandum 
thereof,  is  in  writing  and  signed  by  the  executor  or  administrator, 
or  by  some  other  person  by  him  thereunto  specially  authorized  (2 
R.  S.  113,  §  1 ;  see  ante,  p.  248). 

the  legal  assets  will  receive  no  part  of  the  equitable  assets,  until  they  have  been  so 
applied  as  to  produce  equality  among  all  ( Wilder  t.  Keeler,  3  Paige,  167 ;  and  see 
Purdy  V.  Doyle,  1  Id.  658  ;   Thompson  v.  Brown,  4  Johns.  Ch.  619). 

*  In  that  case,  the  rule  requiring  a  consideration  to  support  the  executor's  prom- 
ise was  applied  where  the  executor,  on  submitting  a  claim  to  arbitration,  gave  his 
note,  that  the  arbitrators  might  indorse  thereon  the  amount  due  {Schoonma&er  v. 
Boosa,  lY  Johns.  301). 
19 
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ARTICLE    FOUETH. 

TIME   OF   PAYMENT. 

Ascertaining  creditors.] — After  an  executor  or  administrator 
has  paid  the  funeral  expenses  and  other  necessary  costs  of  admin- 
istration, he  can  not  go  on  and  pay  claims  as  they  are  presented, 
or  if  he  does  so,  he  takes  the  risk  of  being  charged  personally 
with  the  amount  paid,  in  case  the  effects  turn  out  insufficient  to- 
pay  all  the  dehts  in  full  {Nichols  v.  Chapman,  2  Wend.  452 ;  Clay- 
ton v.  Wardell,  2  Bradf.  1).  The  executor  becomes,  in  such  case,, 
a  trustee  for  all  the  creditors  {Buchhouf  v.  Hunk,  16  Mow.  Pr. 
407),  and  he  is  bound  to  apply  the  assets  among  the  creditors  pro 
rata,  where  it  appears  that  the  estate  can  not  pay  all  demands  in 
full.  To  this  end,  and  in  order  to  enable  him  to  determine  defi- 
nitely the  amount  of  claims  against  the  estate,  provision  is  made  by 
the  statute,  as  hereafter  shown,  requiring  all  claims  to  be  presented, 
within  a  certain  time.  And  in  furtherance  of  the  same  object,, 
judgment  creditors  are  restrained  by  statutory  provision  from  is- 
suing execution  upon  a  judgment  against  an  executor  or  adminis- 
tratorji  untU  an  accoimt  of  his  administration  shall  have  been 
rendered  and  settled,  or  unless  on  an  order  of  the  surrogate  who 
appointed  him.  And  if  an  account  has  been  rendered  to  the 
surrogate  by  the  executor  or  administrator,  execution  can  issue 
only  for  the  sum  that  appears  on  the  settlement  of  the  ac- 
count, to  be  a  just  proportion  of  the  assets  applicable  to  the 
judgment  (2  R.  B.  88,  §  32).  As  a  further  restraint  upon  cred- 
itors, it  is  provided  that  costs  can  not  be  recovered  against  ex- 
ecutors or  administrators,  except  in  certain  cases  where  the  claims 
sued  on  have  been  rejected  by  the  executors  (see^os#,p.  299).  The 
principle  on  which  the  statute  proceeds  is  that  the  representative 
being  a  trustee,  is,  like  all  trustees,  where  the  names  of  the 
cestuis  que  trust  are  not  given  in  the  deed,  bound  to  exercise  the 
utmost  care  before  he  accepts  a  claim  as  entitled  to  payment,  and 
the  law  will 'afford  him  a  reasonable  time  to  examine  it.  The  reme- 
dies of  the  creditor,  in  the  mean  time,  however,  are  not  absolutely 
suspended ;  he  may  prosecute  his  action,  but  he  must  do  so  at  his 
own  costs  and  expense,  and  not  at  the  costs  and  expense  of  the 
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estate,  miless  he  can  Show  that  the  executor  has  been  guilty  of 
some  laches  or  illegal  act  in  regard  to  the  adjustment  of  his  claim 
{Buckhout  V.  Hunt,  16  Bow.  Pr.  407). 

Notice  to  creditors  to  present  claims.] — The  statute  provides 
that,  six  months  at  least  having  expired  since  the  granting  of  let- 
ters, the  executor  or  administrator  may  insert  a  notice  once  in  each 
week  for  six  months,  in  a  newspaper  printed  in  the  county,  and  in 
so  many  other  newspapers  as  the  surrogate  may  deem  most  likely 
to  give  notice  to  the  creditors  of  the  deceased,  "requiring  all 
persons  having  claims  against  the  deceased,  to  exhibit  the  same,, 
with  the  vouchers  thereof,  to  such  executor  or  administrator,  at 
the  place  of  his  residence  or  transaction  of  business,  to  be  specified 
in  such  notice,  at  or  before  the  day  therein  named,  which  shall  be 
at  least  six  months  from  the  day  of  the  first  pubKcation  of  such 
notice  "  (2  E.  8.  88,  §  34). 

Order  for  publication.] — The  surrogate  wiU  grant  an  order 
for  publication  of  this  notice  upon  an  ex  parte  application  of  the 
executor  or  administrator,  on  it  appearing  by  affidavit  that  six 
months  have  elapsed  since  the  granting  of  letters  testamentary  or 
of  administration ;  and  it  would  seem  that  to  enable  the  surrogate 
to  designate  the  newspaper  "  most  likely  to  give  notice  to  the 
creditors,"  such  facts  as  the  residence  or  place  of  business  of  cred- 
itors, or  other  circumstances,  should  be  laid  before  the  surrogate 
on  which  his  discretion  can  operate  ;  and  it  is  said  that  there  is 
room  for  considerable  doubt  whether  a  mere  order  of  publication 
is  sufficient  without  a  formal  adjudication  that  a  publication  in 
such  newspaper  alone  is  deemed  most  likely  to  give  notice  to  cred- 
itors as  required  by  the  statute  (see  Murray  v.  Smith,  9  Bosw. 
689 ;  see  Forms  JSTos.  91,  92).* 

Place  of  presentment^ — The  notice  need  not  specify,  as  the 
place  of  presentment,  the  place  where  the  executor  transacts  his 

*  So  held,  at  special  term,  on  a  motion  for  costs  against  an  executor.  The  court 
also  took  occasion  to  observe  in  that  case  that  there  was  great  room  for  questioning 
the  reasonableness  of  the  decision  in  Dolheer  v.  Casey  (19  Barb.  M9),  that  publication 
in  one  newspaper  was  sufficient.  It  seemed  to  the  court  that  the  statute  contemplated 
the  duty  of  the  executor  to  publish  the  notice  in  one  county  paper,  and  of  the  surro- 
gate to  designate  what  other  paper,  whether  in  the  county  or  not,  was  most  likely 
to  convey  information  to  creditors. 
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own  personal  business,  or  his  private  residence.  Executors  may 
select  a  place  as  their  place  of  business  or  residence,  so  far  as  their 
relation  to  the  estate  is  concerned;  and  the  designation  of  such 
place  in  the  notice  makes  that  the  residence  or  place  of  business  of 
the  executors,  for  that  purpose,  within  the  meaning  and  object  of 
the  statute  iSoyt  v.  Bonnett,  58  Barb.  529,  disapproving  Murray 
V.  Smith,  9  Bosw.  689).  *  But  the  notice  is  defective  if  it  re- 
quires presentment  to  be  made  to  the  attorney  of  the  executors 
instead  of  to  the  executors  themselves  (Hardy  v.  Ames,  47  Barl. 
413). 

Publioation  of  notice.] — Publication  in  one  newspaper  printed 
in  the  county,  pursuant  to  the  order  of  the  surrogate,  is  sufficient, 
unless  he  directs  a  publication  in  some  other  paper  also  {Dolbeer 
V.  Casey,  19  Bari.  149).  It  has  been  doubted,  but,  as  we  thiak, 
without  good  reason,  whether  a  publication  in  one  paper  alone  was 
sufficient  {Murray  v.  'Smith,  9  Bosw.  689,  and  see  above). 

What  claims  may  be  presented.} — Under  the  notice  all  claims 
against  the  estate,  of  whatever  character,  may  be  presented,  pro- 
vided they  are  claims  which  existed  against  the  deceased  in  his 
lifetime.  Contingent  liabilities,  for  which  the  estate  is  not  pecun- 
iarily liable,  and  upon  which  its  KabUity  has  not  been  fixed — e.  g., 
claims  against  the  estate  of  a  deceased  partner,  for  partnership 
debts,  while  the  survivor  is  living  and  the  remedy  against  him  has 
not  been  exhausted — ^may  properly  be  presented  under  the  exec- 
utor's notice ;  but  it  seems  they  can  not  be  effectually  rejected  while 
contingent ;  and  if  they  could  be,  they  are  not  barred  by  the  stat- 
ute before  they  become  due  [Hoyl  v.  Bonnett,  50  N.  Y.  538, 
reversing  58  Ba/rb.  529).  "Where  executors  or  administrators  a]>e 
substituted  for  a  deceased  defendant  in  a  pending  action,  they  are 
not  entitled  to  presentation  of  the  demand  [Tindal  v.  Jones,  11 
Abb.  Pr.  258 ;  19  Row.  Pr.  469.) 


*  In  Murray  v.  Smith  it  was  said  that  much  mischief  might  result  to  creditors 
from  allowing  an  executor  to  select  a  place  to  exhibit  claims  to  him,  where  there  was 
no  obligation  on  him  to  be  found,  and  no  motive  to  be  present,  and  that  the  executor 
must  bring  his  notice  clearly  within  the  statute.  On  this  ground  it  was  held  that 
publication  of  a  notice  requiring  presentment  at  a  place  which  was  neither  the  ex- 
ecutor's residence  nor  the  place  of  the  transaction  of  his  business,  but  merely  the 
office  of  his  counsel,  was  insufficient. 
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Mode  of  presentment.'] — ^Upon  any  claim  being  presented,  the 
executor  or  administrator  may  require  satisfactory  vouchers  in  sup- 
port thereof.  He  may  also  require  the  affidavit  of  the  claimant 
that  such  claim  is  justly  due,  that  no  payments  have  been  made 
thereon,  and  that  there  are  no  offsets  against  the  same  to  the 
knowledge  of  such  claimant.  The  oath  may  be  taken  before  any 
justice  of  the  peace,  or  other  officer  authorized  to  administer  oaths 
(2  H.  8.  88,  §  35).  The  claim  may  be  presented  by  letter  or  in 
any  other  way  which  deals  fairly  with  the  executor  and  the 
interests  he  represents;  and  the  claimant  need  not  produce 
vouchers  in  support  of  the  demand,  nor  make  affidavit  of  its  jus- 
tice, &c.,  unless  requested  to  do  so  by  the  executor  {Gansevoort  v. 
Nelson,  6  Kill,  389),  and  tjie  claim  need  not  be  presented  to  each 
of  two  executors  {Genet  v.  Binsse-,  3  Daly,  239).  "Where  a  debt 
has  been  actually  presented  and  acknowledged  by  the  executor  or 
administrator,  before  notice,  it  is  not  necessary  to  present  it  again 
for  allowance ;  and  where  the  executor  or  administrator  admits  the 
validity  of  a  debt,  by  paying  the  interest  from  time  to  time,  or  a 
part  of  the  principal,  it  is  tantamount  to  a  formal  admission  of  its 
justice  upon  presentment  under  the  notice  {Johnson  v.  Corbett,  H . 
Paige,  265).  In  regard  to  debts  due  executors  or  administrators, 
however,  the  statute  specially  provides  that  no  part  of  the  property 
of  the  deceased  shall  be  retained  by  an  executor  or  administrator, 
in  satisfaction  of  his  own  debt  or  claim,  until  it  shall  have  been 
proved  to,  and  allowed  by,  the  surrogate  (2  li.  8.  88,  §  33) ;  *  and 
under  this  clause  it  is  held  that  an  administrator  who  makes  a  claim 
against  the  estate,  must  support  it  by  a  sworn  voucher,  such  as  he 
may  require  from  others ;  and  it  is  error  for  the  surrogate  to  allow 
his  claim,  whatever  the  force  of  the  proof,  unless  so  verified  {Terry 
V.  Dayton,  31  Barh.  519 ;  Olarh  v.  Viable,  8  Faige,  152).  To  the 
contrary,  however,  is  Be  Cunningham  (1  Hun,  214).  For  Form 
of  affidavit,  &c.,  see  Forms  Nos.  94,  95. 

Effect  of  omission  to  present.] — The  only  effect  of  omitting  to 
present  a  claim  within  the  six  months  is  to  limit  the  recovery,  in  a 
subsequent  suit  upon  the  claim,  to  the  amount  of  assets  in  the 
hands  of  the  administrator  or  executor  at  the  commencement  of 

*  By  i.  1837,  V.  460,  §  37,  it  is  provided  that  the  proof  of  the  debt  or  claim  of 
any  executor,  (fee,  required  by  the  statute,  may  be  made  on  the  service  and  return, 
of  a  citation  for  that  purpose,  directed  to  the  proper  persons,  or  on  the  final  account. 
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the  suit,  and  to  deprive  the  creditor  of  the  right  to  costs.  The 
right  of  action  is  not  barred  where  the  claim  was  not  presented  at 
all,  but  only  where  it  was  presented  and  disputed  or  rejected,  and 
was  neither  referred  nor  prosecuted  within  six  months  afterwards 
{Baggott  v.  JBoulger,  2  Duer,  160 ;  Ervnn  \.  Zoper,  43  N.  Y. 
521).  A  debt  established  by  judgment  or  otherwise  before  the 
commencement  of  the  six  months'  publication,  is  of  the  same  force 
as  if  presented  within  the  sis  months  {Matter  of  Phyfe,  5  W.  Y. 
Leg.  Ohs.  331).  Any  creditor,  however,  who  neglects  to  present 
his  claims  according  to  the  notice  may,  notwithstanding,  recover 
them  of  the  next  of  kin  and  legatees  of  the  deceased,  to  whom 
any  assets  have  been  paid  or  distributed  (2  B.  8.  90,  §  42). 

Agreement  to  refer.'] — If  the  executor  or  administrator  doubt 
the  justice  of  any  claim  presented,  he  may  enter  into  an  agree- 
ment in  writing  with  the  claimant,  to  refer  the  matter  in  contro- 
versy to  three  disinterested  persons,  or  to  a  disinterested  person, 
to  be  approved  by  the  surrogate,  and  upon  filing  such  agreement 
and  approval  of  the  surrogate  in  the  office  of  the  clerk  of  the 
county  in  which  the  parties,  or  either  of  them,  reside,  an  order 
may  be  entered  by  the  clerk,  referring  the  matter  in  controversy 
to  the  person  or  persons  so  selected  (2  B.  S.  88,  §  36,  as  am'd  Z. 
1859,  c.  261,  §  2).  The  agi-eement  to  refer  is  the  commencement 
of  the  action,  and  should  present  substantially  the  issue  between 
the  parties.  It  is  a  substitute  for  the  pleadings  in  an  ordinary 
action  *  ( Woodin  v.  Bagley,  13  Wend.  453.     See  Form  No.  97). 

What  may  he  referred.] — Only  those  claims  are  referable 
which  accrued  during  the  decedent's  life,  or  would  have  accrued 
against  him  if  he  had  lived  {Godding  v.  Forter,  17  Abb.  Pr.  374). 
Thus,  where  a  testator,^  in  his  will,  gave  to  his  widow  as  much  as 
she  would  need  for  support,  the  court  held  that  an  account  against 
the  estate  for  support  furnished  by  a  third  person,  was  not  referable 
under  the  statute  (75.)  Ifor  does  the  statute  extend  to  the  Hability 
of  the  estate  of  a  deceased  executor,  for  assets  held  by  him  as  such 
at  his  death  {Sands  v.  Craft,  10  All.  Pr.  216 ;  18  How.  Pr.  438), 

*  An  agreement  between  the  executor  and  a  creditor  to  " submit"  the  matter  in 
controveray  to  certain  persons,  to  "  determine  and  award  "  upon  the  same,  and  that 
judgment  shall  be  entered  "  upon  such  award  and  determination,"  ia  not  an  agree- 
ment, under  the  statute,  to  refer  (Akely  v.  Akely,  11  Ssw.  Pr.  21). 
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nor  to  claims  made  by  the  executor  against  other  parties,  and  in 
favor  of  the  estate,  except  strictly  in  the  way  of  set-off  {Akely  v. 
AJcely,  17  Ilmo.  Pr.  21).  The  reference  is  not,  however,  confined 
io  claims  arising  on  contract,  nor  to  those  cognizable  in  the  com- 
mon law  conrts.  The  object  of  the  statute  is  to  allow  a  reference 
of  aU  claims  against  the  estate,  whether  of  a  legal  or  an  equitable 
nature,  which  the  executor  or  administrator  was  competent  to  ad- 
just and  settle  {Brocket  v.  Bush,  18  All.  Pr.  337) ;  White  v. 
Story,  43  Barl.  124  ;  28  How.  Pr.  173) ;  and  a  claim  against  the 
estate  for  a  tort  of  the  deceased — e.  g.,  the  conversion  of  personal 
property — is  referable  under  the  statute  {Brocket  v.  Bush,  18  All. 
Pr.  337),  and  so  are  imliquidated  claims  by  a  surviving  partner, 
against  the  estate  of  a  deceased  partner,  growing  out  of  the  part- 
nership, including  payments  made  after  his  death  {Frandsco  v. 
Fitch,  25  Barl.  130).* 

Order  of  reference.} — A  substantial  compliance  with  the  terms 
•of  the  statute  is  enough  to  confer  jurisdiction  on  the  referees,  to 
decide  the  controversy,  and  on  the  court  to  confirm  their  report. 
Thus,  an  order  signed  by  the  surrogate  reciting  the  presentation  of 
the  claim,  and  that  the  parties  were  agreed  on  a  reference,  and  a 
consent  to  the  order  signed  by  the  attorneys  on  behalf  of  the 
parties,  amount  to  an  agreement  in  writing,  to  refer,  which  is  suffi- 
cient under  the  statute.  The  naming  of  the  referees  in  the  order 
is  sufficient  evideflce  that  they  were  approved  by  the  surrogate 
{BucUvn  V.  Chapin,  53  Ba/rl.  488;  36  How.  Pr.  155.)  The 
order  should  be  entitled  in  the  supreme  court,  though  it  is  no  ob- 
jection that  it  was  entitled  in  the  suiTogate's  court.  The  order 
and  agreement  should  be  ffied  with  the  county  clerk,  but  it  may 
be  ffied  nunc  pro  tunc  to  sustain  the  judgment  on  the  referee's 
report  {11. ;  see  Comstock  v.  Ohnstead,  6  How.  Pr.  77 ;  Bolert  v. 
Bitjnas,  7  Wend.  522.     See  Forms  Nos.  97,  98).t 

*  In  York  v.  Peck  (9  Sow.  Pr.  201),  an  opinion  was  intimated  that  the  statute  ap- 
plied to  claims  of  a  legal  nature  only.  The  same  view  was  taken  in  Sands  v.  Craft 
(10  Abb.  Pr.  216  ;  s.  c.  18  How.  Pr.  438),  where  an  order  awarding  costs  against  an 
executor,  granted  on  the  ground  that  he  had  refused  to  refer  a  strictly  equitable 
cause  was  set  aside.  But  the  mere  fact  that  the  executor  has  an  equitable  defense, 
has  never  been  held  to  be  a.  ground  for  his  refusing  to  refer  [Robertson  v.  Sheill,  3 
Den.  161). 

f  The  filing  of  a  stipulation  to  refer  a  claim  and  entry  of  order*of  reference  is  to 
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The  rpference.] — The  reference  is  to  proceed  as  in  an  ordinary 
action.  The  referee  makes  his  report  to  the  supreme  court.  He 
has  the  same  powers,  and  is  entitled  to  the  same  compensation, 
and  is  subject  to  the  same  control  ^s  referees  in  an  action.  The 
court  may  set  aside  the  report  of  the  referee,  or  appoint  another 
ia  his  place,  and  may  confirm  their  report  and  adjudge  costs,  as  in 
actions  against  executors.  The  judgment  of  the  court  thereupon, 
is  made  valid  and  effectual  in  aU  respects,  as  if  the  same  had  been 
rendered  in  a  suit  commenced  by  the  ordinary  process  (2  H.  S.  89, 
§  37).  The  defendants  standing  upon  their  denial,  in  the  agree- 
ment to  refer,  of  the  justice  of  the  claim,  may  make  any  defense 
that  the  decedent  might  if  a|ive,  and  the  same  were  properly 
pleaded  in  an  action  brought  upon  the  claim — e.  g.,  they  may  avail 
themselves  of  the  statute  of  limitations  {Tracy  v.  Suydani,  30 
Bari.  110).  The  report  of  the  referees  is  a  verdict,  within  2  i?. 
S.  38T,  §  4,  allowing  judgment  to  be  entered  by  leave,  on  the 
death  of  a  party,  within  two  terms  after  verdict  {Burhcms  v. 
Burhans,  10  Wend.  601).* 

Costs.'] — The  rule  of  costs  is  the  same  as  in  actions  against  ex- 
ecutors. Costs  are  not  allowed  unless  the  claim  has  been  unrea- 
sonably resisted  or  neglected,  (JRdbert  v.  Ditmas,  1  Wend.  522; 
followed  in  Ga/rhart  v.  Blaisdell,  18  Id.  531).  But  the  claimant 
is  entitled,  against  the  executors,  to  the  necessary  disbursements  of 
fees  of  officers  allowed  by  law,  including  the  ccJmpensation  of  ref- 
erees, although  the  court  may  have  adjudged  that  he  is  not  entitled 
to  costs  {Newton  v.  Sweet,  2  Code  i?.  61 ;  4  Mow.  Pr.  lS4). 

Confirming  rejport^ — The  court  have  no  power  to  order  judg- 
ment against  the  report  of  the  referee.  It  must  be  confirmed, 
and  judgment  ordered  thereon,  or  it  must  be  set  aside,  in  which 
case  a  new  trial  foUows  before"  the  same  referees,  or  others  ap- 
pointed in  their  places  {Coe  v.  Goe,  14  Abb.  Pr.  86 ;  2  ^.  8.  89^ 
§  3T ;  37  Barb.  232).  Where  the  unsuccessful  party  has  taken  no 
exceptions  to  the  report  of  the  referee,  and  has  made  up  no  case,. 

be  deemed  the  commencement  of  an  action  (Sanford  v.  Sanford,  4  Supreme  Ct.. 
686  ;  Bucklin  v.  ChajAn,  1  Lans.  448,  449  ;  Tracy  v.  Suydam,  SO  Barh.  110). 

*  As  to  how  far  these  proceedings  are  to  be  deemed  actions,  see  Coe  v.  Coe  (14 
Abl.  Pr.  86 ;  s.  c.  87  Barh.  232);  Munson  v.  Howell  (12  Abb.  Pr.  11 ;  s.  o.  20  Sow.. 
Pr.  59). 
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the  court,  on  a  motion  for  judgment  on  the  report,  can  not  do 
otherwise  than  to  confirm  the  report,  with  leave  to  enter  judg- 
ment ;  but  may,  in  its  discretion,  give  the  unsuccessful  party  leave 
to  except  to  the  report,  and  to  make  a  case  and  exceptions  which 
may  form  part  of  the  judgment  roll,  so  that  he  can  review  the  de- 
cision of  the  referee  by  an  appeal  {Coe  v.  Coe,  14  Abb.  Pr.  86).* 
But  where,  upon  a  motion  to  confirm  the  report,  the  moving 
papers  showed  incontrovertibly  a  claim  of  a  nature  not  referable, 
the  defendant  was  allowed  to  oppose  the  motion  to  confirm  the 
report  of  the  referee  without  making  a  case  {Godding  v. 
Porter,  17  Abb.  Pr.  374).  In  such  a  case,  however,  the  court,  on 
denying  the  motion  to  confirm  the  referee's  report,  will  not  give 
costs,  the  reference  having  been  made  en  consent  of  the  parties. 
ISTor  will  it  order  the  report  to  be  set  aside,  for  the  plaintiff  may 
desire  to  test  its  validity  as  an  award  (75.) 

Effect  of  failure  to  refer.] — If  a  claim  exhibited  be  disputed 
or  rejected  by  the  executor  or  administrator,  and  is  not  referred, 
the  claimant  must,  within  six  months  after  such  dispute  or  rejec- 
tion, if  the  debt,  or  any  part  thereof,  be  then  due,  or  within  six 
months  after  some  part  thereof  becomes  due,  commence  a  suit  for 
the  recovery  of  it,  or  be  forever  barred  from  maintaining  any 
action  thereon.  No  action  can  be  maintained  on  it  after  that 
period,  by  any  other  person  deriving  title  from  such  claimant. 
The  executor  or  administrator  may,  on  the  trial  of  the  action^, 
prove  (if  pleaded)  the  refusal  and  neglect  to  commence  a  suit  (2 
P.  S.  89,  §  38).  In  the  case  of  actions  brought  on  claims  not 
presented  to  the  executor  or  administrator  within  six  months  from 
the  first  publication  of  the  notice,  the  executor  or  administrator  is 
not  chargeable  for  any  assets  or  moneys  that  he  may  have  paid  in 
satisfaction  of  any  claims  of  an  inferior  degree  or  of  any  legacies, 
or  in  making  distribution  to  the  next  of  kin,  before  the  suit^was 
commenced,  but  may  prove  publication  of  the  notice  by  him,  and 
the  payment  and  distribution,  in  support  of  his  plea  of  having  ad- 
ministered the  estate  of  the  'deceased  {Id.  §  39).  And  in  such  an 
action,  the  plaintiff  can  recover  only  to  the  amount  of  the  assets  in 

*  In  that  case,  leaye  to  file  such  exceptions  mme  pro  tunc,  and  time  to  make  a. 
ease  and  exceptions,  was  given  by  the  court  at  general  term,  on  appeal  from  an 
order  confirming  the  report.  • 
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the  hands  of  the  executor  or  administrator,  at  the  time  of  the 
•commencement  of  the  suit;  or  he  may  take  judgment  for  the 
amount  of  his  claim,  or  any  part  thereof,  to  be  levied  and  collected 
of  assets  which  may  thereafter  come  into  the  hands  of  the  exec- 
utor or  administrator  {Id.  §  40).  But  in  such  suit  no  costs  can  be 
recovered  against  the  defendants ;  nor  can  any  costs  be  recovered 
in  any  suit  at  law,  against  any  executors  or  administrators,  to  be 
levied  of  their  property,  or  of  the  property  of  the  deceased,  un- 
less it  appear  that  the  demand  on  which  the  action  was  founded 
was  presented  within  the  time  fixed  by  the  notice,  that  its  payment 
was  unreasonably  resisted  or  neglected,  or  that  the  defendant 
refused  to  refer  the  same,  pursuant  to  the  statute.*  In  such  cases 
the  court  may  direct  such  costs  to  be  levied  of  the  property  of  the 
defendants,  or  of  the  deceased,  as  shall  be  just,  having  reference 
to  the  facts  that  appeared  on  the  trial.  If  the  action  be  brought 
in  the  supreme  court,  such  facts  must  be  certified  by  the  judge  be- 
fore whom  the  trial  is  had  {Id.  90,  §  41). 

Disputing  or  rejecting  claim.'] — The  statute  requiring  the  suit 
io  ■  be  brought  within  six  months,  is  highly  penal,  and  must  be 
strictly  construed  {Elliot  v.  Cronk,  13  Wend.  35),  and  there  must 
be  decisive  evidence  of  the  rejection  of  the  claim  before  the  stat- 
ute wiU  be  held  to  apply  {Reynolds  v.  Collins,  3  Bill,  36).  To 
bar  a  claim,  the  disputing  or  rejecting  must  be  unequivocal.  Re- 
fusing to  pay  as  at  present  advised,  and  asking  particulars,  is  not 
disputing,  within  the  statute  {Hoyt  v.  Bonnett,  60  N.  Y.  538,  re- 
versing 58  Bari.  529,  and  overruling  in  effect  Cooper  v.  Felt-er,  6 
lans.  485) ;  f  and  a  mere  negleot  to  pay  an  honest  debt  upon  de- 

*  An  offer  to  refer  an  account  need  not 'be  in  writing  ;  it  ia  good  by  parol  (Lan- 
ning  t.  Smarts,  9  How.  Pr.  434). 

f  In  Hoyt  T.  Bonnett,  the  plaintiffs  presented  to  defendants,  as  executors  of  W., 
certai*  claims  against  the  latter's  estate.  The  latter  caused  to  be  served  upon  the 
former  »  written  notice,  stating  in  substance  that  as  at  present  advised  they  de- 
clined to  pay  the  claims,  and  stated  that  as  they  had  no  other  means  of  information, 
"they  would  be  greatly  obliged  if  appellants  would  furnish  them  with  a  bill  of  par- 
ticulars. The  claims  so  presented  were  claims  against  two  firms  in  which  defend- 
ant's testator  had  been  a  partner.  At  the  time  of  the  presentation  no  steps  had  been 
taken  to  collect  these  claims  of  the  surviving  partners  or  out  of  the  partuersliip 
property.  No  action  was  commenced  by  plaintiffs  within  six  months  after  the  serv- 
ice of  notice,  nor  did  they  make  any  offer  to  refer.  In  the  account  presented  by  de- 
fendants, upon  their  final  accounting,  plaintiffs'  claims  were  omitted.    They  appeared 
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mand,  or  even  a  refusal  to  pay  it,  if  put  upon  any  other  ground 
than  that  the  debt,  or  some  part  of  it,  is  not  legally  or  equitably 
due,' is  not  a  disputing  or  rejection  within  the  statute  {Kiddx. 
Chapman,  2  Barb.  Cli.  414).  The  statute  applies  only  where  the 
demands  were  made  and  rejected  after  an  advertisement,  pursuant 
to  law  {Flagg  v.  Buden,  1  Bradf.  192  ;  Tucker  v.  Tucker,  4  Ahh. 
Ct.  App.  Dec.  428 ;  s.  c.  4  Keyes,  136) ;  and  a  valid  rejection  may 
be  waived  by  the  subsequent  acts  of  the  executor ;  thus,  where  an 
executor  to  whom  a  claim  was  presented,  rejected  it,  but  after- 
wards entertained  negotiations  in  reference  to  settlement,  and  pro- 
cured delay,  it  was  held  that  the  first  rejection  could  not  be  deemed 
to  make  effectual  the  statute  bar,  but.  must  be  deemed  waived  by 
the  subsequent  acts  of  the  executor,  and  that  the  statute  only  be- 
gan to  run  from  the  time  when  he  finally  rejected  the  demand 
{Calam,an  v.  McGlure,  47  Barb.  206). 

Costs  in  suits  against  executors.] — In  addition  to  the  provisions 
of  the  Revised  Statutes  above  stated,  the  Code  of  Procedure  (§  317) 
•provides  that,  in  an  action  prosecuted  or  defended  by  an  executor, 
administrator,  trustee,  &c.,  costs  shall  be  recovered  as  in  actions 
affecting  persons  in  their  own  right,  but  shall  be  chargeable  only 
on  the  fund,  &c.,  imless  the  court  direct  them  to  be  paid  person- 
ally, for  mismanagement  or  bad  faith.  But  this  section  is  not  to 
be  construed  to  allow  cbsts  against  executors  or  administrators 
where  they  are  exempted  therefrom  by  2  B.  S.  90,  §  41.     The 

and  objected  to  the  account  upon  that  ground.  The  surrogate  OTerruled  the  objec- 
tion, passed  the  accounts,  and  decreed  distribution  without  reference  to  plaintiffs' 
claims.  Held  error :  that  defendants  had  not  disputed  or  rejected  the  claims  so  as 
to  put  the  statute  in  operation,  and  the  action  was  not  barred  ;  also  held  that  there 
was  no  absolute  or  certain  debt  due,  either  at  law  or  in  equity,  from  the  estate  of  the 
decedent  to  plaintiffs,  at  the  time  they  exhibited  their  claims ;  that  such  claims  did 
not  constitute  debts  against  the  estate  until  the  liability  had  become  fixed  by  an 
inability  to  collect  the  same  against  the  surviving  partners,  and  that  even  if  the 
claims  had  been  rejected  or  disputed  by  the  notice  served,  the  statute  did  not  then 
begin  to  run,  and  that  the  surrogate,  instead  of  making  a  final  distribution  of  the 
estate,  to  the  exclusion  of  plaintiffs,  should  have  made  a  reasonable  provision  for 
their  claims  by  directing  a  sum  sufficient  to  satisfy  the  claim  to  be  retained  to  be 
applied  to  the  payment  thereof  when  due. 

In  Cooper  v.  Felter,  which  was  overruled  by  Hoyt  v.  Bonnett,  it  was  held  that  if, 
upon  the  presentation  of  a  claim,  an  executor  does  not  admit  or  reject  it,  he  must  be 
regarded  as  disputing  it.  See  also  a  dictum  to  the  same  effect  in  Tiicker  v.  Tucker 
{i  Abb.  Ct.  App.  Dec.  428;  s.  o.  4  Keyes,  136). 
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court  of  appeals  has  heH,  in  Morgan  v.  Skidmore  (MSS.  1870) 
that  section  41  of  the  Revised  Statutes  still  applies  in  its  full  ex- 
tent to  all  cases  which  fall  within  its  scope,  and  thus  overrules,,  on 
this  point.  Fish  v.  Crane  (9  Ahl.  Pr.  N.  S.  252) ;  and  Murray  v. 
Smith  (9  Bosw.  689).  The  provisions  of  the  Eevised  Statutes  ap- 
ply, however,  only  to  suits  commenced  against  the  executors  or 
administrators,  and  do  not  affect  suits  commenced  against  the  de- 
ceased in  his  lifetime  [Benedict^^ .  Gaffee,  3  Buer,  669 ;  Merritt 
V.  Thompson,  27  N.  T.  225 ;  Mitchell  v.  Mount,  17  Mb.  Pr. 
213) ;  *  nor  to  claims  created  since  his  decease,  by  or  under  the 
supervision  of  the  executors ;  f  nor  does  the  statute  apply  to  costs 
on  appeal  or  interlocutoiy  costs  {Runt  v.  Connor,  1^  Ahb.  Pr.  466  ; 
Judah  V.  Stagg,  22  Wend.  641) ;  nor  to  proceedings  under  section 

*  The  decision  in  Benedict  v.  Caffee  (3  Duer,  669)  was  to  the  effect  that  an  action 
commenced  against  the  deceased  person  in  his  lifetime  and  continued  against  his  per 
sonal  representative  is  not  within  §  41 ;  and  the  same  was  held  in  Lemen  v.  Wood{l6 
How.  Fr.  285),  which  two  cases  were  relied  on  by  the  court  of  appeals  in  Merritt  v. 
Thompson  (27  N.  T.  225),  in  reaffirming  the  same  doctrine.  Merritt  v.  Thompson 
(above)  expressly  overrules  McOann  v.  Bradley  (15  How.  Pr.  79),  which  had  given  a 
contrary  construction  of  the  statute,  but  in  which  another  ground  for  denying  plaint- 
iff's motion  to  be  allowed  costs  existed,  and  was  noticed  by  the  court.  Mitchell  v. ' 
Mount  (17  Abb.  Fr.  213),  decided  at  about  the  same  time  as  Merritt  y.  Thompson 
(above),  followed  Lemen  Y.  Wood  (above),  and  a  view  in  harmony  therewith  was  ad- 
hered to  in  Tindal  v.  Jones  (11  Abb,  Pr.  258).  The  same  conclusion  as  that  in  Mer- 
ritt V.  Thompson  (above)  is  said  to  have  been  reached  by  the  general  term  in  Haight 
V.  Hayt,  which,  however,  is  not  reported  upon  tliis  point,  but  was  affirmed  on  the 
merits  by  the  court  of  appeals  (19  N.  Y.  464),  and  the  costs  of  the  several  appeals 
allowed  on  the  gTOund  that  an  appeal  is  in  the  nature  of  a  new  action,  and  that,  as  to 
the  appeal,  the  executors  ceased  to  be  defendants. 

f  Smith  V.  Patten,  9  Abb.  Pr.  N.  S.  205.  That  was  an  action  by  attorneys  at  law 
against  executors  as  such  for  compensation  for  services  in  procuring  the  probate  of 
the  will.  Judgment  was  entered  against  the  defendants  as  executors,  with  costs, 
without  special  application  to  the  court  for  the  allowance  of  costs.  It  was  held  at 
special  term  (May,  1870),  that  section  41  did  not  apply  to  any  claim  created 
by  executors  after  testator's  death,  but  only  to  demands  which  existed  in  decedent's 
lifetime,  and  therefore  that  no  special  application  was  necessary  to  the  allowance  of 
costs.  Slocum  V.  Barry  (4  Abb.  Fr.  JSf.  S.  399 ;  s.  o.  38  iV".  Y.  46)  was  a  suit  by 
trustees  of  a  fund  to  recover  defendant's  subscription  thereto.  The  complaint  was 
dismissed  by  default,  and  judgment  entered,  and  execution  issued  to  collect  the  costs 
of  plaintiffs  personally.  The  general  term  ordered  the  execution  to  be  set  aside,  on 
the  ground  that  the  subscription  paper  set  out  in  the  complaint  showed  that  plaintiffs 
were  trustees,  had  no  individual  interest,  and  so  were  trustees  of  an  express  trust,  as 
defined  in  the  Code  of  Procedure,  section  113,  and  a  special  order  of  the  court  was  nec- 
essary to  charge  them  personally.    This  order  was  affirmed  by  the  court  of  appeals. 
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3Y6  of  tlie  Code,  by  summons  against  heirs,  executors  or  adminis- 
trators to  show  cause  why  judgment  should  not  be  enforced  against 
the  estate  of  a  deceased  judgment  debtor,  because  such  proceeding 
is  not  an  action  {Mills  v.  Thursby,  12  How.  Pr.  385). 

Since  the  Code,  an  action  brought  hy  an  executor  or  adminis- 
trator is  not  within  the  exemption  from  costs  provided  by  the  Ee- 
vised  Statutes  ( Wilson  v.  Woodruff,  14  How.  Pr.  481 ;  Fox  v.  Fox, 
22  Id.  453 ;  Cv/rtis  v.  DuUon,  4  Sandf.  Y19). 

When  the  executor  or  administrator  seeks  to  avail  himself  of 
the  statutory  exemption  from  costs,  he  must  bring  himself  clearly 
within  the  condition  contemplated  by  the  statute.  *  In  cases, 
however,  that  come  within  the  statute,  costs  are  not  taxable  against 
executors  or  administrators  as  of  course,  but  are  taxable  only  by 

*  The  refusal  to  refer  must  be  explicit,  or  at  least  to  be  irresistibly  implied,  as 
from  neglect  to  answer  a  proposal  to  refer,  in  order  to  charge  the  executor  therefor. 
Refusal  to  refer  will  not  be  implied  from 'a  rejection  of  the  claim  by  him  {Proude  v. 
Whiton,  15  How.  Pr.  30i,  aiE'd  in  Id.  305,  note;  Buckhout  v.  Hunt,  16  Id.  407).  In 
the  case  of  Fort  v.  Gooding  (9  Barb.  388)  it  had  been  held  that,  if  the  executo'r  un- 
qualifiedly rejected  the  claim,  the  person  who  set  it  up  was  not  bound  to  demand  a 
reference  in  order  to  charge  the  executor  with  the  consequences  of  refusing  such  ref- 
erence, but  could  construe  such  rejection  as  a  refusal  to  refer.  This  point  was  ex- 
pressly overruled  in  Proude  v.  Whiton  (above),  however,  which  has  been  followed  as 
above. 

In  Qorham  v.  Ripley  (16  How.  Pr.  313)  the  creditor's  demand  having' been  re- 
jected, he  offered  to  refer  to  referees  to  be  approved  by  the  surrogate.  The  execu- 
tors, instead  of  accepting  this  ofirer,  offered  to  refer  to  three  referees  named  by  them- 
selves, to  be  approved  of  by  the  surrogate.  It  was  held  that  this  was  a  refusal  to 
refer,  under  the  statute,  which  rendered  |^hem  liable  for  costs,  in  an  action  on  the 
demand.  That  omission  by  the  executor  to  publish  notice  to  creditors  of  the  estate 
does  not  have  the  effect  to  charge  him  with  costs,  was  decided  in  BuUoele  v.  Bogardus 
(1  Den.  276),  the  recovery  thereof  being  urged  upon  that  ground,  and  in  that  case 
Harvey  v.  SMllman  (22  Wend.  571),  so  far  as  it  holds  to  a  contrary  doctrine,  was 
expressly  overruled.  The  court  referred  to  Walrath  v.  VanDuzen  (1  Den.  278,  note), 
which  sustained  the  doctrine  on  which  Bullock  v.  Bogardus  {above)  went,  and  this 
rule  has  also  been  recognized  as  law  in  Russell  v.  Lane  (1  Barb.  523);  Foot  v.  Good- 
ing (9  Barb.  388) ;  Cemsioch  v.  Olmstead  (6  How.  Pr.  '11).  In  the  earlier  case  of 
Knapp  V.  Curiiss  (6  Hill,  386)  the  court  declined  to  be  governed  by  the  rule  in 
Harvey  v.  Skillman  {above),  which  case,  however,  it  attempted  to  distinguish.  In 
Beeden  v.  Knowlton  (3  Sandf.  768)  plaintiff's  application  for  costs  against  an  adminis- 
tratrix was  denied,  on  the  ground  that  the  check  drawn  by  the  intestate,  on  which 
the  action  was  brought,  was  not  presented  to  the  administratrix  for  payment  as  re- 
quired by  section  41  of  the  Revised  Statutes.  In  this  case  the  defenses  set  up  seem 
to  have  been  without  foundation.  It  does  not  appear  that  notice  to  the  creditors 
was  ever  published. 
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order,  upon  motion  *  {Howe  v.  Lloyd,  2  Lans.  335 ;  s.  c.  9  Abb. 
Pr.  N.  S.  257),  and  the  claim  on  which  the  recovery  is  had,  must 
be  substantially  the  same  as  the  one  which,  was  presented  to  the 
executors  {Oenet  y.  Binsse,  3  Daly,  239).  If  the  order  contains 
no  special  direction  that  the  executor  or  administrator  pay  the  costs 
personally,  the  judgment  for  costs  can  only  be  collected  out  of  the 
estate  {Dodge  v.  Urandall,  30  If.  Y.  294 ;  Lindslay  v.  Deafen- 
dorf,  43  How.  Pr.  90).  Where  the  cause  of  action  sued  on  by 
the  representative  arose  after  the  death  of  the  deceased,  and  con- 
sequently the  action  might  have  been  brought  by  him  in  his 
private  right,  he  can  not,  if  he  fails  to  obtain  judgment,  escape  the 
penalty  of  costs  by  suing  in.  his  representative  capacity  {HoMrige 
V.  Scott,  1  Lans.  303,  overruling  Woodruff  v.  Cooh,  14  How.  Pr. 
481 ;  and  see  Brockett  v.  Bush,  18  Abb.  Pr.  337 ;  Dubois  v.  Sands, 
43  Barb.  412).  But  no  executor  or  administrator  can  be  made 
personally  liable  for  costs,  by  reason  of  his  having  pleaded  any 
false  plea  (2  E.  S.  448,  §  10). 

ARTICLE    PIFTH. 

COMPELLING   PAYMENT   OF   DEBTS. 

Effect  of  judgments.'] — A  judgment  recovered  against  an 
executor  or  administrator  does  not  entitle  the  judgment  creditor 
to  coUect  the  judgment  by  execution  as  of  course,  either  out  of 
the  estate  or  from  the  executor  personally.  Such  a  judgment  is 
not  evidence  of  assets.  It  is  l^dence  only  of  the  amount  due 
the  creditor,  and  that  is  all.  The  judgment  creditor  can  have  the 
estate  distributed,  with  a  view  of  satisfying  his  judgment,  only 
through  the  medium  of  the  sun-ogates'  courts  or  a  court  of  eqiiity. 
He  can  not,  therefore,  lawfully  issue  execution  on  his  judgment 
without  permission  of  the  surrogate.  The  judgment  is,  in  fact, 
only  a  liquidation  of  the  debt.  It'  does  not  conclude  the  adminis- 
trator or  executor  on  the  question  of  assets  {Oinochio  v.  Porcella, 
3  Bradf.  277).t    The  statute  provides  that  an  execution  can  not 

*  Taxation  of  costs  in  such  a  case,  ■without  order  of  the  court,  is  a  substantial  de- 
fect, and  not  an  irregularity,  in  the  judgment,  which  is  waived  by  appeal  (Howe  v^ 
Lloyd,  supra). 

f  The  proper  mode  of  proceeding  by  a  judgment  creditor  against  the  executor  of 
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issue  upon,  a  judgment  against  an  executor  or  administrator,  until 
an  account  sliall  have  been  rendered  by  him  and  settled,  or  an 
order  for  the  purpose  obtained  from  the  surrogate  who  appointed 
him  (2  R.  8.  88,  §  32 ;  Winne  v.  Tan  Sohaich,  9  Wend.  448) ;  and 
to  authorize  the  surrogate  to  make  such  order,  there  must  have 
been  a  trial  on  the  merits  {People  v.  Judges  of  Albany  Mayor's 
Court,  9  Wend.  486 ;  but  compare  Butler  v.  Hempstead,  18  Id. 
666).  Where  the  account  of  executors  has  been  rendered  and 
settled,  it  is  unnecessary  to  procure  an  order  of  the  surrogate 
granting  leave  to  issue  execution.  But  in  such  case  execution  can 
issue  only  for  a  just  proportion  of  the  assets  applicable  to  the 
judgment  (2  R.  8.  88,  §  32 ;  Code  of  Procedure,  §  471 ;  Olmsted 
V.  Yredenburgh,  10  How.  Pr.  215) ;  and  execution  for  the  full 
amount  of  the  judgment,  when  there  are  not  sufficient  assets  to 
pay  all  claims,  is  irregular  {Id.) 

Enforcement  of  judgments.] — The  method  of  applying  for 
leave  to  issue  execution  is  minutely  regulated  by  the  statute,  which 
provides  that  where  a  creditor  has  obtained  a  judgment  against 
any  executor  or  administrator,  after  a  trial  at  law  upon  the  merits, 
he  may  at  any  time  thereafter  apply  to  the  surrogate  having  juris- 
diction for  an  order  against  such  executor  or  administrator  to  show 
cause  why  an  execution  on  such  judgment  should  not  be  issued  (2 
R.  8.  116,  §  19*").  Thereupon  the  surrogate  must  issue  a  citation 
requiring  the  executor  or  administrator  to  appear  and  account  be- 
fore him ;  and  if,  upon  such  accounting,  it  appears  that  there  are 
assets  in  his  hands  properly  applicable,  under  the  statute,  to  the 
payment,  in  whole  or  in  part,  of  the  judgment,  the  surrogate  will 
make  an  order  that  execution  be  issued  for  the  amount  so  appli- 
cable {Id.  116,  §  20).  Such  an  order,  when  made,  is  conclusive 
evidence  that  there  are  sufficient  assets  in  his  hands  to  satisfy  the 
amount  for  which  the  execution  is  directed  to  be  levied ;  and  no 
appeal  can  be  made  from  any  such  order  unless  the  appellant 
executes  to  the  plaintiff  in  the  execution  a  bond,  with  sufficient 


his  debtor  is  stated  in  Milh  v.  Thurshy  (2  Ahb.  Pr.  432 ;  12  How.  Pr.  385).  The 
statute  specially  provides  that  the  real  estate  which  belonged  to  any  deceased  person 
shall  not  be  bound  or  in  any  way  affected  by  any  judgment  against  his  executors  or 
administrators,  nor  shall  it  be  liable  to  be  sold  by  virtue  of  any  execution  issued  upon 
such  judgment  (1  B.  L.  p.  313,  §  14  ;  "i  R.  8.  449,  §  12). 
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sureties,  to  be  approved  of  by  tbe  surrogate,  conditioned  for  the 
payment  of  the  fuU  amount  directed  to  be  levied,  with  interest 
thereon,  and  the  costs  of  defending  the  appeal,  in  case  the  order 
appealed  from  shaU  be  affirmed  {Id.  116,  §  21).  If  the  whole 
amount  of  the  judgment  is  not  collected  on  the  execution,  and 
assets  thereafter  come  into  the  hands  of  the  executor  or  adminis- 
trator, the  surrogate  must  make  a  further  order  for  issuing  execu- 
tion, upon  the  application  of  the  creditor,  his  personal  representa- 
tives or  assignees,  and  must  proceed  in  the  same  manner,  from 
time  to  time,  whenever  assets  come  to  his  hands,  until  the  judg- 
ment is  satisfied  (Id.  Ill,  §  22).  Under  the  foregoing  provisions 
of  the  statute,  the  surrogate  may  allow  an  execution  to  issue  as 
well  on  a  judgment  obtained  against  the  executors  or  adminis- 
trators, for  a  debt  contracted  by  them  for  the  necessary  expenses 
of  administration,  as  on  a  judgment  reversed  for  a  debt  of  the 
deceased.  Thus,  the  surrogate  may  allow  execution  to  issue  where 
an  attorney  recovers  a  judgment  against  the  personal  repre- 
sentative of  a  decedent  for  sei-vices  rendered  to  the  representative 
in  the  matter  of  the  estate  {Matter  of  Thompson,  41  Barb.  237  ; 
6  N.  T.  Burr.  [1  Redf?^  490).  The  provisions  of  the  statute 
prescribing  the  order  of  preference  and  payment  of  debts  {ante, 
p.  281),  and  those  authorizing  the  suri'ogate  to  allow  execution  to 
issue,  are  to  be  read  and  construed  together — ^the  former  as  a 
direction  to  executors  and  administrators  as  to  the  performance  of 
their  duty,  and  the  latter  as  a  remedy  for  a  creditor  in  case  of 
neglect.  And  the  surrogate  has  power,  in  a  proceeding  under  the 
latter  provisions,  to  allow  execution  to  issue  where  there  are  assets, 
unless  it  is  made  to  appear  that  there  are  debts  of  the  decedent 
entitled,  under  the  former  provisions,  to  preference  over  the  de- 
mand of  the  creditor  applying.  But  the  existence  of  such  debts 
is  not  to  be  presumed  {Mitchell  v.  Mount,  31  N.  Y.  356  ;  19  All. 
Pt.  1,  rev'g  17  Abh.  Pr.  265).  The  provisions  which  direct 
that,  upon  an  application  for  leave  to  issue  execution,  the  surrogate 
shall  require  the  executor  or  administrator  to  appear  and  account, 
do  not  .contemplate  a  settled  or  liquidated  account,  but  -only  re- 
quire such  an  accounting  of  the  condition  of  the  assets  as  will 
enable  the  surrogate  to  determine  whether  there  is  any  property 
applicable  to  the  debt  in  question  {II.)  In  case  permission  to 
issue  execution  is  granted,  the  execution  issues  against  the  exec- 
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Titors  or  administrators  who  liaye  appeared  in  the  action  and  the 
others  named  in  the  first  process,  in  the  same  manner  as  if  they 
had  all  appeared  (2  B.  S.  448,  §  5). 

Judgments  against  deceased.] — The  foregoing  provisions  of 
the  statutes,  however,  apply  only  to  Judgments  recovered  against 
the  executors  or  administrators.  In  the  case  of  a  judgment  re- 
covered against  the  deceased  in  his  lifetime  a  different  remedy  is 
provided.  Execution  on  such  a  judgment  may  be  issued  against 
any  property,  lands,  tenements,  real  estate,  or  chattels  real,  upon 
which  the  judgment  may  be  a  lien,  in  the  same  manner  as  if  the 
party  were  living,  except  that  it  can  not  be  issued  within  a  year 
after  the  death  of  the  defendant,  nor  in  any  case  unless  upon  per- 
mission granted  by  the  surrogate  having  jurisdiction  to  grant 
letters,  which  permission  may  be  given  on  sufficient  cause  shown 
(Z.  1850,  c.  295).  The  authority  of  the  surrogate  in  the  matter 
of  issuing  executions  in  such  a  case  is  not  exclusive.  The  court 
in  which  the  judgment  was  obtained  has  the  power  to  control  the 
execution  of  its  judgment ;  and  the  Code  of  Procedure  (§  376) 
provides  that  the  personal  representatives  of  a  judgment  debtor 
at  any  time  within  one  year  after  their  appointment,  may  be  sum- 
moned to  show  cause  why  the  judgment  should  not  be  enforced 
against  the  estate  (see  Marine  Bank  of  Chicago  v.  Yan  Brunt,  49 
N.  T.  160,  affi'g  61  Ba/rl.  361,  approving  Alden  v.  Clarice 
11  How.  Br.  209,  and  Fnnh  v.  Morrison,  13  Abh.  Br.  80,  and 
disapproving  Wilgus  v.  Bloodgood,  33  How.  Br.  289,  and  Flan- 
agan V.  Tmen,  53  Barh.  587).*  Where  application  is  made, 
under  Z.  1850,  for  leave  to  issue  execution,  the  claimants  of  the 
property  sought  to  be  applied  in  satisfaction  of  the  judgment,  and 

*  In  Marine  Bank  v.  Van  Brunt  it  was  held  that  the  act  of  1850,  c.  295,  is  not  in 
conflict  with  the  provisions  of  section  376  of  the  Code,  in  reference  to  enforcing- 
judgments  against  the  estate  of  a  deceased  judgment  debtor,  nor  is  it  inconsistent, 
with  the  remedy  given  by  the  Code.  Tbat  the  act  of  1850  is  cumulative,  and  makes, 
the  leave  of  the  surrogate  necessary,  in  addition  to  the  order  and  judgment  of  the? 
court ;  and  that  an  execution  can  not  issue  without  the  order  and  permission  of  both, 
tribunals.  The  court  of  law  (it  was  said)  adjudges  the  legal  rights  of  the  parties^ 
and  that  the  creditor  is  legally  entitled  to  enfore^  the  judgment  against  property  in 
possession  of  the  parties  to  the  proceeding.  The  surrogate  passes  upon  the  rights 
of  the  creditor,  in  view  of  the  conflicting  or  equal  claims  of  others  upon  the  estate.. 
Either  proceeding  may  be  first  taken,  or  they  may  proceed  joan  pasm. 

20 
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the  personal  representatiyes  of  the  deceased,  are  entitled  to  be 
heard,  and  shoiild  have  notice ;  and  without  notice  to  the  parties 
affected,  the  jurisdiction  of  the  surrogate  is  improperly  exercised 
{Marine  Bank  v.  Van  Brunt,  49  iV.  Y.  160).  The  notice  must 
be  served  in  a  manner  to  be  prescribed  by  the  court  {Alden  v. 
ClarJc,  11  How.  Pr.  209).  The  facts  that  the  judgment  is  unpaid 
and  that  the  personal  estate  of  the  deceased  is  insufficient  to  pay 
the  debts  should  both  appear,  iu  order  to  warrant  the  surrogate's 
granting  permission  {Matter  of  Bentley,  16  AVb.  Pr.  89).  It  is 
the  better  practice,  on  such  application,  to  set  forth  also  a  descrip- 
tion of  the  real  estate  to  be  affected  by  the  proceeding. 

Enforcing  payment  of  ordinary  debts.] — The  surrogate  may 
also,  upon  the  application  of  a  creditor,  decree  the  payment  of  a 
debt,  or  a  proportional  part  thereof,  at  any  time  g-f ter  six  months 
have  elapsed  from  the  granting  of  the  letters  testamentary  or  of 
administration  (2  P.  S.  116,  §  18).  This  power  of  the  surrogate 
is  discretionary,  and  where  the  evidence  of  the  claim  is  suspicious, 
the  motion  will  be  denied  {Flagg  v.  Ruden',  1  Bradf.  192 ;  com- 
pare CampbeU  v.  Bruen,  Id.  224 ;  Jennings  v.  Phelps,  Id.  485).* 
But  the  denial  of  the  application  is  not  conclusive  against  the 
justness  of  the  claim,  and  hence  does  not  prevent  the  creditor 
from  maintaining  an  action  {Fiizpatrick  v.  Brady,  6  Mill,  581 ; 
and  see  Butler  v.  Hempstead,  18  Wend.  666 ;  Magee  v.  Vedder,  6 
Barb.  352 ;  Flagg  v.  Puden,  1  Bradf.  192).  Indeed,  neither  the 
amount  nor  the  validity  of  the  claim,  if  disputed,  can  be  tried 
by  the  surrogate  {Ruilvoen  v.  Patten,  1  Robt.  416 ;  2  Mb.  Pr.  N. 
8.  121 ;  and  see  ante,  p.  21). 

Application  for  order.] — By  analogy  to  the  statute  of  limita- 
tions, the  proceeding  should  be  instituted  within  the  same  time  in 
which  suits  of  the  same  character  are  required  to  be  commenced 
in  courts  of  common  law  or  of  equity  {Mc  Cartes  v.  Camel,  1  Barb. 
Ch.  455).     The  process  is  by  citation,  and  not  by  order  to  show 


*  In  Flagg  Y.  Bvdm  (above),  the  demand  was  a  bond  which  had  been  due  eighteen 
years  before  the  obligor's  death,  without  any  demand  of  payment,  so  far  as  appeared, 
until  after  his  death,  when  it  was  sdhdenly  transferred  by  the  obligee  to  a  third  per- 
son, who  made  claim  through  an  attorney,  without  a  verification  on  personal  knowl- 
edge,— ffeld,  that  the  application  should  be  denied.  As  to  the  amount  and  quality  of 
proof  required,  see  J/aAoney  v.  Chinter  (10  Abb.  Pr.  iSl). 
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cause.  "But  the  defect  of  omitting  a  citation  is  waived  hj  the 
executor  or  administrator  appearing  and  proceeding  without  objec- 
tion {St.  John  V.  Voorhies,  19  Ahh.  Pr.  53). 

Order  for  payment  cmd  certificate.] — If  the  surrogate  orders 
the  payment  of  the  claim,  the  statute  requires  him,  at  the  same 
time,  on  application,  to  make  out  a  certificate  stating  the  names  of 
the  parties  against  and  in  favor  of  whom  the  decree  is  made,  with 
the  trade,  profession,  or  occupation  of  the  parties  respectively,  and 
their  places  of  residence,  in  which  he  shall  state  the  amount  of 
debt  and  costs  directed  to  be  paid  by.  the  decree  (Z.  183T,  c.  460, 
§  63 ;  see  Form  No.  6).  On  this  certificate  being  filed  with  any 
county  clerk,  he  is  required  to  enter  and  docket  it  on  his  books, 
in  the  same  manner  as  transcripts  of  judgments.  It  thenceforth 
becomes  a  lien  on  aU  the  real  estate  of  the  person  against  whom 
the  decree  is  entered,  and  execution  may  be  issued  thereon  in  the 
same  manner  as  on  any  other  judgment  (Z.  183T,  e.  460,  §  64,  am'd 
Z.  1844,  c.  104,  §  2).  Such  a  decree  or  order  of  a  surrogate  for 
the  payment  of  money  may  be  discharged  by  filing  with  him  a 
release  of  the  amount,  executed  by  the  person  to  whom  the  money 
is  directed  to  be  paid,  and  acknowledged  or  proven,  as  a  conveyance 
of  real  estate  is  required  to  be,  in  order  to  be  recorded.  The  sur- 
rogate, on  the  filing  of  such  a  release,  must  indorse  the  discharge 
on  the  margin  of  the  record  of  the  decree  or  order ;  and  on  filing 
with  the  clerk  of  any  county  where  the  decree  or  order  has  been 
docketed  a  certificate  from  the  surrogate  of  such  discharge,  such 
clerk  must  enter  in  his  docket  the  fact  of  such,  discharge  (Z.  1867, 
c,  Y82,  §  9). 

Assignment  of  representat/ive^ s  hond-l — K  the  execution  is 
issued  and  returned  unsatisfied,  the  surrogate  must,  on  application, 
assign  the  executor's  or  administrator's  bond  given  to  the  person 
in  whose  favor  the  decree  is  made  for  the  purpose  of  being  prose- 
cuted (Z.  1837,  c.  460,  §  65). 

Enforcement  of  decree  hy  attachment.] — The  surrogate  may 
also  enforce  the  decree  by  process  of  attachment  {Seaman  v.  Dur- 
yea,  11  iT.  Y.  328  ;  Boron  v.  Dempsey,  1  Bradf.  490 ;  and  see 
p.  17,  aMe^. 
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AETICLE  FIRST. 

GIFTS   MOETIS   CAUSA. 

Testamentary  nature  of  the  ^*fi5.]^-Before  proceeding  to  the 
consideration  of  the  general  subject  of  legacies,  it  will  he  proper 
in  this  place  to  mention  the  principles  governing  what  are  called 
"  gifts  mortis  causa."  Such  gifts  are,  in  reality,  as  much ,  testa- 
mentary dispositions  as  any  other ;  and  the  only  essential  difEer- 
ence  between  such  a  gift  and  an  nuncupative  will,  is,  that  in 
the  former,  a  delivery  of  the  property  by  the  donor  to  the. 
donee,  or  to  some  agent  or  mistee  for  him,  is  indispensable 
to  the  validity  of  the  gift ;  while  in  the  latter,  delivery  is  not 
essential.  Such  a  gift  differs  from  a  gift  inter  vivos  in  that  it  is 
ambulatory,  incomplete  and  revocable  during  the  testator's  life, 
and  it  is  also  liable  to  the  debts  of  the  testator  on  deficiency  of 
assets.  It  differs  from  a  legacy  in  that  it  need  not  be  proved  in 
the  surrogate's  court ;  and  no  act  or  assent  on  the  part  of  the  ex- 
ecutor or  administrator  is  necessary  to  perfect  the  donee's  title. 
These  gifts  being  essentially  testamentary,  the  same  considerations 
of  prudence  and  caution  which  induced  the  legislature  to  require 
wills  of  personal  property  to  be  executed  publicly  and  attested  with 
great  formality,  would  seem  to  forbid  these  informal  dispositions 
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of  property,  in  expectation  of  death.  The  temptation  to  fraud 
and  imposition  in  regard  to  these  gifts,  is  as  powerful  and  as  dan- 
gerous as  in  the  cases  of  wills,  and  yet  has  been  left  unchecked 
and  unregulated  by  statute.  It  is  said,  therefore,  that  the  courts 
ought  not  to  tolerate  them  unless  they  are  attended  by  all  the  re- 
quisites which  the  common  law  prescribes  to  give  them  validity 
{Harris  v.  Clark,  3  HI'.  Y.  121 ;  see  also  Kinney  v.  Public  Ad- 
ministrator, 2  Bradf.  319),  and  to  this  end,  the  most  clear,  circum- 
stantial and  satisfactory  proof  wiU  be  required  to  support  such  a 
disposition  (Belmotte  v.  Taylor,  5  N.  Y.  Surr.  [1  Jtedf.']  417; 
Bedell  v.  Ca/rll,  33  J^.  Y.  681).  It  is  not  necessary  that  the  donee, 
in  order  to  sustain  the  claim,  should  show  affirmatively,  and  with 
minuteness,  the  circumstances  under  which  the  alleged  gift  was 
made,  nor  is  he  required  to  prove  affirmatively  that  the  donor  was 
of  sound  disposiag  mind  and  memory  when  he  made  the  gift,  and 
that  the  delivery  of  the  subject  was  his  free  and  voluntary  act. 
He  establishes  a  jarvma  facie  case  when  he  shows  that  the  dispo- 
sition has  been  attended  by  aU  the  requisites  which  the  common 
law  prescribes  to  give  it  validity  {Bedell  v.  Carll,  33  N.  Y.  581). 

The  svhject  of  the  gift.'\ — Only  personal  property  capable  of 
delivery,  is  subject  to  a  gift  mortis  causa ;  and  it  may  embrace 
all  the  testator's  personal  estate,  however  large  the  amount  and 
value  {Meach  v.  Meach,  24  Venn.  591 ;  White  v.  Wager,  32 
Bart.  250).  A  bond  and  mortgage,  stocks,  or  any  other  chose  in 
action,  whether  negotiable  or  not,  may  constitute  the  subject-mat- 
ter of  a  good  gift  m^ortis  causa,  and  pass  by  delivery  to  the  donee, 
without  any  formal  assignment  by  the  donor.  And  a  delivery  of 
a  formal  written  assignment  dof  the  contract  as  the  symbol  of  the 
delivery  of  the  gift,  may  be  sufficient  to  perfect  the  gift,  even 
without  the  delivery  of  the  contract  or  instrument  itself  {Qrymes 
V.  Howe,  49  N.  Y.  IT).*     The  delivery  of  a  mortgage  as  a  gift 

*  In  that  case,  the  defendant's  testator  being  the  owner  of  120  shares  of  bank 
stock,  included  in  one  certificate,  made  an  absolute  assignment,  in  writing,  of  twenty 
.shares  to  the  plaintiff.  This  he  handed  to  his  wife,  to  be  kept  by  her  and  delivered 
to  the  plaintiff  upon  his  death.  At  the  time  of  executing  the  assignment,  the  donor 
was  about  eighty  years  of  age,  in  failing  health,  and  so  continued  until  his  death, 
which  occurred  about  five  months  thereafter.  It  was  held  this  was  a  valid  gift 
mortis  causa;  that  the  equitable  title  to  the  stock  passed  by  the  assignment;  that 
the  defendant  was  trustee  for  the  plaintiff  by  operation  of  law,  to  make  the  gift 
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mortis  causa,  is  treated,  not  as  a  complete  act  passing  tlie  property,, 
but  as  creating  a  trust  by  operation  of  law,  in  fayor  of  tbe  donee, 
which  a  court  of  equity  will  enforce  in  the  same  manner  as  it 
would  the  right  of  the  donee  to  a  bond  (1  Story  Eq.  Jur.  §  607). 
A  delivery  of  the  donor's  promissory  note,  without  other  contract, 
by  which  he  undertakes  to  pay  money,  either  during  his 'life  or 
out  of  his  estate  after  his.  decease,  wiU  not  constitute  a  valid  gift 
mortis  causa;  and  a  draft  unaccepted  is  equally  incapable  of  be- 
coming the  subject  of  such  a  gift  {Harris  v.  OlarTe,  3  N.  Y.  93 ; 
2  JBarh.  94 ;  Coutant  v.  Schuyler,  1  Paige,  316 ;  see  Craig  v. 
Craig,  3  Barh.  Ch.  Y6 ;  Wilson  v.  Baptist  Education  Society, 
10  Barh.  315 ;  Huntington  v.  Oilmore,  16  Barb.  243).  It  is  well 
settled  that  one  may  remit  a  debt  due  him,  by  way  of  a  gift  mortis 
causa  by  a  formal  surrender  of  the  securities,  with  a  verbal  decla^ 
ration  of  intention  to  that  effect  {Moore  v.  Darton,  T  Eng.  Law  & 
Eq.  134). 

Requisites  of  gift.l — To  constitute  a  valid  gift  in  view  of 
death,  it  must  appear :  1.  That  the  gift  was  made  with  a  view  to 
the  donor's  death  from  present  illness  or  from  external  and  appre- 
hended peril.  2.  The  donor  must  die  of  that  ailment  or  peril. 
3.  There  must  be  a  delivery  of  the  subject  of  the  gift  {Orymes  v. 
Howe,  49  N.  Y.  17).  It  is  not  necessary  that  the  donor  should  be 
in  extrem,is,  but  he  should  die  of  that  aUment.  If  he  recover 
from  the  illiieBS  or  survive  the  peril,  the  gift  thereby  becomes  void. 
Whether  the  testator  was  so  seriously  iU  as  to  be  apprehensive  of 
death,  so  that  he  was  legally  acting  "  in  view  of  death,"  must  de- 
pend upon  the  circumstances  of  each  case.  The  time  of  the  death 
is  not  material  except  as  the  fact  bears  upon  the  question  of  the 
testator's  apprehension  of  that  event.  There  is  no  rule  which 
limits  the  time  within  which  the  donor  must  die,  to  make  the  gift 
valid  {Ih.)    Where  it  appears  that  the  gift  was  made  during  the 

effectual,  and  that  a  judgment  requiring  him  to  produce  the  certificate  and  cause  a 
transfer  of  the  twenty  shares  to  be  made  to  'the  plaintiff  was  proper.  In  another 
case  {Weaterh  v.  De  WiU,  35  Barh.  215),  the  deceasedbeing  conscious  that  her  death 
was  near,  requested  B.  to  give  her  a  parcel,  out  of  which  she  took  money  to  pay  some 
debts,  and  returned  the  rest  of  the  parcel,  including  some  money  and  a  certificate  of 
deposit,  to  B.,  saying  that  she  gave  it  to  the  latter  for  her  own  use.  The  certificate- 
was  unindorsed.  It  was  held  that  this  was  not  sufficient  evidence  of  a  gift  of  the- 
certificate,  under  all  the  circumstances. 
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testator's  illness,  and  only  a  few  days  or  weeks  before  his-  death, 
the  law  presumes  that  the  gift  was  made  in  contemplation  of 
death  {Merchant  v.  Merchant,  2  Bradf.  432). 

Death  of  donor.] — The  death  of  the  donor  is  essential  to  the 
validity  of  the  gift.  If  the  gift  be  made  during  the  donor's  last 
illness,  the  law  infers  the  condition  that  the  donee  is  to  hold  the 
gift  only  in  case  the  donor  die  of  that  indisposition.  It  is  not 
essential  that  the  donor  should  expressly  declare  that  the  gift  is  to 
take  effect  only  on  his  death.  Until  death,  the  donor  may  reclaim 
the  gift,  and  his  recovery  makes  the  gift  void. 

Delivery.] — It  is  also  requisite  in  order  to  give  effect  to  the 
gift  (if  by  parol),  that  the  donor  should,  at  the  time  of  the  deliv- 
ery, not  only  part  with  the  possession,  but  also  with  the  dominion, 
over  the  subject  of  the  gift.  The  delivery  of  possession  need  not 
be  to  the  donee  personally,  but  may  be  given  to  a  third  party  for 
the  donee's  use  {Grymes  v.  Howe,  49  N.  Y.  IT,  and  cases  cited). 
So  far  as  possible  there  must  also  be  an  acceptance  of  the  thing  by 
the  donee.  The  mere  fact  that  it  has  passed  into  the  possession  of 
the  donee,  even  by  l^he  act  of  the  donor  himself,  is  said  not  to  be 
enough.  Thus  where  the  deceased  in  his  last  illness  expressed  a 
desire  to  his  daughter  that  she  should  have  his  carriage  and  horses, 
but  did  not  request  her  to  take  possession  of  them,  nor  direct  the 
stable-keeper  to  deliver  them  to  her,  and  it  did  not  appear  that 
there  had  been  any  actual  transfer  or  change  of  possession,  though 
they  were  afterwards  used  by  her,  it  was  held  not  such  a  delivery 
as  was  necessary  to  complete  the  gift  {Delmotte  v.  Taylor,  5  N.  Y. 
Sun\  [1  Bedf.]  417).  Where  the  nature  of  the  subject-matter  of 
the  gift  will  not  admit  of  a  coi'poreal  delivery,  the  delivery  of  the 
means  of  obtaining  possession,  or  making  use  of  the  thing  given, 
amounts  to  a  delivery  of  the  thing  itself.  Thus  the  delivery  of 
the  key  of  a  trunk  or  bureau  by  the  donor,  accompanied  by  the 
declaration  of  the  donor  that  he  gave  all  his  property  to  the  donee, 
is  a  good  delivery  of  the  contents,  though  they  were  not  removed 
{Cooper  V.  Burr,  45  Barh.  9 ;  Allerton  v.  Lang,  *  10  Bosw.  362). 

*  In  that  case,  the  deceased  shortly  before  her  death  took  from  her  drawer  a 
cloth  pocket  containing  a  pocket-book,  and  took  out  the  pocket-book,  and,  after  giy- 
ing  away  money  which  she  took  from  it,  and  expressing  her  intentions  as  to  a  devise 
of  real  property,  replaced  the  pocket-book  in  the  cloth  pocket,  and  gave  it  to  her 
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■  In  regard  to  tlie  delivery  of  things  in  action,  it  is  well  settled  that 
all  that  is  necessary  is  a  delivery  of  the  contract  or  note  upon 
which  the  cause  of  action  is  founded  (see  Bedell  v.  Carll,  33  TT. 
Y.  581). 

Re/uocation.} — A  gift  mortis  causa  is  revocable  in  case  the 
donor  recover,  and  this,  notwithstanding  the  gift  was  in  express 
terms  absolute,  and  the  delivery  was  absolute.  It  may  be  revoked 
in  the  donor's  lifetime,  by  his  resumption  of  possession.  It  is  not 
necessary  that  the  donor  should  actually  regain  the  possession  of 
the  subject  of  the  gift ;  it  is  sufficient  if  he  reclaims  it  from  the 
donee,  or  from  the  person  with  whom  it  had  been  intrusted,  with 
intent  to  recall  the  gift.  It  is  not  even  necessary  that  the  reclama- 
tion should  be  made  with  the  knowledge  of  the  donee  at  the  time, 
and  if  the  donee  subsequently  resume  the  possession  of  the  sub- 
ject-matter of  the  gift,  without  the  consent  of  the  donor,  or  after 
his  decease,  and  retain  such  possession,  claiming  it  as  his  property 
by  virtue  of  the  gift,  he  may  be  compelled  to  surrender  it  to  the 
personal  representatives  of  the  donor,  or,  if  he  be  himself  such 
representative,  to  account  for  it  as  belonging  to  the  estate  {Mer- 
chant V.  Merchant,  2  Bradf.  432).  It  has  been  held  that  any  act, 
such  as  the  subsequent  birth  of  a  child,  which  operates  to  revoke  a 
wUl,  should  have  the  same  effect  in  regard  to  a  gift  mortis  causa 
{Bloomer  v.  Bloomer,  2  Bradf.  340),  But  the  bequest  of  aU  the 
testator's  property  to  another  will  not  operate  to  revoke  such  a 
gift,  since  the  wUl  only  becomes  operative  at  the  death  of  the 
testator  when  the  gift  also  becomes  irrevocable  (2  Redf.  on  Wills, 
331). 

AETICLE  SECOND. 

OF   LEGACIES    GENERALLY. 

Operation  of  wiZ^.J^-With  respect  to  personal  property,  a  will 
operates  upon  whatever  personal  estate  the  testator  died  possessed 
of,  whether  acquired  before  or  subsequent  to  the  execution  of  the 

daughter-in-law,  saying,  "  Here,  I  give  you  this,  I  make  you  a  present  of  it.  I  have 
another,  and  want  you  to  wear  them,  they  are  so  very  handy."  It  was  held  that  this 
was  a  valid  gift  to  the  latter  of  stock  belonging  to  the  giver,  a  certificate  for  which, 
in  the  giver's  name,  was  then  contained  in  the  pocket-book. 
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instrument  (see  Collin  v.  Collin,  1  Barh.  Ch.  630 ;  Hone  v.  Kent, 
6  N.  Y.  390).  "With  respect  to  real  estate,  a  man  could,  at  com- 
mon law,  devise  only  these  lands  which  he  had  at  the  date  of  the 
devise,  but  by  the  Eevised  Statutes  (2  B.  8.  57,  §  2),  every  estate 
and  interest  in  real  property  descendible  to  heii-s  may  be  devised, 
including  expectant  estates  (1  Id.  Y25,  §  35) ;  and  it  is  further  de- 
clared that  every  wiU  made  in  express  terms  of  all  the  testator's 
real  estate,  or  which  in  any  other  terms  denotes  his  intent  to  de- 
vise all  his  real  property,  shall  be  construed  to  pass  all  the  real 
estate  which  he  was  entitled  to  devise  at  the  time  of  his  death  *  (2 
Id.  5Y,  §  5  ;  see  Terry  v.  Wiggins,  47  iT.  Y.  512 ;  Ellison  v.  Mil- 
ler, 11  Barb.  332).  Whether  a  will  operates,  to  pass  particular 
parcels  of  land,  or  after-acquired  land,  must  depend  upon  the  in- 
tention of  the  testator  as  derived  from  the  language  of  the  wiU 
(see  Pond  v.  Berg,  10  Paige,  140 ;  Havens  v.  Havens,  1  Sandf. 
Ch.  324).  It  is  a  familiar  canon  of  interpretation  (as  already 
stated,  ante,  p.  128)  that  the  law  favors  a  construction  which  will 
not  tend  to  the  disinheriting  of  heirs,  unless  the  intention  to  do  so 
is  clearly  expressed  (see  Scott  v.  Guernsey,  48  iV.  Y.  106).  Hence 
devises  by  implication  are  not  favored.  Such  a  devise  is  sustain- 
able only  upon  the  principle  of  carrying  into  effect  the  intention 
of  the  testator,  and  unless  it  appears,  upon  an  examination  of  the 
whole  win,  that  such  must  have  been  the  intention,  there  is  no 
such  devise  {Post  v.  Hover,  33  JY.  Y.  593 ;  see  Martin  v.  Martin, 
43  Barh.  172  ;  Lovett  v.  Kingsland,  44  Barl.  560). 

Who  may  he  legatee.] — With  some  exceptions,  every  person  is 
capable  of  taking  by  bequest  or  devise.  The  statute  provides  that 
every  person  who  is  legally  capable  of  holding  real  estate  may  take 
by  devise ;  but  no  corporation,  not  expressly  authorized  by  its  char- 
ter or  by  statiite,  can  take  by  devise  (2  P.  S.  57,  §  3).    A  devise  of 


*  Descendible  and  devisable  are  convertible  terms  in  respect  to  contingent  inter- 
ests ( Wilson  V.  Wilson,  32  Barb.  328).  The  interest  of  the  tenant  in  a  lease  in  fee  is 
deYisahle  (Van  Derzee  y.  Van  Derzee,  SO  Barb.  331).  A  devise  of  lands,  <fee.,  with 
the  rents,  issues,  and  profits  thereof,  conveys  all  the  devisor's  interest  in  rents  re- 
served in  leases,  in  fee  of  such  lands  (Main  t.  Green,  32  Barb.  448).  And  in  the  ab- 
sence of  any  modifying  words,  a  devise  of  land  carries  with  it  the  crops  growing 
thereon,  subject  to  the  provision  of  2  if.  S.  82,  §  6,  by  which  crops  are  to  go  to  exec- 
utors or  administrators  if  wanted  for  the  payment  of  debts  or  legacies  (Brandner  v. 
Faulkner,  34  iV.  Y.  34*?). 
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lands  to  a  corporation  for  charitable  uses,  which  that  corporation 
has  not  power  to  take,  is  therefore  void  {Boyce  y.  City  of  St.  Louis, 
29  Barb.  650 ;  s.  c.  18  Eow.  Pr.  125).  Hence,  also,  the  United 
States  can  not  take  property  by  devise  for  the  purposes  of  a  general 
charity.  The  government  exists  under  grants  of  power,  express  or 
implied,  in  a  written  constitution,  and  the  functions  of  all  the  de- 
partments are  definitely  limited  and  arranged,  and  it  is  not  within 
its  express  or  implied  powers  to  administer  a  charity  {Levy  v.  Levy, 
33  N.  T.  97,  rev'g  40  Barh.  685 ;  Matter  of  Fox,  63  Barl.  157). 
So  a  society  or  unincorporated  association  of  individuals  is  incapa- 
ble of  being  a  legatee  or  devisee,  unless,  perhaps,  the  case  faUs 
under  the  denomination  of  charitable  uses  (see  Williams  v.  Wil- 
liams, 8  N.  Y.  524).  But  an  executory  bequest,  limited  to  the 
use  of  a  corporation  to  be  created  within  the  period  allowed  for 
the  vesting  of  future  estates  and  interests,  is  valid  *  {Burrill  v. 
Boardman,  43  N.  T.  254) ;  and  so  is  a  bequest  to  a  foreign  cor- 
poration, if  it  is  capable  of  taking  under  the  laws  of  the  state  of 
its  creation  {Chamberlain  v.  Chamberlain,  \  4:2>  N.  Y.A24c\  see 
post,  .Ajt.  9). 

Aliens.^ — ^Inasmuch  as  an  alien  can  not  inherit  real  property,  he 
can  not  take  by  a  devise.  His  subsequent  naturalization  has  no  re- 
troactive efEect,  and  wiU  not  give  him  any  title  {Smith  v.  Smith, 
33  Barb.  371,  note ;  Heeney  v.  Brooklyn  Ben&oolep,t  Society,  X  39 
I<f.  T.  333,  affi'g  33  Barb.  360).  He  may  take  land  by  grant, 
and  hold  it,  but  it  is  at  the  wiU  of  the  state  ||  {La/rreau  v.  Da/oignon, 

*  After  a  legacy  to  a  corporation  has  been  vested,  the  surrender  of  the  charter  by 
nonuser  does  not  diyest  it  ( Wesleyam,  University  v.  Troy  Conference  Academy,  5  N.  Y. 
Surr.  [1  Red/.}  2S1). 

f  In  that  case  the  principle  was  stated  to  be  that  where,  by  the  lex  domicilii,  a 
will  has  all  the  formal  requisites  to  pass  title  to  personalty,  the  Talidity  of  particular 
bequests  wiU  depend  upon  the  law  of  the  domicile  of  the  legatee,  except  in  cases  where 
the  law  of  the  domicile  of  the  testator  in  terms  forbids  bequests  for  any  particular  pur- 
poses or  in  any  particular  raanner,  in  which  latter  case  the  bequest  would  bo  Toid 
everywhere. 

:j:  In  that  case  it  was  also  held  that  the  act  of  1843,  §  1,  which  authorizes  »  nat- 
uralized citizen,  to  whom  lands  would  have  descended  if  he  had  beea  a  citizen  at  the 
time  of  the  death  of  the  person  last  seized,  to  continue  to  hold  the  same  in  like  man- 
ner as  if  he  had  been  a  citizen  at  the  time  of  such  descent  cast,  applies  only  to  those 
who  were  naturalized  citizens  at  the  time  of  the  enactment. 

II  By  the  common  law,  lands  held  by  an  alien  on  his  death  vest  in  the  state.  It 
is  otherwise,  however,  when  a  citizen  holding  lands  liable  to  escheat  dies  {Larreau  v. 
Davignon,  5  Abb.  Pr.  N.  S.  36*7). 
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5  AVb.  Pr.  N.  S.  367 ;  compare  People  r.  Snyder,  51  Barb.  589). 
In  that  case  it  was  held  that  the  statutes  enabling  certain  aliens  to 
hold  lands  apply  to  descents  from  those  only  who  are  resident 
aliens  at  the  time  of  their  death ;  and  therefore  they  confer  the 
right  of  dower  on  the  alien  widow  of  an  alien  purchaser,  and  deny 
it  to  the  alien  widow  of  the  native  bom  and  "naturalized  citizen. 
They  authorize  resident  aliens  to  transmit  lands  to  alien  heirs,  but 
do  not  authorize  citizens  to  do  so. 

Witness  to  will.'] — As  we  have  already  had  occasion  to  observe 
{ante,  p.  99),  the  statutory  provision  (2  B.  8.  65,  §  50)  which  dis- 
qualifies beneficiaries  under  a  will  being  examined  as  witnesses  on 
the  apphcation  for  probate,  does  not  render  void  a  bequest  to  a 
subscribing  witness,  unless  the  will  can  not  be  proved  without  the 
testimony  of  such  witness.  The  mere  fact  that  a  legatee  was  a  sub- 
scribing witness,  or  the  fact  even  that  he  was  examined  as  such,  on 
the  probate  (if  his  examination  was  unnecessary,  as,  for  instance, 
where  he  was  a  non-resident,  and  the  wUl  was  sufficiently  proved 
by  the  testimony  of  the  other  witnesses),  does  not  work  a  forfeit- 
ure of  the  bequest  {Robertson  v.  Caw,  5  N.  Y.  125  ;  Cornwell  v. 
Wooley,  47  Barb.  327;  1  Abl.  Ct.  App.  Dec.  441). 

Limitations  on  charitable  bequests.] — By  the  statute  of  1860 
(Z.  1860,  c.  360)  it  is  declared  that  no  person  having  a  husband, 
wife,  child  or  parent,  shall,  by  his  ©r  her  last  will  arid  testament,  de- 
vise- or  bequeath  to  any  benevolent,  charitable,  literary,  scientific, 
religious  or  missionary  society,  association  or  corporation,  in  trust 
or  otherwise,  more  than  one-half  part  of  his  or  her  estate,  after  the 
payment  of  his  or  her  debts.  Such  a  devise  or  bequest  is  declared 
so  be  valid  to  the  extent  of  one-half,  and  no  more.  For  the  pur- 
pose of  ascertaining  the  estate,  the  widow's  dower  and  the  debt 
are  first  to  be  deducted.  The  intent  of  the  statute  can  not  be  de- 
feated by  the  testator  giving  to  two  or  more  corporations  in  the 
aggregate  more  than  he  can  give  to  a  single  object,  viz.,  one-half 
of  his  estate  {Chamberlain  v.  Chamberlain,  43  iV".  T.  424). 

Legaay  to  a  class.] — ^Where  a  legacy  is  given  to  a  class  of  indi- 
viduals, every  person  who  answers  the  description  at  the  time  of 
the  testator's  death  is  included,  unless  there  is  a  postponement  of 
the  division  of  the  legacy  to  some  period  subsequent  to  the  testa- 
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tor's  death,  in  which  case  every  person  who  answers  the  description, 
so  as  to  come  within  the  class  at  the  time  appointed  for  the  division, 
will  be  entitled  to  share,  although  not  in  esse  at  his  death,  unless 
the  wiU  discloses  a  different  intention  {Morton  v.  Morton,  8  Barb. 
18 ;  compare  Jenhms  v.  Freyer,  4  Paige,  47 ;  Stires  v.  Van  Rens- 
selaer, 2  Bradf.  172 ;  Lawrence  v.  Hebbard,  1  Id.  252 ;  Kiljpatr 
rick  V.  Johnson,  15  N.  Y.  322 ;  and  see  ante,  p.  131).  There  are 
very  numerous  cases  where  the  words  "children,"  "nephews," 
■"  nieces  "  and  other  descriptive  terms  of  classes  or  relations  have 
been  subjects  of  judicial  construction.  The  general  principle  is 
that  these  words  are  to  be  taken  in  their  primary  and  simple  signi- 
fication where  that  can  be  done.  The  intention  of  the  testator  wiU 
prevail,  however,  and  where,  from  the  constraction  of  the  whole 
wiQ,  it  can  be  made  to  appear  that  the  testator  meant  by  "  chUdren  " 
to  include  children  and  the  issue  of  such  children  as  were  deceased, 
that  construction  wiU  be  adopted.  Thus,  grandchildren  and  great- 
grandchildren wUl  take  under  a  bequest  to  children,  whenever  that 
is  necessary,  in  order  to  give  effect  to  the  words  of  the  wiU,  or  that 
appears  to  have  been  the  evident  intention  of  the  testator  {Marsh 
T.  Hague,  1  Edw.  Ch.  174 ;  Hone  v.  Van  Sohaick,  3  N.  T.  538 ; 
compare  Mowatt  v.  Carow,  7  Paige,  328 ;  Cromer  v.  PincTcney,  3 
Barh.  Ch.  466).  Illegitimate  children,  unless  there  are  no  legiti- 
mate children,  will  not  be  included  in  the  term  children,  unless  a 
different  intention  is  apparent  .((rarcZwe?"  v.  Heyer,  2  Paige,  11; 
Collvns  V.  Hoxie,  9  Id.  81).  A  gift  to  brothers  and  sisters,  or  to 
the  children  of  brothers  and  sisters,  includes  brothers  and  sisters  of 
the  haK  blood,  as  well  as  those  of  the  whole  blood.  It  will  not  be 
necessary  to  pursue  further  the  subject  of  the  construction  of  wills 
and  of  particular  words,  already  considered  briefly  {ante,  p.  128), 
and  fully  treated  in  standard  treatises.  , 

Description  of  legatee.} — It  is  essential  to  the  validity  of  a 
bequest  that  the  legatee  should  be   designated  with  certainty,* 

*  Where  a  testator  declared  his  wish  to  found  a  dispensary,  but  neither  specified 
the  sum  to  he  devoted  to  that  purpose,  nor  named  a  donee  to  take  the  legal  interest 
in  the  fund  appropriated,  it  was  held  that  the  bequest  was  void,  and  the  next  of  kin 
were  entitled  to  take  {Beekman  v.  Bonsor,  23  N.  Y.  298) ;  and  see  a  very  similar  ease 
(Dodge  v.  Pond,  23  N.  Y.  69).  Where  the  invalidity  of  a  gift  to  a  particular  purpose 
or  trust  renders  substantially  ineffective  the  other  provisions  of  the  wUl  in  reference 
to  the  same  purpose,  the  latter  must  fall  with  the  former,  but  whenever  the  purpose 
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although  a  mere  misdescription  of  the  legatee  does  not  render  the 
legacy  void,  unless  the  ambiguity  is  such  as  to  render  it  impossible 
to  ascertain,  from  the  will  itself,  or  by  evidence  dehors  the  wiU, 
who  was  intended.  Thus  a  legacy  to  Mary,  "  wife  of  Nathaniel 
S,"  when  Mary's,  husband  was  Abraham  S.,  and  Nathaniel's  wife 
was  Sarah,  was  upheld  as  a  legacy  to  Mary  {Smith  v.  Smith,  i 
Paige,  211,  affi'g  1  £'dw.  189).  So  a  bequest  to  Cornelia  Thomp- 
son was  held  a  good  bequest  to  Caroline  Thomas  (Thomas  v. 
Stevens,  4  Johns.  Ch.  607).  A  legacy  to  the  testator's  cousin  Paris, 
he  having  no  cousin  of  that  name,  was  sustained,  on  parol  proof,  as 
a  legacy  to  his  cousin  PriscUla  {Hart  v.  MarJcs,  4  Bradf.  161),  and 
a  legacy  to  "  James,  son  of  my  brother  Frederick,"  was  sustained 
as  a  legacy  to  Frederick,  son  of  testator's  brother  James,  on  proof 
that  the  brother  James  had  no  son  Frederick,  and  that  the  names 
were  transposed  by  a  mistake  of  the  draftsman  {Exp.  Hornby,  2 
Bradf.  420).  A  legacy  to  "  the  ladies  of  the  TJrsuline  order,  re- 
siding in  Charleston,"  was  sustained  as  a  legacy  to  "  The  Ladies 
Ursuline  Community  of  the  city  of  Charleston  "  {Ba/riks  v.  Phelam,, 
4  Barb.  80.  For  other  illustrations,  see  Wright  v.  Methodist 
Episc.  Church,  Hoffman,  202 ;  'N.  Y.  Institution  for  the  Blind 
V.  How,  10  N.  Y.  84;  Hornlech  v.  Americam,  Bible  Society,  2; 
Sandf.  Ch.  133;  Be  Witt  v.  Chandler,  11  Abb.  Pr.  459;  Atty. 
GenH  V.  Reformed  Dutch  Church,  33  Barb.  303 ;  Atty.  Oen'l  v. 
The  Minister,  (&c.  36  iV.  Y.  452 ;  and  see  antej^.  131). 

Description  of  subject-matter  of  legacy.] — The  cases  are  very 
numerous  which  turn  upon  the  purport  of  particular  terms,  such 
as  "  goods,"  "  chattels,"  "  effects,"  "  estate,"  &c.,  used  by  the  testa- 
tor to  describe  the  subject-matter  of  a  legacy.  The  subject  is  so 
fully  treated  in  standard  treatises,  that  an  enumeration  of  the  de- 
cisions wUl  not  be  expected  in  the  present  work  (see  2  Roper  ori 
Legacies,  1460;  2  Redf.  on  Wills,  426).* 

of  the  testator  can  be  carried  into  effect  as  to  a  yalid  provision,  the  invalidity  of 
others  will  not  affect  it  (Adams  v.  Perry,  43  N.  Y.  48'?).  A  bequest  to  a  person, 
■when  he  shall  die,  is  not  void  for  incongruity,  but  is  ascertained  on  his  decease,  and 
is  transmissible  tc^his  legal  representatives  {TerrUl  v.  Public  Administrator,  4  Bradf. 
245). 

*  See  also  as  to  purport  of  a  bequest  of  "moneys,"  Beck  v.  McGillis  (9  Barh.  35); 
Mann  v.  Mamt  (1  Johns.  Ch.  231);  and  of  a  legacy  "in  sterling  currency,"  payable 
in  England,  Stewart  v.  Chambers  (2  Sandf.  Ch.  382) ;  and  of  a  bequest  of  "  all  bonds 
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Executor's  assent  to  legacy.'] — Thougli  title  to  a  legacy  passes 
by  the  will,  yet  it  does  not  become  perfected  at  law,  imtil  after  tbe 
assent  of  the  executor,  from  whom  only  possession  of  the  legacy 
can  be  obtained.  This  woidd  seem  to  be  the  settled  rule  with  re- 
spect to  general  as  well  as  specific  legacies,  though  of  little  or  no 
practical  efEect,  except  as  to  the  latter ;  for  without  the  executor's 
assent,  it  is  held  that  a  legatee  can  not  maintain  an  action  to  recover 
possession  of,  or  vindicate  his  title  to,  a  specific  legacy  (1  Roper  on 
Legacies,  842 ;  2  Hedf.  on  Wills,  560 ;  see  Hudson  v.  Eeeve,  1 
Barb.  89). 

Legacy  duty.] — Legacies  and  distributive  shares  arising  from 
personal  property,  and  of  personal  property  or  interests  therein, 
are  subject  to  a  duty  or  tax  to  the  United  States,  at  the  following 
rates  ( U.  S.  Rev.  Stat.  p.  683,  §  3438).  * 

(1.)  Where  the  legatee  or  distributee  is  the  lineal  issue  or  lineal 
ancestor,  brother  or  sister,  to  the  -  deceased,  the  duty  is  at  the  rate 
of  one  dollar  per  hundred  dollars  of  the  clear  value  of  the  benefi- 
cial interest. 

(2.)  "Where  the  legatee  or  distributee  is  a  descendant  of  the 

and  mortgages  for  sales  of  land,  made,  or  hereafter  to  be  made,"  Bech  v.  MeQiUis  (9 
Jiarh.  38) ;  and  of  a  devise  of  "  tlie  old  homestead  whereon  I  lived  at  the  time  of 
making  my  will,  containing  one  hundred  acres,"  Waughy.  Waugh  (28  N.  Y.  94); 
and  of  a  bequest  of  "  wearing  apparel,  <fec.,  and  jewelry,  contained  in  eight  trunks," 
McCoy  V.  Vnlte  (30  Bow.  Pr.  265). 

*  The  following  are  the  rates  of  taxation  on  succession  to  real  property  ( tl.  8. 
Eev.  Stat.  §  3439) : 

Every  succession  is  subject  to  tax,  at  the  following  rate,  according  to  the  value 
thereof: 

(1.)  Where  the  successor  is  the  lineal  issue  or  lineal  ancestor  of  the  predecessor, 
the  duty  is  at  the  rate  of  one  per  cent,  upon  such  value. 

(2.)  Where  the  successor  is  a  brother  or  sister,  or  a  descendant  of  a  brother  or 
sister  of  the  predecessor,  the  duty  is  at  the  rate  of  two  per  cent. 

(3.)  When  the  successor  is  a  brother  or  sister  of  the  father  or  mother,  or  a  de- 
scendant of  a  brother  or  sister  of  the  father  or  mother  of  the  predecessor,  the  duty  is 
at  the  rate  of  four  per  cent. 

(4.)  Where  the  successor  is  a  brother  or  sister  of  the  grandfather  or  grandmother, 
or  a  descendant  of  a  brother  or  sister  of  the  grandfather  or  grandmother  of  the 
predecessor,  the  duty  is  at  the  rate  of  five  per  cent. 

(6.)  Where  the  successor  is  in  any  other  degree  of  collateral  consanguinity  to  the 
predecessor  than  as  above,  or  is  a  stranger  in  blood  to  him,  the  duty  is  at  the  rate  of 
six  per  cent. 
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brother  or  sister  of  tlie  deceased,  the  duty  is  at  the  rate  of  two  dol- 
lars per  hundred. 

(3.)  "Where  the  legatee  or  distributee  is  a  brother  or  sister  of" 
the  father  or  mother,  or  a  descendant  of  a  brother  or  sister  of  the 
father  or  mother  of  the  deceased,  the  duty  is  at  the  rate  of  four 
doUars  per  hundred. 

(4.)  Where  the  legatee  or  distributee  is  a  brother  or  sister  of 
the  grandfather  or  grandmother,  or  a  descendant  of  the  grand- 
father or  grandmother  of  the  deceased,  the  duty  is  at  the  rate  of 
five  dollars  per  hundred. 

(5.)  Where  the  legatee  or  distributee  is  in  any  other  degree  of 
collateral  consanguinity  than  above  stated,  or  is  a  stranger  in  blood 
to  the  deceased,  or  is  a  body  politic  or  corporate,  the  duty  is  at  the 
rate  of  six  doUars  per  hundred. 

But  all  legacies  or  property  passing  by  will,  or  by  the  laws  of 
any  state  or  territory,  to  husband  or  wife  of  the  deceased,  is  de- 
clared exempt  from  tax  or  duty ;  and  so,  also,  any  legacy  or  share 
of  personal  property  passing  to  a  minor  child  of  the  deceased,  is 
exempt,  unless  such  legacy  or  share  exceeds  the  sum  of  one  thou- 
sand dollars,  in  which  case  the  excess  only  above  that  sum  is  liable 
to  such  taxation. 

Refunding  of  legacies^ — At  common  law,  a  legatee  who  had 
been  paid  his  legacy,  was  liable  to  an  action  at  the  suit  of  the 
executor  to  compel  the  refunding  of  the  legacy,  in  case,  after  the 
payment,  debts  appeared  of  which  he  had  no  previous  notice,  and 
which  he  was  obhged  to  discharge.  As  a  protection  to  the  exec- 
utor in  the  payment  of  legacies,  as'weU  as  of  creditors,  the  legatee 
was  formerly  {R.  L.  1813,  c.  314,  §  18)  required  to  give  a  bond 
before  receiving  his  legacy.  But  as  the  statute  now  stands,  a  cred- 
itor who  does  not  present  his  claim  under  the  notice  to  creditors 
(see  ante,  p.  290)  has  a  remedy  only  against  assets  remaining  in 
the  executor's  hands  at  the  time  of  bringing  the  action,  or  coming 
subsequently  into  his  hands,  or  against  the  legatees.  It  follows  that 
the  executor  is  protected  in  the  payment  of  legacies  after,  but  not 
before,  the  expiration  of  the  year  allowed  him  for  ascertaining  the 
debs,  as  against  creditors  subsequently  appearing.  Where  the 
executor  is  insolvent,  and  has  wasted  and  •  misappropriated  the 
assets,  legatees  are  liable  to  refund  to  a  creditor  {Stuart  v.  Kissam, 
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3  Barb.  493 ;  see  Lupton  v.  Lupton,  2  Johns.  Gh.  614).  And 
■where  there  is  a  deficiency  of  assets,  one  legatee  who  has  received 
his  legacy  is  liable  at  the  suit  of  another  legatee,  who  has  not,  to 
refund  a  proportionable  part  to  make  up  the  deficiency  *  (see  Art. 
6,  post). 

AETICLE  THIRD. 

DIFFERENT   KHSTDS   OF   LEGACIES. 

Legacies  defined^ — The  most  general  description  of  legacies,f 
with  regard  to  their  subject-matter,  is  that  they  are  either  general 
or  specific.  Certain  legacies  are  also  called  demonsiratvoe,  having 
the  appearance,  in  some  respects,  of  a  specifi^c  legacy,  and  par- 
taking of  the  nature  of  a  general  legacy.  With  respect  to  their 
enjoyment,  legacies  are  again  divided  into  vested  and  contingent, 
absolute  and  conditional.  They  may  also  be  viewed  as  subject  to 
other  incidents,  such  as  being  cumulative  in  distinction  from  a 
repetition  of  the  same  legacy.  There  are  also  annuities  and 
residuary  legacies. 

Specific  legacies.] — A  specific  legacy  is  a  legacy  of  a  particular 
thing,  specified  and  distinct  from  all  others  of  the  same  kind  be- 
longing to  the  testator.  The  legacy  is  general  when  it  is  so 
given  as  not  to  amount  to  a  beqiiest  of  a  particular  thing  or  money 
of  the  testator,  distinct  from  all  others  of  the  same  kind  {Tifft  v. 
Porter,  8  JV.  F^.   516).:]:      The  presumption,  both  in  law  and 

*  But  if  'the  deficiency  has  been  occasioned  by  waste  of  the  executor,  it  is  said 
that  the  legatee  who  has  been  paid  may  retain  the  advantage  he  has  gained  by  his 
legal  diligence  as  against  his  co-legatee,  though  not  as  against  creditors  (Lupton  t. 
Lupton,  2  Johns.  Ch.  614).  Co-legaitees  do  not  stand  in  the  relation  of  sureties 
towards  each  other  in  respect  to  the  testator's  debts  {Wilkes  v.  Harper,  1  iV.  T.  586). 

f  Every  bequest  of  personal  property  is  a  legacy,  including  as  well  those  made 
in  lieu  of  dower  and  in  satisfaction  of  an  indebtedness,  as  those  which  are  wholly 
gratuitous.  It  is  the  synonym  of  the  word  "  bequest "  ( Orton  v.  Orton,  3  Keyes, 
486). 

%  In  that  case,  it  appeared  the  testator  owned  360  shares  of  a  certain  bank  stock 
and  he  bequeathed  240  shares  to  one  legatee,  and  120  shares  to  another,  but  without 
indicating  that  the  shares  bequeathed  were  to  be  taken  from  those  which  he  owned 
at  the  time  of  his  death.  It  was  held  that  the  legacies  were  general  and  not  specific, 
and  the  legatees  were  not  entitled  to  dividends  intermediate  his  death  and<the  de- 
livery of  the  stock  (compare  Dmoithack  v.  Astor,  13  N.  Y.  98). 
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equity,  is  in  favor  of  general  legacies.  To  establish  a  specific 
legacy,  therefore,  there  must  be  a  clear  manifestation  ol  the  tes- 
tator's intention.  The  distinction  between  specific  and  general 
legacies  is  an  important  one  with  respect  to  the  doctrine  of  abate- 
ment. A  specific  legacy  being  of  a  particular  thing,  as  of  a  horse, 
a  piece  of  plate,  money  in  a  purse,  stocks,  securities  for  money, 
&c.,  title  to  which  passes  by  the  will,  it  is  not  affected  by  a  de- 
ficiency of  general  assets.  In  other  words,  it  is  not  liable  to  abate 
with  the  general  legacies ;  on  the  other  hand,  if  the  specific  legacy 
be  disappointed,  as  by  failure  of  the  specific  fund,  the  legatee 
■win  not  be  entitled  to  any  recompense  or  satisfaction  out  of  the 
personal  estate  of  the  testator.  To  make  a  money  legacy  specific, 
the  money  must  be  so  described  by  the  testator  as  to  enable  the 
legatee  to  point  it  out  to  the  executor  as  in  a  particular  place, 
chest,  bag,  or  purse,  or  in  some  person's  hands,  so  that  it  can  be . 
delivered  in  specie. 

Demonstratwe  legacies.'] — A  legacy  is  demonstrative  when  the 
particular  fund  or  personal  property  is  pointed  out  from  which  it 
is  to  be  taken  or  paid  (see  Walton  v.  Walton,  T  Johns.  <Jh.  268  ; 
Enders  v.  Enders,  2  Barb.  367).  If  the  fund  or  property  out  of 
■which  it  is  payable  faUs,  in  whole  or  in  part,  resort  may  be  had  to 
the  general  assets,  as  in  the  case  of  a  general  legacy.  As  to  the 
legatee,  it  is  considered  specific,  and  therefore  does  not,  at  com- 
mon law,  abate  on  failure  of  assets  (see  Newton  r.  Stamley,  28 
N.  T.  61). 

General  legacies.'] — Every  legacy  not  specific  or  demonstrative 
is  a  general  legacy.  This  definition  includes  annuities,  which  are 
defined  to  be  bequests  of  certain  specified  sums  periodically.  If 
the  f imd  or  property  out  of  which  they  are  payable  fail,  resort  may 
be  had  to  the  general  assets  as  in  case  of  a  general  legacy.  It  also 
includes  residuary  legacies,  which  embrace  only  that  which  re- 
mains after  all  the  bequests  of  the  -will  are  discharged,  and  the 
debts  of  the  testator  are  satisfied.  It  carries  not  only  what  the 
testator  did  not  attempt  to  dispose  of,  but  every  part  of  his  prop- 
erty which,  by  lapse  or  otherwise,  is  not  effectually  bequeathed  to 
others  {King  v.  Strong,  9  Paige,  94;  Banhs  v.  Phelan,  ^  Barh. 
80 ;  see  Pirnie  v.  Purdy,  19  Id.  60 ;  Havens  v.  Havens,  1  Sandf. 
Ch.  324). 
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Yested  and  contingent  legacies.] — ^A  legacy  is  contingent  when 
the  enjoyment  of  it  depends  upon  the  happening  of  some  event — 
as  the  arrival  of  the  legatee  at  a  certain  age — and  vested  when 
given  generally,  in  which  case,  if  payable  out  of  the  personalty,  it 
vests,  by  the  assent  of  the  executor,  immediately  upon  the  testa- 
tor's death.  The  distinction  between  vested  and  contingent  legacies- 
is  important  mainly  with  reference  to  the  question  of  lapse,  which 
we  shaU  have  occasion  to  speak  of  presently  (see  post,  p.  333).  It 
also  becomes  important- as  bearing  upon  the  question  whether,  and 
from  what  time,  the  legatee  is  entitled  to  interest  on  the  legacy, 
and  to  what  person  the  legacy  goes  when  limited  over.  The  lead- 
ing inquiry  upon  which  the  question  of  vesting  or  not  vesting 
turns,  is,  whether  the  gift  is  immediate,  and  the  time  of  payment 
or  of  enjoyment  only  postponed,  or  is  futm'e  and  contingent,  de- 
pending upon  the  beneficiary  arriving  of  age,  or  surviving  some 
other  person,  or  the  like.  If  futurity  is  annexed  to  the  substance 
of  the  gift,  the  vesting  is  suspended ;  but  if  it  appear  to  relate  to 
the  time  of  payment  only,  the  legacy  vests  instanter.*  And  words 
directing  division  or  distribution  between  two  or  more  objects  at  a 
future  time,  are  equivalent  to  a  direction  to"  pay  {EverittY.  Everitt, 
29  N'.  -T.  39,  rev'g  29  Barb.  112).  The  mere  postponement, 
therefore,  of  the  actual  possession  of  the  legacy  affixes  no  condi- 
tion to  the  immediate  vesting  of  the  interest ;  and  the  legacy  once 
vested,  is  not  divested  by  the  death  of  the  legatee  *  [Larocque  v. 
Glar\  5  B.  Y.  Surr.  [1  Eedf.]  469 ;  see  Hamlin  v.  Osgood,  Id. 
409 ;  Kelso  v.  Cuming,  Id.  392 ;  Floyd  v.  Fitcher,  38  Barl.  409). 

Conditional  legacies.] — ^An  absolute  legacy  is  where  a  thing  is 
bequeathed  without  any  qualification,  while  a  conditional  legacy  is 
one  depending  tipon  the  happening  or  not  happening  of  some  un- 

*  A  bequest  was  to  L.,  to  be  paid  on  her  attaining  the  age  of  twenty-five ;  and 
in  case  she  should  die  under  that  age,  leaving  la-wful  issue  living  at  the  time  when 
the  payment  would  have  been  made  to  her,  then  to  such  issue.  She  died  under  that 
age,  lea-ving  children,  who  were  li-ving  when  she  would  have  attained  that  %ge.  It 
was  held  that  they  took  as  substituted  legatees  {Stewart  v.  Vail,  3  Hdw.  501).  A 
direct  gift  to  a  minor  is  vested,  not-withstanding  it  is  given  over  in  ease  of  his  death 
under  age,  or  "  without  heirs ;  "  and  thongh  liable  to  be  divested  on  a  contingency, 
the  substituted  legatees  will  only  take  the  principal ;  and  the  interest  accruing  mean 
while  belongs  to  the  minor,  and  may  be  appropriated  for  his  support  {Pinney  v. 
Fancher,  8  Bradf.  198). 
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certain  event,  by  which  it  is  either  to  take  place  or  be  defeated 
(see'  Robertson  v.  Caw,  5  N.  Y.  125  ;  3  Barb.  411 ;  Cooper  v. 
Iie7nsen,  5  Johns.  Ch.  482 ;  5  Id.  459 ;  Crocheron  v.  Jaques,  3 
Edw.  207).  The  condition  may  be  either  precedent  or  subsequent ; 
that  is,  the  performance  of  the  condition  is  required  before  the 
estate  can  vest,  or  the  failure  to  perform  the  condition  will  divest 
the  estate.*  If  a  legatee  upon  condition  accepts  the  legacy,  and 
enters  into  possession,  he  must  perform  the  condition,  however 
burdensome.  He  is  not  bound  to  make  his  election  whether  or 
not  to  take  the  bequest,  until  the  condition  and  value  of  the  gift 
can  be  reasonably  ascertained.  A  mere  design  or  intention  to  ac- 
cept will  not  conclude  him,  or  prevent  a.  retraction,  if  he  was 
ignorant  of  the  real  state  of  the  legacy,  and  the  extent  of  the 
charge  upon  it.-  If  he  refuses  to  accept  the  legacy,  the  executor 
will  be  considered  as  a  trustee  holding  the  fund  for  the  benefit  of 
those  interested  in  the  legatory  charges  {Wheeler  v.  Lester.,  1 
Bradf.  293).  On  the  other  hand,  if  a  devisee  of.  land,  charged 
with  the  payment  of  legacies,  accepts  the  devise,  he  ha*  the  per- 
sonal duty  imposed  on  him  to  pay,  without  reference  to  the  fact 
whether  the  property  devised  and  accepted  is  sufficient  for  that 
purpose  (see  jpost,  p.  335).  The  liability  is  created  by  the  accept- 
ance charged  with  the  duty,  and  the  duty  being  clear  and  personal, 
the  law  will  raise  an  implied  promise  to  discharge  it  {GridUy  v. 
Oridley,  24  JST.  T.  130,  rev'g  33  Barh.  250  ;  Keteltas  v.  Penfold, 
4  E.  B.  Smith,  122). 

A  legacy  to  a  person  named  as  executor  in  the  will  is  a  con- 
ditional legacy,  and  the  right  of  the  legatee  to  receive  it  depends 
upon  his  assumption  of  the  office,  unless  it  appears  by  the  wiU  it- 
self, or  the  nature  of  the  legacy,  or  other  circumstances,  that  the 
legacy  was  given  as  a  mark  of  regard  or  by  reason  of  relationship 
of  the  legatee,  in  which  case  the  legacy  will  be  considered  absolute 
and  not  conditional.  But  the  presumption  is  that  a  legacy  to  an 
executor  was  given  to  him  in  that  character,  and  hence'  will  fail,  if 
he  renounces,  or  neglects  to  accept,  the  appointment,  or,  if  having- 
accepted,  he  gives  up  the  trust  (see  Morris  v.  Kent,  2  Edw.  174). 

*  Of  the  duty  of  executors,  in  the  payment  of  a  bequest  conditioned  on  their 
being  satisfied  that  the  beneiiciary  had  reformed  from  dissipation,  see  Diistan  v. 
Dustan  (1  Pwge,  509). 
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Cumulatvoe  legacies.} — ^Where  the  will  contains  two  legacies 
of  the  same  thing  or  amount  to  the  same  person,  whether  the 
legatee  takes  both  (in  which  case  they  are  called  cumulative),  or 
only  one  (the  second  being  a  mere  repetition  of  the  first),  is  always 
governed  by  the  intention  of  tha  testator.  The  presumption  is 
that  the  latter  legacy  is  a  mere  repetition  or  substitution;  but 
where  the  two  are  in  different  instruments — e.  g.,  where  one  is 
given  by  wiU,  and  the  other  by  codicil — the  presumption  is  that 
both  are  intended.  But  either  presumption  is  liable  to  be  con- 
trolled and  repelled  by  internal  evidence,  and  the  circumstances  of 
the  case  {De  Witt  v.  Yates,  10  Johns.  156).  Where  the  directions 
of  the  will  are  repugnant — e.  g.,  where  aftpr  an  absolute  legacy  of 
money  there  was  a  subsequent  direction  to  the  executors  to  invest 
it  for  the  support  of  the  legatee — the  two  directions  are  inconsist- 
ent, and  therefore  void  {Borland  v.  Borland,  2  Ba/rb.  63). 

Legacy  in  lieu  of  dower. \ — Legacies  or  devises  are  frequently 
given  to  the  widow  in  lieu  of  her  dower  right.  In  such  case,  the 
the  legatee  has  an  election  to  accept  or  refuse  the  legacy  or  devise. 
In  cases  where  the  wiU  does  not  declare,  iu  express  terms,  that  such 
legacy  is  in  lieu  of  dower,  difficult  questions  may  arise  as  to 
whether  the  widow  is  put  to  her  election.  The  general  principle 
is  well  settled  that  unless  the  testator  has  manifested  his  iatention 
to  deprive  her  of  her  dower,  either  by  express  words  or  by  neces- 
sary implication,  she  can  not  be  deprived  of  it  by  a  testamentary 
provision  in  her  favor.  It  is  held,  indeed,  that  the  claim  of  dower 
must  be  inconsistent  with,  or  repugnant  to,  the  provisions  of  the 
will,  before  an  intention  to  bar  the  dower  can  be  implied ;  that,  in 
other  words,  the  claim  can  not  be  resisted  by  implication  unless  its 
allowance  would  disturb  or  disappoint  the  wiU  (see  Fuller  v.  Yates, 
8  Paige,  328  ;  Eawley  v.  James,  5  Id.  318 ;  Wood  v.  Wood,  Id. 
596 ;  Sanford  v.  Jackson,  10  Id.  266 ;  Adsit  y.  Adsit,  2  Johns. 
<7A.  451).    ■ 

legacy  to  executor  in  lieu  of  commissions.] — A  provision  made 
by  the  wiU  for  specific  compensation  to  the  executor,  is  declared 
by  the  statute  (2  R.  S.  93,  59)  to  be  a  f uU  satisfaction  for  his  serv- 
ices in  lieu  of  the  commissions,  unless  he  elects  to  renounce  all 
claim  to  such  specific  legacy.     He  is  not  required  to  elect  which  he 
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■will  accept,  until  lie  has  sufficiently  ascertained  whicli  will  be  the 
more  advantageous. 

Legacy  for  life  with  remainder  over.] — Questions  sometimes 
arise  between  a  tenant  for  life  and  the  remainder-man,  as  to 
whether  the  bequest  is  general  or  specific.  If  it  is  specific,  and 
the  article  bequeathed  is  necessarily  perishable,  such  as  household 
stores — the  tenant  for  life  takes  it  absolutely  ;  where  they  are  not 
necessarily  consumed  in  the  using,  and  there  is  no  direction  to  the 
executor  to  hold  them  in  trust  for  the  remainder-man,  the  execu- 
tor may  deliver  them,  taking  a  receipt  for  them  recognizing  the 
remainder  {Spear  v.  TinTcham,  2  Bari.  Oh.  211).  But  where 
there  is  a  general  bequest  for  life,  with  remainder  over,  although 
it  includes  articles  which  are  consumed  in  the  using,  the  whole 
must  be  sold  by  the  executor,  and  the  interest,  or  income  only  be 
paid  to  the  legatee  for  Y-d&{Coverihoven  v.  Shuler,  2  Paige,  122  ; 
compare  {Clark  v.  ClarTc,  8  Id.  153 ;  see  Cairns  v.  ChaubeH,  9  Id. 
160).*  And  the  legatee  in  remainder  may  call  on  the  legatee  for 
life,  for  an  inventory  of  the  property  devised  ( Westcott  v.  Cady, ' 
5  Johns.  Ch.  334  ;  De  Peyster  v.  Clendining,  8  Paige,  295  ;  and 
Covenhoven  v.  Shuler,  2  Id.  122). 


ARTICLE  FOURTH. 

LEGACIES    TO   DEBTOES    AND   CEEDITOES. 

Legacy  to  a  creditor.] — The  rule  that  a  legacy  to  a  creditor  is  a 
satisfaction  of  the  debt,  is  subject  to  many  exceptions.  The 
cases  justify  the  following  statement  of  doctrine  on  this  subject : 
(1)  A  legacy  is  never  deemed  a  satisfaction  of  a  debt  contracted 
after  the  date  of  the  will.  (2)  It  is  not  considered  a  payment 
when  the  wiU  contains  an  express  direction  that  the  debts  and 

•  In  that  case  a  life  estate  in  a  toll-bridge,  the  franchise  of  which  was  limited  to 
a  number  of  years,  was  held  not  to  giye  the  legatee  all  the  tolls,  but  only  such  por- 
tion of  them  as  would  equal  the  interest  of  a  capital  equivalent  to  the  cash  value  of 
the  franchise  at  the  time  of  the  testator's  death ;  and  see  Trustees  of  Auburn  Theo- 
logical Seminary  v.  Cole  (20  Barh.  321);  and  The  Same  v.  Kdlogg  (16  N.  Y.  83); 
Bwndy  v.  Bundy  (38  Id.  410).  As  to  what  form  of  bequest  will  raise  a  life  estate  by 
implication,  see  Doughty  v.  Stillwell  (1  Bradf.  300).   ' 
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legacies  shall  be  paid,  such  as  "  after  all  my  debts  and  legacies  are 
paid,  then  I  give,"  &c.,  or  words  of  like  import.*  (3)  "Where  the 
particular  motire  or  purpose  for  which  the  legacy  is  stated  in  the 
will — e.  g,,  as  a  token  of  regard,  or  from  ancient  friendship  or  from 
relationship,  and  the  like — it  will  not  be  deemed  a  satisfaction  of 
the  debt.  (4)  "Where  the  legacy  is  contingent  and  uncertain,  or  pay- 
able at  a  future  time,  or  upon  condition,  it  is  not  a  satisfaction. 
(5)  Where  the  legacy  is  less  than  the  debt,  or  the  debt  is  unliqui- 
dated or  in  negotiable  paper,  or  in  a  current  account,  the  debt  is 
not  satisfied.  (6)  "Where  the  legacy  is  of  a  different  nature  from 
the  debt,"  as  where  the  testator  is  indebted  by  bond,  and  he  be- 
queaths an  interest  in  land.  (Y)  A  specific  legacy  is  never  a  satis- 
faction, unless  expressly  so  declared  by  the  will,  and  is  so  accepted 
by  the  legatee  ( Willard  on  Exrs.  366 ;  Williams  v.  Crary,  5  Cow. 
370 ;  s.  c.  8  Id.  246  ;  4  Wend.  443 ;  Clarice  v.  Bogardus,  12  Wend. 
67 ;  compare  Mulheran  v.  Gillespie,  Id.  349 ;  and  see  Eaton  v. 
JBenton,  2  Hill,  576).t 

The  common  law  right  of  a  creditor  of  the  testator  appointed 
the  executor  of  his  will  to  pay  himself  first,  if  his  debt  is  by 
specialty  or  of  record,  and  his  right  of  retainer  to  that  end,  has 
been  abolished  in  this  state  (2  R.  S.  88,  §  33 ;  see  Williams  v. 
Purdy,  6  Paige,  166 ;  Smith  v.  Kearney,  2  Barb.  Ch.  633  ;  Treat 
-y.  Fortune,  2  Bradf.  116). 

Legacy  to  a  debtor.] — The  common  law  rule  that  a  legacy  to 
one  who,  at  the  date  of  the  will,  was  indebted  to  the  testator,  does 
not  release  or  extinguish  the  debt  (Pickets  v.  Li/oingston,  2  Johns. 
Cas.  97),  has  been  abrogated  by  the  Revised  Statutes  (2  P.  8.  84, 
§  13),  so  that  now  the  rule  is  that  the  making  of  a  person  executor 
does  not  operate  as  a  discharge  or  bequest  of  any  just  claim  which 
the  testator  had  against  such  executor,  but  such  claim  must  be  in- 
cluded in  the  inventory  of  effects  (see  ante,  p.  214).  A  discharge 
or  bequest  in  a  will  of  any  debt  or  demand  agaisst  an  executor  or 
against  any  other  person,  is  declared  not  to  be  valid  as  against  the 


*  An  express  direction  for  the  payment  of  all  the  testator's  debts,  rebuts  the  pre- 
sumption that  a  legacy  to  a  creditor  was  intended  as  a  satisfaction  of  the  debt  {Fort 
V.  Gooding,  9  Barh.  371). 

f  A  legacy  to  the  creditor's  wife,  and  its  acceptance,  held  not  an  extinguishment 
{Mulheran  v.  Cfillespie,  12  Wend.  349). 
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•creditors  of  the  deceased,  but  shall  be  construed  as  a  specific  be- 
quest of  the  debt  {Id.  §  14).  If  there  are  sufficient  assets  to  pay 
debts  without  it,  it  may  be  paid  in  the  same  manner  and  in  like 
proportions  as  legacies  of  that  kind.  In  any  case,  the  intention  to 
relinquish  the  debt  must  be  clearly  expressed  in  the  will,  or  other- 
wise proven  (Clark  v.  Bogardus,  2  Edw.  38 Y;  Stagg  v.  Beekman 
Id.  89).* 


ARTICLE  FIFTH. 

ADEMPTION   AND   SATISFACTION   OF   LEGACIES. 

Specific  legacies.] — Subject  to  sonie  qualifications,f  the  gen- 
eral rule  is,  that  in  order  to  complete  the  title  of  the  specific 
legatee  to  the  thing  given,  it  must  be  in  such  condition  at  the 
testator's  death  as  described  in  his  wiU.  If  the  particular  thing 
bequeathed  has  been  sold  or  disposed  of,  there  is  a  complete  ex- 
tinction, and  nothing  remains  to  which  the  words  of  the  wiU  can 
apply.     Whether  the  testator,  by  such  disposition,  intended  an 

*  A  bequest  to  a  debtor  of  tlie  amount  of  Ms  bond  and  mortgage  to  the  testator, 
is  a  forgiveness  of  the  debt,  or  specific  legacy,  and  not  a  pecuniary  legacy  [ShoU  t. 
Shall,  5  Barh.  312).  As  to  the  effect  of  a  bequest  to  the  obligor's  wife,  of  the  interest 
of  a  bond  which  by  its  terms  was  to  bear  no  interest  till  after  demand  (see  Sweet  y. 
Irish,  36  Barb.  467).  A  legacy  to  a  debtor's  wife  is  not  subject  to  deduction  of  the  hus- 
band's debt  ( OlarJce  v.  Bogardus,  12  Wend.  6Y).  In  the  case  of  Williams  v.  Crary  (5  Oow. 
368),  it  appeared  that  the  will  contained  a  provision  directing  tlie  executors  to  enter 
satisfaction  of  A.'s  mortgage,  and  to  cancel  his  bond  upon  his  paying  $1,600.  The 
bond  and  mortgage  were  for  $4,000,  and,  including  his  current  account  against  the 
testatrix,  the  balance  due  at  her  death  was  §1,800.  It  was  held  not  a  legacy,  but  a 
proposition  of  settlement,  and  that  A.,  having  paid  the  $1,600,  could  not  recover  on 
Jiis  account. 

f  Thus,  there  is  no  ademption  of  a  specific  legacy  where  the  alteration  of  the 
fond  was  made  by  a  mere  act  or  operation  of  law,  or  where  it  was  made  without  the 
testator's  concurrence  or  authority,  or  fraudulently,  or  in  breach  of  trust,  or,  finally, 
where  the  testator  lends  the  thing  to  be  afterwards  returned.  A  corporation, 
stock  in  which  the  testator  beqvieathed,  became  insolvent,  but  renewed  its  capital 
under  a  special  statute.  Pursuant  .to  the  statute,  he  fiUed  up  only  a  part  of  his  stock, 
and  suffered  the  remainder  to  be  issued  to  others.  It  was  lield  that  the  part  he  re- 
tained passed  by  the  bequest  {Havens  v.  Havens,  1  Sandf.  Ch.  324 ;  see  Walton  v. 
Walton,  1  Johns.  Ch.  258 ;  Doughty  v.  StillmeU,  1  Bradf.  300). 
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ademption  is  immaterial  {Beck  v.  McOillis,  9  JBarb.  35),  thougk 
it  is  ptherwise  in  the  case  of  general  legacies,  for  whether  an  ad- 
vancement to  the  legatee  shall  be  considered  an  ademption,  or  in 
substitution  of  a  legacy  given  to  him  by  the  will,  depends  upon 
the  intention  of  the  testator  (Tillotson  v.  Race,  22  N.  Y.  122 ; 
see  Terrill  v.  Public  Adrn'r,  4  JSradf.  245).  "  It  is  also  a  general 
ride  that  under  a  bequest  of  specific  articles  in  the  possession  of 
the  testator  when  he  made  the  will,  those  only  pass  which  he  then 
had ;  but,  on  the  other  hand,  if  the  testamentary  words  relate  to 
the  period  of  his  death,  the  articles  which  were  in  his  possession 
at  that  time  will  be  included.  But  if  a  specific  legacy  does  not 
exist  at  the  death  of  the  testator,  it  is  adeemed,  notwithstanding 
the  contrary  intention  of  the  testator  or  the  hardship  of  the  case> 
Thus,  where  the  testator,  having  specifically  bequeathed  a  bond 
and  mortgage,  foreclosed  the  mortgage  and  sold,  and  the  pur- 
chaser gave  him  a  new  bond  and  mortgage  for  the  price,  and 
the  testator  left  a  memorandum  declaring  that  the  new  mortgage 
was  but  a  renewal  of  the  one  bequeathed,  and  that  he  intended  it 
should  pass  to  the  legatee,  it  was,  nevertheless,  held  that  the  legacy 
was  adeemed  {BecTi  v.  McGillis,  9  Barl.  ,35;  see  Gardner  v. 
Printup,  2  Id.  83  ;  Gilchrist  v.  Stevenson,  9  Id.  9  ;  Paughty  v. 
Stillwell,  1  Bradf.  300  ;  Logan  v.  Deshay,  Clarice,  209). 

Pemonstrative  legacies.} — Difficult  questions  sometimes  arise 
upon  the  question  whether  a  bequest  was  intended  by  the  testator 
to  be  paid  at  aU  events,  the  fund  being  pointed  out  by  the  way 
only  of  demonstration.  The  leading  principle  is,  that  when  the 
testator  bequeaths  a  sum  of  money,  or,  which  is  the  same  thing,  a 
life  annxdty,  in  such  a  manner  as  to  show  a  separate  and  inde- 
pendent intention  that  the  money  shall  be  paid  to  the  legatee  at 
all  events,  that  intention  will  not  be  permitted  to  be  overruled 
merely  by  a  direction  in  the  wUl  that  the  money  is  to  be  raised  in 
a  particular  way  or  out  of  a  particular  fund ;  although  no  positive 
rule  of  ready  application  to  every  case  can  be  laid  down,  but  each 
case  will  depend  upon  a  consideration  of  all  the  material  provisions 
of  the  will  to  be  construed,  and  of  the  extrinsic  circumstances  re- 
specting the  testator's  family  and  estate,  which  may  be  fairly- 
brought  to  bear  upon  the  question  of  intent  {Pierrepont  v. 
Edwards,  24  How.  Pr.  419  ;  Giddings  v.  Seward,  16  N.  Y.  365). 
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Oeneral  legacies.] — Courts  of  equity  liave  always  been  dis- 
posed to  treat  advancements,  by  way  of  portions,  as  a  satisfaction 
of  general  legacies  given  by  a  parent  or  other  person  in  loco 
parentis,  to  a  cbild  oi;  grandchild.  There  is  a  presumption  of 
satisfaction  in  such  a  case,  and  therefore  it  need  not  be  expressed 
to  be  in  lieu  of  the  legacy  {Story  Eq.  Jur.  §§  1111,  1112 ;  Roper 
on  Leg.  374 ;  Hine  v.  Hine,  39  Barb.  507 ;  Langdon  y.  Astor,. 
16  JV.  Y.  34).  Even 'where  the  testator  stands  in  the  relation 
of  a  stranger,  and  not  of  a  father,  or  in  that  relation,  if  the 
legacy  is  given  for  a  particular  purpose  specified  in  the  wUl,. 
and  the  testator,  during  his  life,  accomplishes  the  same  purpose,  or 
furnishes  the  intended  legatee  and  beneficiary  with  money  for  that 
purpose,  the  legacy  will  be  deemed  satisfied  {Sine  v.  Hine,  39 
Ba/rb.  507).  But  the  presumption  of  satisfaction  may  always  be 
rebutted,  for,  as  already  intimated,  the  question,  in  all  cases,  de- 
pends upon  the  declared  or  presumed  intention  of  the  donor. 
There  is  no  presumption  of  satisfaction,  however,  where  -the  ad- 
vancement depends  upon  a  contingency,  and  the  provision  in  the 
will  is  certain,  nor  where  the  advancement  is  expressed  to  be  in 
satisfaction  of  an  interest  to  which  the  child  is  entitled  not  under 
the  will,  nor  where  the  bequest  to  the  child  is  of  a  residue  or  some 
portion  of  the  residue,  in  which  cases  it  is  not  regarded  as  a 
portion.  And  the  principle  of  ademption  by  subsequent  portion  has 
not  been  applied  to  devises  of  real  estate  *  (2  Redf.  on  'Wills,  538). 

Legacy  to  debtpr.} — We  have  already  spoken  of  the  effect  of  a 
legacy  to  a  debtor  {ante,  p.  326).  The  general  principle  is  that  a 
legacy  of  a  debt  is  adeemed  by  the  collection  of  the  debt  by  the 
testator  {Sholl  v.  ShoU,  5  Barb.  312). 

ARTICLE  SIXTH. 

ABATEMENT   OF    LEGACIES. 

General  doctrine.] — In  case  the  assets  are  insufficient,  after 
answering  the  debts  f  and  specific  legacies,  to  satisfy  the  general 

*  The  ReTised  Statutes  provide  for  th^  deduction  of  advancements  made  to  chil- 
dren from  their  distributive  shares  of  an  intestate  father's  estate  (see  post,  Chap.  XIX). 
f  It  seems  to  he  well  settled  that  the  executor  may  retain  the  assets  to  meet  a 
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legacies  in  full,  the  latter  are  subject  to  abatement  in  equal  pro- 
portions. This  is  the  rale  at  common  law  and  as  declared  by  the 
Revised  Statutes  (2  R.  S.  90,  §  45).  Cases  may  arise  where  even 
specific  legacies  (as  where  the  testator  directs  that  they  shall  come 
out  of  his  personal  estate,  or  where  they  are  charged  with  the  pay- 
ment of  general  legacies)  may  also  be  subject  to  abatement  (see 
Pierrejpont  v.  Edwards,  25  N.  Y.  128).  Where  there  are  suffi- 
cient assets  to  payaU  the  debts  in  full,  and*  the  specific  legacies,  but 
not  enough  to  pay  all  the  general  legacies  in  full,  the  latter  are 
subject  to  abatement  between  themselves.  In  this  connectioni,  a 
distinction  is  to  be  observed  between  legacies  which  are  mere 
bounties,  and  such  as  are  given  in  consideration  of  a  prior  indebted- 
ness by  the  testator  to  the  legatee,  or  of  the  relinquishment  of 
dower  or  otherwise.  These  latter  do  not,  except  as  between  them- 
selves, so  abate,  but  must  be  paid  in  full  ( Wood  v.  Yandeniurgh, 
6  Paige,  277 ;  *  Williamson  v.  Williamson,  6  Paige,  298  ;  Isen- 
hart  V;  Brown,  1  JEdw.  411).  A  legacy  to  the  executor  as  such 
for  his  services  in  that  relation  has  no  preference,  however,  over 
general  legacies,  and  is  subject  to  abatement  with  them,  and  an 
assignment  of  the  legacy  will  not  discharge  it  from  abatement 
{Glapp  V.  Meserole,  1  Abh.  Gt.  App.  Bee.  362).  It  should  be 
observed,  also,  that  a  strictly  residuary  bequest  must  defer  to  all 
general  legacies  and  annuities,  and  can  only  be  paid  after  all  such 
claims  are  satisfied. 

As  to  legacies  which  the  testator  intended  should  be  paid  in 
full  and  at  all  events,  and  which  he  has  charged  upon  a  particu- 
lar fund  or  upon  real  estate,  the  general  rule  is  that  they  are  not 
subject  to  abatement  with  general  legacies.  There  is  no  positive 
rule,  it  is  said  {Pierrepont  v.  Edwa/rds,  25  JY.  Y.  128 ;  24  How. 
Pr.  419),  for  determining  whether  a  particular  legacy  is  "to  be 
paid  in  full,  at  all  events,  or  whether,  in  case  the  estate  is  insuffi- 
cient to  pay  all,  it  shall  abate  in  proportion  to  others.  Each  case 
will  depend  upon  a  consideration  of  aU  the  material  provisions  of 

contingent  obligation  of  the  testator,  and  is  not  obliged  to  part  with  them  to 
iegateeSj  unless  indemnified  against  such  contingent  claim  (see  post,  Art.  9).  As  to 
how  far  devisees  are  liable  to  contribute  to  the  payment  of  debts,  see  Stuart  v.  Kissam 
ill  Barb.  111). 

*  In  that  case,  a  legacy  for  the  erection  of  a  tombstone  at  the  grave  of  a  near 
relative  was  exempted  from  abatement. 
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the  will  to  be  construed,  and  of  the  extrinsic  circumstances  whicli 
bear  upon  the  question  of  intent.* 

Order  of  abatement?^ — In  the  absence  of  any  express  direction 
in  the  will  giving  a  priority  of  payment  of  a  particular  legacy, 
any  deficiency  of  assets  is  to  be  charged  in  the  following  order  : 
(1)  Kesiduary  legacies.  (2)  General  legacies.  (3)  Legacies  given 
for  a  valuable  consideration,  or  for  the  relinquishment  of  dower  or 
some  right  or  interest.     (4)  Specific  and  demonstrative  legacies. 

Birth  of  fost-testamentary  child.'] — In  case  of  the  birth  of  a 
post-testamentary  child,  who,  under  the  statute  (2  It.  8.  65,  §  49) 
is  entitled  to  the  same  portion  as  would  have  descended  or  have 
been  distributed  to  him,  if  the  father  \  had  died  intestate,  all  the 
devisees  and  legatees,  whether  specific,  general  or  residuary,  must 
contribute  ratably,  in  proportion  to  the  value  of  the  estate  de- 
vised or  bequeathed  to  them  respectively,  to  make  up  the  share  of 
such  child.|  In  estimating  the  amount  of  the  several  contribu- 
tions, even  a  legacy  to  the  widow  in  lieu  of  dower,  must  be  taken 
into  account  {Mitchell  v.  Blain,  5  Paige,  588). 

Subscribing  witness.} — The  statute  provides  (2  E.  8.  65,  §  51) 
that  if  a  subscribing  witness,  who  shall  have  forfeited  any  bene- 
ficial interest,  &c.,  under  a  will  by  reason  of  his  being  examined 
as  a  witness  on  the  application  for  probate,  be  one  who  "  would 
have  been  entitled  to  any  share  of  the  testator's  estate,  in  case  the 
will  was  not  established,  then  so  much  of  the  share  that  would 
have  descended  or  have  been  distributed  to  such  witness  shall  be 
saved  to  him  as  will  not  exceed  the  value  of  the  devise  or  bequest 

*  As,  to  the  various  classes  of  cases  in  which  a  charge  of  a  legacy  ou  the  real 
property  may  be  implied,  see  Reynolds  v.  Meynolds  (16  i\^.  Y.  25'7 ;  Oerken's  Estate  (1 
Tach.  49) . 

f  Hence  the  statute  does  not  apply  to  the  case  of  a  woman  having  post-testa- 
mentary children  born  to  her,  unprovided  for,  and  unmentioned  In  her  will  ( Cotheal 
V.  Cotheal,  40  N.  T.  405).  The  effect  of  this  decision  is  to  overrule  Flummer  v. 
Murray  (51  Barb.  201). 

\  The  remedy  of  such  a  child  to  recover  hie  share  is  not,  it  would  seem,  by  action 
to  recover  from  children  born  before  the  will,  any  portion  of  advancements  made  to 
the  latter,  but  by  proceedings  under  the  statute  (2  E.  S.  97,  §  Y6  ;  1  Id.  754,  §  23)  to 
compel  distribution,  and  to  determine  what,  if  any,  portion  of  the  testator's  estate 
devised  to  the  children  who  have  received  advancements,  shall  belong  to  them  (San^ 
fordy.  Sanford,  5  Lam.  486;  61  Barb.  293). 
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made  to  Mm  in  the  will,  -and  he  shall  recover  the  same  of  the  dev- 
isees or  legatees  named  in  the  will,  in  proportion  to  and  out  of 
the  parts  devised  and  bequeathed  to  them." 


ARTICLE  SEVENTH. 

LAPSE    OF   LEGACIES. 

Death  of  legatee  prior  to  testator's  death.] — The  common  law 
rule  that  the  legacy  is  extinguished  by  the  death  of  the  legatee 
before  the  testator's  death,  was  modified  by  the  Eevised  Statutes, 
which  provides  that  whenever  any  estate,  real  or  personal,  shall  be 
devised  or  bequeathed  to  a  child  or  other  descendant  of  the  testa- 
tor, and  such  legatee  or  devisee  shall  die  during  the  lifetime  of  the 
testator,  leaving  a  child  or  other  descendant  who  shall  survive  such 
testator,  such  devise  or  legacy  shall  not  lapse,  but  the  property  so 
devised  or  bequeathed  shall  vest  in  the  surviving  child  or  other 
descendant  of  the  legatee  or  devisee,  as  if  such  devisee  or  legatee 
had  survived  the  testator,  and  had  died  intestate  (2  ^.  S.  66,  §  52). 
It  wUl  be  observed  that  the  statute  provides  only  for  the  case  of  a 
testator  who  is  the  ancestor  of  his  legatee  or  devisee.  The  word 
descendant  is  limited  to  issue  in  any  degree  of  the  person  referred 
to,  and  does  not,  therefore,  embrace  collateral  relations  {Van 
Beuren  v.  Dash,*  30  iT.  Y.  393 ;  compare  Bishop  v.  Bishop,  4: 
Hill,  138;  Christie  v.  Divide,  22  Barh.  195;  Armstrong  v. 
Moran,  1  Bradf.  314).  In  view  of  the  remedial  character  of  the 
statute,  the  courts  have  given  its  provisions  a  liberal  construction, 
and  in  one  case,  the  words  "  shall  die,"  in  the  statute,  have  been 
construed  as  not  referring  to  a  time  intermediate  to  the  making 
of  the  will  and  the  death  of  the  testator,  and  hence  that  the  stat- 
ute would  apply  to  the  case  of  the  death  of  a  proposed  legatee 
before  the  date  of  making  the  will  {Barnes  v.  Huson,  60  Barb. 
598). 

*  In  that  case  the  testatrix  devised  separate  aliquot  shares  of  her  real  estate  to 
two  sisters  and  to  certain  nephews  and  nieces,  several  of  whom  died  in  her  lifetime, 
some  leaving  children  and  others  without  issue.  It  was  held  that  the  shares  of  all 
those  devisees  so  dying  before  her,  lapsed,  and  that  such  shares  descended  to  her 
heirs-at-law  {s&sHamLin  v.  Osgood,  5  N.  Y.  Surr.  [1  Red/.]  409). 
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Joi/nt  legacy.] — ^Where  a  legacy  is  given  to  two  or  more  persons 
jointly,  if  one  dies,  even  in  tlie  lifetime  of  the  testator,  such 
interest  does  not  lapse,  but  the  survivor  will  take  the  whole 
(Gardner  v.  Printnip,  2  Barb.  83).*  But  in  the  case  of  a  bequest 
to  several  legatees  named,  "  equally  share  and  share  alike,"  the 
legatees  are  tenants  in  common,  and  the  share  of  any  one  happen- 
ing to  die  before  the  testator,  lapses  for  the  benefit  of  the  testator's 
next  of  kin  {Hart  v.  Marks,  4  Bradf.  161 ;  MoLoskey  v.  Reid,  4 
Id.  334 ;  Floyd  v.  Barker,  1  Paige,  480 ;  see  Weyman  v.  Bip,- 
gold,  1  Bradf.  40 ;  Downing  v.  Marshall,  1  Abb.  Ct.  Apjp.  Dec. 
'525). 

Death  of  legatee  subsequent  to  testator's  death.'] — Although 
legacies  are  not  payable  until  after  the  expiration  of  a  year  from 
the  date  of  the  letters  testamentary,  the  legacy  vests  on  the  death 
of  the  testator,  unless  a  future  time  of  payment  is  fixed  by  the 
will,  and  hence  the  death  of  the  legatee  within  the  year  does  not 
effect  a  lapse,  but  the  interest  of  the  legatee  passes  to  his  personal 
representatives.  The  distinction  between  vested  and  contingent 
legacies  is  important  as  bearing  upon  the  doctrine  of  lapse.  If  the 
legatee  acquires  only  a  contingent  interest,  his  death  before  the 
happening  of  the  contingency,  even  after  the  death  of  the  testator, 
wiR  effect  a  lapse  of  the  legacy.  The  cases  are  very  numerous, 
but  uniform  in  holding  the  principle  that  where  the  wiU  defines  a 
future  time  of  payment,  the  legacy  will  be  vested  or  contingent, 
according  as  it  appears  whether  the  intention  of  the  testator  was 
to  annex  the  time  to  \h.e  payment  or  to  the  bequest  of  the  legacy — 
in  other  words,  whether  the  testator  intended  as  a  condition  pre- 
cedent that  the  legatee  should  survive  the  time  appointed.  The 
mere  circumstance  that  the  gift  is  future,  does  not  make  time  of 
the  substance  of  the  gift.  That  question  is  determined  by  the 
intention  as  gathered  from  the  whole  will,  and  not  by  particular 
expressions  (  Yan  Wyck  v.  Bloodgood,  1  Bradf.  154 ;  Bxp.  Turk, 
Id.  110).  If  a  legacy  is  directed  to  be  paid  when  the  legatee 
attains  full  age,  the  gift  is  absolute,  and  vests  on  the  death  of  the 
testator ;  but  if  it  is  payable  when  he  comes  of  age,  or  if,  or  pro- 
vided, he  lives  tni  he  is  twenty-one,  it  does  not  vest  tiU  the  contin- 

*  The  principle  of  survivorship,  aa  applied  to  legacies,  is  stated  in  Everitt  v. 
Meritt  (29  iV.  Y.  39,  rev'g  29  Barb.  112). 
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gency  happens,  and  if  it  never  happens,  the  legacy  lapses  {Patter- 
son V.  Ellis,  11  Wend.  259 ;  Burrill  v.  8heil,  2  Barb.  457;  Eone 
V.  Van  Schaick,  20  Wend.  664 ;  Weyman  y.  Bingold,  1  Bradf. 
40).  So  a  bequest  of  money  at' a  particular  specified  time  is  con- 
tingent ;  though  a  bequest  of  money,  payable  or  to  be  paid  at  such 
time,  is  vested.  Thus,  where  the  testator,  having  bequeathed  sev- 
eral annuities,  added,  "  after  the  death  of  the  last  annuitant,  I  give 
and  bequeath  to  A.  $2,000,"  the  bequest  was  held  contingent 
{Andrews  v.  W.  Y.  Bihle  Society,  4  Sandf.  156).  A  mere  direc- 
tion as  to  manner  of  raising  the  legacy,  as  a  direction  to  the  exec- 
utors to  seU  the  real  and  personal  estate  after  the  expiration  of  one' 
year  from  the  testator's  death,  does  not  make  the  legacy  contingent 
{Marsh  v.  Wheeler,  2  Edw.  156).  * 

Lapse  of  prior  estate.] — Where  the  bequest  depends  upon  an 
intervening  estate  imder  the  will,  and  is  thus  made  to  take  effect 
only  at  the  termination  of  the  prior  estate,  and  the  prior  estate 
lapses  by  the  death  of  the  legatee  or  devisee  during  the  life  of  the 
testator,  this  will  not  defeat  the  estate  over,  but  it  will  take  effect 
immediately  (see  Ncnrris  v.  Beyea,  13  W.  Y.  273 ;  Taylor  v.  Wen- 
del,  4  Bradf.  324).  In  such  a  case  both  estates  vest  at  the  same 
time,  and  if  both  devisees  survive  the  testator,  the  estate  in  re- 
mainder will  not  fail  by  the  device  in  remainder  dying  before  the 
tenant  for  life  {Terrill  v.  Public  Adm^r,  4  Bradf.  245 ;  f  BarTcer 
V.  Woods,  1  Sandf.  Ch.  129 ;  see  Conklin  v.  Moore,  2  Bradf.  179). 


*  For  other  illustrations  of  legacies  held  to  be  contingent  or  vested,  see  Tucker 
V.  Ball  (1  Barh.  94) ;  Sharpsteen  v.  Tillau,  (3  Cow.  651) ;  Post  v.  Horner  (30  Barb.  312) ; 
Williams  v.  Conrad  {Id.  624) ;  Theological  Seminary  v.  Kellogg  (16  Nl  Y.  83) ;  Tucker 
Y.  Bishop  {Id.  402);  Dubois  v.  Bay  {1  Bom.  244);  Ennis  v.  Pentz  (3  Bradf.  382);  and 
see  ante,  p.  322. 

f  In  that  case  the  testator  gave  all  his  property  to  his  daughter  E.  for  life,  and 
directed  that  at  her  death  if  there  should  be  any  failure  or  deficiency  in  a  legacy 
contained  in  the  ■will  of  E.,  in  favor  of  his  adopted  daughter  C,  a  sufficient  amount 
to  make  up  the  sum  should  be  paid  out  of  his  estate  to  C,  her  executors,  adminis- 
trators, and  assigns ;  and  C.  died  before  E.  It  was  held  that  the  legacy,  imder  the 
testator's  will,  became  due  on  the  death  of  C,  and  was  transmissible  to  her  legal 
representatives.  In  Anthony  v.  Browwer  (31  Sow.  Pr.  128),  a  fund  was  bequeathed 
to  a  brother  of  testator,  subject  to  an  annuity  to  be  paid  to  a  sister  during  her  life. 
The  brother  died  during  the  lifetime  of  the  testator.  It  was  held  that  the  legacy 
lapsed ;  and  the  fund,  after  the  discharge  of  the  annuity  charged  upon  it,  would  be 
distributable  as  in  case  of  intestacy.    In  Adams  v.  Beekman  (1  Paige,  631)  there  was 
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Legacies  charged  on  lo.nd.'] — Legacies  charged  on  land  lapse,  if 
the  legatee  die  before  the  time  of  payment,  unless  the  payment  is 
deferred  to  accommodate  the  estate,  and  not  out  of  regard  to  the 
condition  or  circumstances  of  the  legatee  {Marsh  v.  Wheeler,  2 
Mw.  168 ;  Harris  v.  Fly,  7  JPaige,  429 ;  Birdsall  v.  Hewlett,*  1 
Id.  32 ;  Sweet  v.  Chase,  2  N.  Y.  72). 

Effect  of  laj)se.] — Where  a  legacy  lapses,  it  falls  into  the  re- 
siduum. If  there  be  no  residuary  bequest,  it  will  go  to  the  next  of 
kin  as  estate  undisposed  of  under  the  will  {Armstrong  y.  JHoran,  1 
.  Bradf.  314).  But  if  a  devise  of  real  property  fails,  whether  be- 
cause it  was  originally  void,  or  because  no  one  of  the  devisees 
named  is  competent  to  take  under  it,  the  property  does  not  go  to 
residuary  devisees,  but  (under  2  B,.  S.  57,  §  4)  to  the  heirs  of  the 
testator  {Downing  v.  Marshall,  23  N.  Y.  366 ;  see  Leslie  v.  Mar- 
sJmII,  31  Barb.  560). 


ARTICLE  EIGHTH. 

TRUSTS. EESTEAINTS   UPON   ALIENATIOH   AND   ACCUMULATIONS. 

The  provisions  of  the  Eevised  Statutes  relative  to  uses  and 
trusts,  and  to  accumulations,  and  to  restraints  upon  the  power  of 
alienation,  were  so  carefully  framed  by  the  revisors,  that  the 
legislature  has  had  no  occasion  to  alter  them  since  their  adoption 
in  1830,  and  the  courts  have  found  little  difficulty  in  determining 
their  proper  construction.  The  cases  involving  the  application  of 
these  provisions  to  particular,  and  often  complicated,  testamentary 
dispositions  have  been  very  numerous,  and  furnish  many  curious 
examples  'of  the  ingenuity  of  testators  in  their  attempts'to  contra- 

a  bequest  in  remainder  after  the  determination  of  a  particular  estate,  with  an  execu- 
tory limitation  over  in  case  of  the  death  of  the  legatee.  It  was  held  that  such  dying 
was  to  be  applied  to  the  time  when  the  remainder  takes  effect  in  possession,  and  not 
to  the  time  of  the  testator's  death ;  that  the  legatee  took  but  a  contingent  interest, 
which  was  divested  by  his  death  during  the  continuance  of  the  particular  estate,  and 
the  limitation  over  took  effect. 

*  In  Birdsall  v.  Hewlett  (1  Paige,  32),  Chancellor  Walworth  said  he  was  not  aware 
that  the  rule  stated  had  ever  been  extended  to  a  case  where  the  estate  was  devised 
to  a  stranger  upon  the  express  condition  that  he  paid  the  legacy  charged  thereon. 
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vene  tlie  restraints  upon  alienation  of  estates,  as  well  as  tlie  acute- 
ness  and  persistence  of  Judges  in  detecting  and  frustrating  sucli 
intention.  A  statement  of  the  statutory  rules  on  the  subject,  with 
a  bare  reference  to  the  cases  which  •  have  arisen  under  them,  will 
be  all  that  the  scope  and  purpose  of  this  volume  wiU  permit. 

Express  trusts.] — The  statute  provides  (1  _Ji.  S.  728,  §  55)  that 
express  trusts  may  be  created  (1)  to  seU  lands  for  the  benefit  of 
creditors ;  (2)  to  sell,  mortgage  or  lease  lands  for  the  benefit  of 
legatees,  or  for  the  purpose  of  satisfying  any  charge  thereon ;  (3) 
to  receive  rents  and  profits  of  lands,  and  to  apply  them  to  the  use 
of  any  person,  during  Hf e,  or  for  any  shorter  term,  subject  to  the 
rules  and  limitation  prescribed  by  the  statute ;  (4)  to  receive  the 
rents  and  profits  of  lands,  and  to  accumulate  the  same  for  the  pur- 
poses and  within  the  limits  prescribed  by  the  statute.* 

By  the  act  of  18i0  (Z.  1840,  267,  c.  318),  real  and  personal 
estate  may  be  granted  and  conveyed  to  any  incorporated  college  or 
other  literary  incorporated  institution  in  this  state  to  be  held  in 
trust,  (1)  to  establish  and  maintain  an  observatory ;  (2)  to  found 
and  maintain  professorships  afld  scholarships ;  (3)  to  provide  and 
keep  in  repair  a  burial  place  for  the  dead ;  (4)  for  any  other  spe- 
cific purpose  contemplated  in  the  general  objects  authorized  by 
their  respective  charters.  Eeal  and  personal  estate  may  also  be 
granted  to  the  corporation  of  any.  city  or  village  of  this  state  in 
trust  for  any  purpose  of  education  or  the  diffusion  of  knowledge, 
or  for  the  relief  of  distress,  or  for  parks,  gardens  or  other  orna- 
mental grounds,  or  grounds  for  the  purposes  of  military  parades 
and  exercise,  or  health  and  recreation,  within  or  near  such  city  or 
village.  And  property  may  also  be  granted  to  superintendents  of 
common  schools  of  any  town,  and  to  trustees  of  school  districts,  in 

• 

*  For  the  construction  of  subdivision  (1)  see  Rogers  v.  Tilley  (20  Barb.  641); 
Darling  v.  Rogers  (22  Wend.  483) ;  Van  Nest  v.  Yoe  (1  Sandf.  Oh.  4) ;  Flanck  v. 
Schermerhorn  (3  Barh,  Ch.  644).  The  Tvord  legatees  in  subdivision  (2)  will  include 
emmiitants  (see  Lang  v.  Bopke,  6  Sandf.  363  ;  ff  BrienY.  Mooney,  6  Duer,  61 ;  Qriffen  v. 
Ford,  1  Bosw.  123 ;  Hawley  v.  James,  16  Wend.  61,  reVg  6  Paige,  318 ;  Mason  v. 
Jones,  21  Barb.  229,  affi'g  2  Sandf.  Oh.  432;  Hunter  v.  Hunter,  11  Barb.  25,  90; 
compare  Mnmom  v.  Cairns,  3  Barb,  243 ;  2  Sandf.  Ch.  369).  For  the  construction 
of  the  subdivision  (3)  see  Leggett  v.  Perkim  (2  If.  Y.  297,  306,  309) ;  Leggett  v.  Hwn- 
ter  (19  Id.  464);  Nayes  v.  Blakemap  (6  Id.  581);  Oilman  v.  Reddington  (24  Id.  13;  1 
Hilt.  492);  Rogers  v.  J^l/ey  (20  Barb.  639);  Downing  v.  Marshall  (23  N.  Y.  S11); 
Coster  V.  LorilUrd{\i  Wend.  818);  Hawley  v.  James  (16  Id.  174,  265). 


LEGACIES.  337 


Suspension  of  Power  of  Alienation. 


trust  for  the  benefit  of  the  common  schools  of  the  town,  or  of  the 
schools  of  the  district.  By  the  statute  of  1860  (Z.  1860,  c.  360),  to 
which  we  referred  on  a  previous  page  {ante,  p.  315),  devises  and 
bequests  by  a  person  having  a  husband,  wife,  child  or  parent,  to 
any  benevolent,  charitable,  literary,  scientific,  religious,  or  mission- 
ary society,  &c.,  in  trust,  of  more  than  one-half  of  his  or  her 
estate,  after  payment  of  debts,  were  declared  void,  except  to  the 
extent  of  one-half  of  such  estate. 

Suspension  of  power  of  alienation.] — The  rules  and  limita- 
tions as  to  the  creation  of  future  estates  in  lands,  referred  to  in 
the  third  and  f om-th  subdivisions  (§  55),  wiU  be  found-  in  article 
one  of  title  two,  part  two,  of  the  Eevised  Statutes  (1  B.  S.  722). 
The  principal  of  these  rules  and  limitations  are  those  in  reference 
to  the  suspension  of  the  power  of  alienation  of  lands,  and  of  the 
absolute  ownership  of  personal  property.  It  is  declared  that  every 
future  estate  in  lands  *  shall  be  void  in  its  creation  which  shall 
suspend  the  absolute  power  of  alienation  by  any  limitation  or  con- 
dition whatever  for  a  longer  period  than  during  the  continuance  of 
not  more  than  two  lives  in  being  at  the  creation  of  the  estate,  ex- 
cept that  a  contingent  remainder  in  fee  f  may  be  created  on  a' 
prior  remainder  in  fee  to  take  effect  in  the  event  that  the  persons 
to  whom  the  first  remainder  is  limited  shall  die  under  the  age  of 
twenty-one  years,  or  upon  any  other  contingency  by  which  the 
estate  of  such  person  may  be  determined  before  they  attain  their 
full  age  (1  B.  S.  723,  §§  14-16).  The  cases  are  uniform  in  hold- 
ing that  a  possibility,  at  the  creation  of  the  limitation,  that  the 
event  upon  which  it  depends  may  exceed  in  point  of  time  the 
authorized  period  is  fatal  to  it.  The  lives  must  be  designated 
either  by  naming  the  persons  in  particular,  or  by  limiting  the 
estate  on  the  two  first  lives  that  shall  fall  in  a  class  of  several  in- 
dividuals.    'So  absolute  term,  however  short,  can  be  maintained, 

*  The  statute  is  not  restricted  to  future  estates,  but  applies  also  to  present  estates 
(Coster  V.  LorilXard,  14  Wend.  265,  rev'g  5  Paige,  1'72;  Thompson  v.  Clendimm/,  1 
Sand/.  Oh.  381;   Yates  v.  Yates,  9  Barh.  324;  Amory  t.  Lord,  9  N.  Y.  403). 

f  The  exception  in  favor  of  contingent  remainders  does  not  permit  the  creation 
of  a  contingent  remainder  to  take  effect  upon  the  death  of  the  one  who  takes,  under 
the  prior  contingency,  from  the  person  to  whom  the  first  remainder  is  limited 
{Temple  v.  Hawley,  1  Sandf.  Oh.  153 ;  and  see  CJiild  v.  Child,  \  N.  Y.  Leg.  Obs.  182; 
Bviler  v.  Butler,  3  Barh.  Ch.  304). 
33 
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even  though  it  is  mentioned  in  the  alternative  [Phelps  v.  Phelps, 
28  Barh.  121,  and  cases  in  note).  It  is  also  well  settled  that 
though  a  devise  in  trust  to  sell,  with  also  a  discretionary  power  to 
receive  the  rents  and  profits  for  a  term  which  might  by  possibility 
continue  for  more  than  two  lives,  is  void,  yet  it  will  be  applied  as 
a  power  in  trust  to  seU,  which  may  be  regarded  as  imperative.  In 
such  case,  the  legal  estate  descends  to  the  heir,  subject  to  the  right 
of  the  legatees  to  have  the  same  converted  immediately  into  per- 
sonal estate  mider  the  power  in  trust  to  sell  *  ( Van  Yechten  y..  Van 
Veghten,  8  Paige,  104). 

Effect  of  illegal  suspension.] — The  statute  (1  B.  8.  T26,  §  4:'0) 
gives  to  the  persons  presumptively  entitled  to  the  next  eventual 
estate,  income  accruing  during  a  suspension  of  the  absolute  owner- 
ship, and  of  which  no  disposition  or  valid  accumulation  is  directed. 
It  is  doubtful  if  this  provision  applies  to  the  case  of  income  from 
personal  estate ;  but  if  it  does,  it  is  only  where  such  income  is  de- 
rived from  some  specific  fund,  or  is  distinguishable  from  that  of 
aU  other  property  {Dodge  v.  Pond,  23  W.  Y.  Y9). 

Suspension  of  ownership  of  personal  property.] — As  to  per- 
sonal property,  it  is  declared  that  the  absolute  ownership  of  per- 

*  The  leading  case  on  the  construction  of  the  statute  is  Hawley  v.  James  {\6Wend. 
61,  reVg  5  Paige,  318).  The  following  oases  furnish  illustrations  of  the  application 
of  the  statute  to  particular  testamentary  provisions :  HoneY.  VanSchaulc{W  Wend. 
564,  affi'g  1  Paige,  221);  Oott  r.  Cook  {Id.  521) ;  Thompson  v.  Glendining  (1  Sandf. 
Gh.  SSI);  McSorleyY.  Wilson  {i  Id.  515);  Fields.  Field  {Id.  528);  Tucker  v.  Tucker 
(5  N.  Y.  408) ;  Jennings  v.  Jennings  {1  N.  Y.  54^,  affi'g  5  Sandf.  Hi) ;  Amory  v. 
Lord{^  N.  Y.  403);  Boynton  v.  Hoyt  (1  Dm.  53);  Vail  v.  Vail  {1  Sarb.  226);  De 
Barante  v.  Qott  (6  Id.  492) ;  Yates  v.  Yates  (9  Id.  324) ;  Tayloe  v.  Gould  (10  Id.  388) ; 
King  v.  Bundle  (15  Id.  139) ;  Morgan  v.  Masterton  (4  Sandf.  442) ;  Persons  v.  Snook 
(40  Barb.  144);  Fveritt  v.  Fveritt  (29  Jf.  Y.  39,  rev'g  29  Barb.  112)  Scott  y.  Monell ; 
(6  N.  Y.  Surr.  [1  Itedf.'\  431);  Harrison  v.  Harrison  (42  Barb.  162);  Eelh  v.  lynch 
(8  Bosw.  466);  Beekman  v.  Bonsor  (23  N.  Y.  298);  Cromwell  v.  Cromwell  (2  Edw. 
495);  Craig  v.  Hone  (2  Id.  554);  ITiorn  y.  Coles  (3  Id.  330);  Van  Vechteny.  Van 
Veghten  (8  Paige,  104);  Parks  r.  Parks  (9  Id.  107);  Wood  y.  Wood  (5  Id.  696); 
Maurice  v.  Graham  (8  Id.  483);  Griffen  y.  Ford  (1  Bosw.  123);  Williams  y.  Williams 
(8  N.  Y.  525) ;  Belmont  y.  QBrim  (12  Id.  394) ;  Bulkley  y.  De  Feyster  (26  Wend.  21, 
affi'g  8  Paige,  295);  Emmons  y.  Cairns  (2  Sandf.  Gh.  369) ;  Mason  y.  Mason  (2  Id. 
432,  affi'd  2  Barb.  229);  Savage  y.  Burnham  {11  N.  Y.  561);  Tlvampson  v.  Thompson 
(28  Barb.  432);  Mortmh  v.  Morton  (8  Id.  18);  Arnold  y.  Gilbert  (5  Id.  109,  rev'g  3 
Sandf.  Gh.  5S1);  Haxiuny,  Corse  {2  Barb.  Gh.  506);  McGowany.  McGowan  {2  Duer, 
67) ;  De  Kay  y.  Irving  (6  Den.  646,  affl'g  9  Paige,  521). 
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sonal  property  shall  not  be  suspended  longer  tlian  during  the  con- 
tinuance, and  until  the  termination,  of  not  more  than  two  lives  in 
being  at  the  date  of  the  instrument  containing  the  limitation,  or  if 
by  will,  for  not  more  than  two  lives  in  being  at  the  death  of  the 
testator.  In  all  other  respects,  limitations  of  future  or  contingent 
interest  in  personal  property,  are  subject  to  the  rules  prescribed  in 
relation  to  future  estates  in  lands  (1  B.  8.  113,  §§  1,  2).  The 
phrase  "  suspense  of  absolute  ownership,"  as  used  in  this  statute 
in  relation  to  personaLproperty,  is  said  to  mean  the  same  thing  as 
*"  suspense  of  the  power  of  alienation,"  as  applied  to  real  property 
•{Emmons Y.  Cairns,  3  Barh.  '2i^Z ;  Mortons.  Morton,  8 Id.  18),*  and 
the  construction  of  the  two  provisions  have  been  to  the  same  effect  as 
to  each.  Words  in  a  will  which  amount  to  a  suspension  of  the  power  ■ 
of  alienation  of  lands,  wiU  be  held  as  suffieient  to  effect  a  suspen- 
sion of  the  absolute  ownership  of  personal  property,  and  vice  versa. 
That  period  must  be  measured  by  existing  lives,  or  by  some  more 
proximate  event  which  may  happen  during  life,  and  the  persons 
whose  lives  are  to  furnish  the  measure  of  the  suspension  must  be 
designated  or  referred  to,  so  as  to  be  capable  of  ascertainment  in 
the  instrument  by  which  the  disposition  is  made  {Everitt  v.  Everitt, 
28  W.  T.  39,  rev'g  29  Barb.  112).  The  period  of  suspension 
to  which  it  is  the  purpose  of  the  statute  to  limit  dispositions  of 
property,  is  the  same  as  to  real  and  personal  property,  to  wit,  two 
lives  in  beiag ;  but  there  is  this  marked  difference,  that  in  the  case 
of  a  devise  of  real  property,  the  lives  must  be  in  being  at  the 
date  of  the  will,  wliUe  in  the  case  of  a  bequest  of  personal  prop- 
erty, they  may  be  lives  in  being  at  the  death  of  the  testator.  But 
a  bequest  of  the  interest  or  income  of  personal  estate,  to  acerae 
and  be  received  after  the  death  of  the  testator,  is,  like  a  disposition 
of  the  rents  and  profits  of  land  to  accrue  and  be  received,  subse- 
quent to  the  execution  of  the  instrument  creating  such  disposition, 
a  limitation  of  a  future  interest  or  estate,  and  subject,  therefore, 
to  the  provisions  of  the  statute  in  relation  to  future  estates  in  lands 
{Hone  V.  Van  Schaiok,  1  Paige,  221 ;  Goti  v.  Cooh,  Jd.  621 ;  24 
Wend.  641 ;  Clute  v.  Bool,  8  Id.  83).t  • 

*  In  Converse  y.  KeUogg  (7  Barb.  590),  a  different  yiew  is  taken. 

f  For  illustrations  of  the  application  of  the  statute  to  particular  cases,  see  Bur- 
rill  y.  Shea  {2  Barb.  457);  WesterfieldY.  Westerfield  (1  Bradf.  137);  Banks  v.  Phelan 
(4  Barh.  80);  Haxtun  y.  Corse  (2  Bi,rb.  Ch.  806);  Meld  v.  Field  {i  Sandf.  Ch.  628); 
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Accumulations  of  income.'] — Directions  for  the  accumulation, 
of  rents  and  profits  of  real  estate,  except  for  the  period  dnring- 
whieh  the  power  of  alienation  of  the  estate  itself  can  be  limited,, 
are  void  (1  S.  &  T25,  §  36).  Except  as  specified  in  the  statute,  ac- 
cumulations of  income  of  personal  property  are  placed  on  the  same 
general  footing  and  are  governed  by  the  same  rules  as  aecumulationa 
of  rents  and  profits  of  real  estate  (see  Mason  v.  Jones,  2  JSa/ri.  229  ; 
Savage  v.  Burnham,  17  N.  Y.  561).  The  statute  provides  (1  R. 
S.  Y74,  §§  3,  4),  that  the  accumulation  of  the  income  of  personal 
property  may  be  directed  as  follows  :  (1)  If  the  accumulation  is 
directed  to  commence  from  the  date  of  the  instrument  or  from  the 
death  of  the  person  executing  the  same,  it  must  be  for  the  benefit 
of  one  or  more  minors  (see  Boynton  v.  Hayt,  1  Den.  53,  58 ;  Haw- 
ley  V.  James,  16  Wend.  61)  then  in  being  {Oilman  v.  Beddington, 
24  N.  Y.  19 ;  KiVpatricTc  v.  Johnson,  15  Id.  322),  and  terminate 
at  the  expiration  of  their  minority ;  or  (2)  if  the  accumulation  is 
dii'ected  to  commence  at  anytime  subsequent  to  the  above,  it  must 
commence  within  the  time  allowed  for  the  suspension  of  the  ab- 
solute ownership  of  personal  property  and  during  the  minority  of 
the  beneficiaries,  and  terminate  at  the  expiration  of  such  minority^ 
If  in  either  of  these  cases,  the  direction  for  an  accumulation  is  for 
,  a  longer  term  than  during  the  minority  of  the  beneficiaries,  the 
direction,  whether  separable  or  not  from  other  provisions  of  the 
instrument  (see  Williams  v.  Williams,  8  N:  Y.  525  ;  Kiljpairich 
V.  Johnson,  15  Id.  322  ;  King  v.  Bundle,  16  Barb.  139)  is  void 
only  as  respects  the  time  beyond  such  minority.*  In  other  words^ 
a  direction  for  an  illegal  accumulation  does  not  render  a  legacy 
whoUy  void,  but  the  direction  may  be  stricken  out  and  the  legacy 
and  the  general  purposes  for  which  it  was  given  may  remain 
( Williams  v.  Williams,  8  N.  Y.  525 ;  see,  also.  Bodge  v.  Pond, 
23  Id.  67 ;  Manice  v.  Manice,  43  Id.  303  ;  Bdbinson  v.  Bobinson, 
1  Bans.  117).  Implied  directions  to  accumulate  are  as  much  within 
the  prohibition  of  the  statute  as  those  expressly  given.  If,  upon 
comparing  the  provisions  of  the  will  with  the  condition  of  the 

&ot(  T.  Cook  (1  Paige,  521,  aff'd  24  Wend.  641);  Sone  v.  Van  Schaick  (20  Wend.  221); 
Converse  v.  Kellogg  (1  Barh.  590);  Dodge  v.  Pond  (23  N.  Y.  69). 

*  This  statute  does  not  apply  to  or  affect  property  given  in  perpetuity  to  religious 
corporations  incorporated  under  the  general  statute  ( WiUiams  v.  Williams,  8  N.  Y. 
625 ;  and  see  Trustees  of  Theological-Seminary  v.  Kellogg,  16  Id.  83). 
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•estate,  it  is  apparent  that  the  testator  intended  an  unauthorized  ac- 
CTumilation,  this  intention  can  not  be  carried  into  effect,  and  any 
provision  of  the  will  which  is  dependent  upon  it  is  void.  This, 
however,  is  never  permitted  to  affect  any  portion  of  the  will  not 
necessarily  connected  with  the  illegal  accumulation,  and  which  can 
be  readily  executed  independently  of  it  {Dodge  v.  Pond,  23  N.  Y. 
T9). 


ARTICLE  NINTH. 

PAYMENT   OF   LEGACIES    AKD   INTEREST. 

The  jurisdiction  of  surrogates'  courts  to  compel  the  payment  of 
legacies  is  mainly,  if  not  exclusively,  derived  from  the  statute.  It 
clearly  does  not  extend  to  the  enforcement  of  legacies  charged  on 
the  real  estate  of  the  testator.  "We  have  reserved  for  the  next  suc- 
ceeding chapter  the  consideration  of  the  payment  of  legacies  and 
distributive  shares  in  advance  of  the  final  accounting,  and  we  shall 
have  farther  occasion  to  speak  of  the  matter  in  the  chapter  on 
Accounting.  Questions  in  regard  to  the  order  of  payment  of  lega- 
cies, naturally  come  under  the  head  of  abatement,  to  the  considera- 
tion of  which  we  gave  attention  in  the  seventh  article  of  this 
chapter.  It  is  proposed  to  speak  in  this  place  of  a  few  matters  in 
respect  to  the  payment  of  legacies,  not  elsewhere  touched  on. 
And  first,  of  the  person  to  whom  the  legac/  is  to  be  paid. 

Payment  and  investment  of  legacies  to  minors.] — At  common 
law,  the  father,  as  guardian  by  nature  merely,  was  not  permitted 
to  receive  legacies  bequeathed  to  his  minor  children,  nor  their  dis- 
tributive shares  in  the  surplus  of  an  intestate's  estate  {Genet  v. 
Tallmadge,,  1  Johns.  Ch.  3),  a  rule  which  has  not  been  changed  by 
-the  Eevised  Statutes  of  this  state  (2  B.  S.  91,  §  46),  with  the  ex- 
ception in  favor  of  legacies  under  the  value  of  fifty  dollars,  which 
the  father  may  receive  for  the  use  of  the  infant  legatee.  It  is 
open  to  question  where,  in  case  the  father  is  not  liviag,  the  mother 
would  be  entitled  under  the  statute,  as  natural  guardian,  to  receive 
such  a  legacy.  If  the  legacy  is  of  the  value  of  fifty  doUars  or 
more,  the  same  can  be  paid,  under  the  direction  of  the  suiTOgate, 
±0  a  general  guardian  only,  upon  his  giving  security  to  the  minor. 
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to  be  approved  by  the  surrogate,  for  the  faithful  application  of  ani 
accounting  for  such  legacy  {Id.  %  4T).  This  security  is  in  addition 
to  that  given  by  the  guardian  on  his  appointment.  Until  recent 
statutes  (Z.  18Y0,  c.  341 ;  L.  1871,  c.  708),  the  siirrogate's  court 
had  not,  as  it  now  has,  the  power  to  appoint  a  guardian  of  a  minor 
whose  father  is  living.  A  foreign  guardian  is  not  entitled  to  re- 
ceive the  legacy  {MoLoskey  v.  Reid,  4  Bradf.  334 ;  Morrell  v> 
Dickey,  1  Johns.  Ch.  153).  The  surrogate  has  a  discretion  as  to 
directing  the  payment  of  the  legacy  to  the  general  guardian,  and  he 
is  required  by  the  statute,  in  case  he  does  not  direct  payment  to  the 
general  guardian,  as  well  as  where  no  general  guardian  has  been 
appointed,  to  direct  the  investment  of  the  legacy,  in  permanent 
securities  in  the  name  and  for  the  benefit  of  the  minor,  upon  annual 
interest,  the  interest  to  be  applied,  under  his  direction,  to  the  sup- 
port and  education  of  the  minor  *  {Id.  §  48).  The  surrogate  may 
order  the  investment  in  the  mode  proposed,  or  otherwise,  as  he. 
may  deem  best.f  Such  investment  may  be  directed  by  the  surro- 
gate on  his  own  motion,  on  denying  an  application  for  payment  to 
the  general  guardian,  or  it  may  be  done  on  the  petition  of  the  exec- 
utor asking  an  order  directing  an  investment.  Such  a  petition  should 
set  forth  the  facts  of  the  legacy,  the  minority  of  the  legatee,  the 
non-appointment  of  a  general  guardian,  or,  if  there  is  such  guard- 
ian, his  incapacity — {e.  g.  that  he  is  absent  from  the  comitry,  his 
sureties  insolvent,  or  the  like),  and  the  nature  of  the  proposed  invest- 
ment (see  Chap.  XXI),  The  general  guardian  may  likewise  peti- 
tion for  the  payment  of  the  legacy  to  himself,  setting  forth  the 
facts  and  offering  the  security  to  be  given,  and  praying  a  direction 
'  for  payment.  The  order  directing  payment  of  the  legacy  to  the 
general  guardian  must  be  entered  upon  the  surrogate's  minutes. 
In  default  of  such  an  order,  the  executor,  in  making  payment,  is 

*  It  is  provided  by  sections  49,  60,  and  51,  that  where  there  is  no  general  guard- 
ian, the  surrogate  must  keep  the  securities  so  taken,  and  collect  and  apply  the  in- 
terest, and  when  necessary,  collect  and  reinyest  tlie  principal,  and  reinvest  unex- 
pended interest ;  and  he  and  his  sureties  are  liable  to  account  for  the  same  to  the 
minor  on  his  coming  of  age,  or  to  his  executors  or  administrators,  if  the  minor  dies: 
before  coming  of  age. 

f  See  as  to  power  of  courts  to  appoint  the  N.  Y.  Life  Insurance  &  Trust  Co.  the' 
guardian  of  minors,  and  the  duties  of  that  company  as  guardians,  in  investing; 
the  minor's  estate,  L.  1830,  c.  75;  X.  1834,  u.  250;  2  R.  8.  222,  §  1,  subd.  5. 
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liable  to  the  minor  for  the  value  of  the  legacy  in  case  of  its  misap- 
plication by  the  euardian.  * 

Legacies  to  married  women.] — The  common  law  rule  that  a 
legacy  bequeathed  to  a  married  woman  must  be  paid  to  her  hus- 
band (see  Howard  v.  Moffatt,  2  Johns.  Ch.  206),  has  been  abro- 
gated in  this  state,  and  married  women  are  expressly  authorized  to 
take  by  inheritance,  or  by  devise  or  bequest,  with  like  effect  as  if 
unmarried. 

Increase  of  specijiG  legacies.] — A  bequest  of  a  specific  legacy 
■  will  carry  any  accessions  by  way  of  increase  or  interest  which  shall 
accrue  after  the  decease  of  the  testator.  Interest  wiU  not  be 
allowed  upon  a  specific  legacy  as  such  (see  Isenhart  v.  Brown,  2 
Edw.  341) ;  but  where  stocks  are  specifically  bequeathed,  the  lega- 
tee is  entitled  to  the  dividends  accrued  since  the  testator's  death 
{Cogswell  v..  Cogswell,  2  Edw.  231),  ordinary,  as  well  as  extraor- 
dinary \ClarJcson  v.  Clarkson,  18  Barl.  646).  It  is  otherwise  as 
to  dividends  on  stock  bequeathed  by  general  legacy  {Itfft  v.  Por- 
•  ter,  8  W.  Y.  516).  Of  course,"  under  this  rule,  a  specific  legacy  of 
mares,  cows,  or  ewes,  wUl  carry  their  progeny. 

Interest  on  general  legacies.] — Where  the  testator  fixes  no 
time  for  the  payment  of  a  legacy,  as  he  may  do,  it  becomes  due 
and  payable  at  the  end  of  a  year  from  the  date  of  the  letters  tes- 
tamentary, and  accordingly  interest  begins  to  run  from  that  time, 
for  it  is  a  general  rule  that  legacies  draw  interest  from  the  time 
they  are  payable,t  whether  that  time  is  fixed  by  the  testator  in  his 
■will  or  by  the  statute  (see  Hepburn  v.  Hepburn,  2  Bradf.  Y4 ; 
Bradner  v.  Faulkner,  12  N.  T.  4Y4 ;  Birdsall  v.  Hewlett,  1 
Paige,  33 ;  Glen  v.  Fisher,  6  Johns.  Ch.  33 ;  Campbell  v.  Cowdry, 
31  How.  Pr.  1Y2) ;  and  notwithstanding  the  legatee  was  not  at 
that  time  in  a  condition  to  receive  it,  or  omitted  to  demand  it 
{Marsh  V.  Hague,  1  Edw.  1Y4).  It  is  held,  however,  that  a  legacy 
to  an  executor  for  executing  the  oflBce  does  not  in  general  draw  in- 
terest {Morris  v.  Kent,  2  Edw.  175). 


•*  As  to  action  by  guardian  of  infant  legatee  to  recover  legacy,  after  expiration 
of  one  year,  see  2  E.  8.  116,  §  12,  and^osf,  p.  351. 

f  If  a  legacy  is  paid  before  it  ia  due,  it  must  be  upon  a  rebate  of  interest  (Mc- 
LosTcey  v.  Eeid,  i  Bradf.  334}. 
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The  first  exception  tq  the  general  rule  is  the  case  of  a  legacy 
given  by  a  parent  to  a  child,  where  no  provision  is  made  for  its 
maintenance  other  than  the  income  derived  from  the  legacies  be- 
queathed. In  that  case,  interest  will  be  computed  from  the  date 
of  the  testator's  death  {King  v.  Talbot,  40  iT.  Z!  T6 ;  Lupton  v. 
Lupton,  2  Johns.  Ch.  614 ;  But^tis  v.  Dodge,  1  Barb.  Ch.  77). 
Other  exceptions  are  the  cases  of  a  bequest  of  a  life  estate  to  a 
child,  or  to  a  widow  in  lieu  of  dower,  in  which  case  the  legatees 
take  interest  from  the  testator's  decease  {Hepburn  v.  Hepburn,  2 
Bradf.  14c ;  Parldnson  v.  Parhinson,  Id.  77 ;  Seymour  v.  Butler, 
3  Id.  193 ;  Williamson  v.  Williamson,  6  Paige,  298) ;  and  this, 
although  the  legacy  is  conditional,  and  not  vested  {Pinney  v. 
Fancher,  3  Bradf.  198).  This  exception  does  not  include  a  legacy 
to  a  grandchild  ( Van  Bramer  v.  Hoffman,  2  Johns.  Gas.  200) ; 
bnt  does  include  a  legacy  to  an  adopted  daughter,  the  testator 
standing  in  loco  parentis,  and  there  being  no  other  provision  for 
her  maintenance  [Matter  of  Williams,  12  N.  Y.  leg.  Obs.  179). 
A  further  exception  is  the  case  of  an  annuity  bequeathed  gen- 
erally. "Wlere  a  sum  of  money  is  bequeathed  to  executors,  to  be  . 
put  out  at  interest  and  to  pay  over  the  income,  the  legatee  is  enti- 
tled to  interest  from  the  death  of  the  testator,  provided  a  sufficient 
amount  remains  after  deducting  debts  and  other  legacies  {Cooke  v. 
Meeher,  42  Barb.  533  ;  Craig  v.  Craig,  3  Barb.  Ch.  76 ;  Pierce  v. 
Chamberlain,  41  How.  Pr.  501 ;  Fish's  Estate,  19  Abb.  Pr.  209 ; 
and  compare  Pa/rsons  v.  Lyman,  28  Barb.  564,  rev'g  4  Bradf. 
268).* 

A  direction  in  the  will  that  the  legacy  be  paid  with  interest, 
but  no  time  being  specified  from  which  interest  is  to  be  computed, 
does  not  change  the  rule  that  interest  commences  from  the  expira- 
tion of  the  year  {Lawrence  v.  Embree,  3  Bradf.  364 ;  see  Booth  v. 
Amerman,  4  Id.  129).  "Where  there  is  no  direction  as  to  interest, 
but  the  legacy  is  made  payable  at  a  future  day,  it  does  not  carry 
interest  until  after  it  is  payable,  unless  it  is  to  a  child  for  whom 

*  The  will  provided  for  the  payment  of  an  annuity  to  the  testator's  widow,  in 
equal  quarterly  payments,  naming  the  quarter  days,  to  commence  immediately  after 
the  testator's  decease ; — Held,  that  though  the  testator  died  intermediate  two  quarter 
days,  there  should  be  no  apportionment,  but  a  full  quarterly  payment  became  due  on 
the  quarter  day  immediately  succeeding  his  death  {Griswold  r.  Gi-iswoU,  4  Bradf . 
216). 
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the  parent  has  made  no  other  provision  by- his  will*  {Lupton  v. 
Zupton,  2  Johns.  Oh.  614 ;  Miller  v.  Philip,  5  Paige,  573).  And 
■where  some  action  is  made  necessary  on  the  part  of  the  legatee  by 
the  terms  of  the  will — e.  g.,  proceedings  for  the  sale  of  property 
to  have  a  legacy  paid — the  legatee  can  not  claim  interest  during 
Ms  delay  to  institute  such  proceedings  [Crocheron  v.  Jaques,  3 
Edw.  207).  A  remainder-man  is  entitled  to  interest  only  from 
the  termination  of  the  life  estate  {Podge  v.  Manning,  1  iV.  Y. 
298). 

Income  'before  time  of  payment.'] — ^Where  a  legacy  is  given 
to  be  paid  at  a  future  day,  the  amount  should  be  raised  from  the 
personal  estate,  and.  invested  until  it  becomes  payable ;  and  the  in- 
terest in  the  mean  time,  if  not  otherwise  disposed  of,,  belongs  to 
the  widow  and  next  of  kin  {Hone  v.  Van  Sohaich,  Y  Paige,  221, 
affi'd  20  Wend.  564).  The  executor  may  take  one  year  to  make 
the  investment,  in  analogy  to  the  time  allowed  by  law  for  paying 
legacies  {Cogswell  v.  Cogswell,  2  Edw.  231).  Unless  under  special 
circumstances,  interest  is  not  allowed  upon  arrears  of  an  annuity 
{Isenhart  v.  .Brown,  2  Edw.  341 ;  compare  Lawrence  v.  Emhree, 
3Bradf364:). 

Legacies  charged  on  land.] — -A  devisee  of  lands  chargeable 
with  a  legacy  is  liable  to  pay  interest  on  the  legacy  from  the  time 
it  was  payable,  whether  payment  was  demanded  or  not  {Glen  v. 
Fisher,  6  Johns.  Ch.  33 ;  Birdsall  v.  Hewlett,  1  Paige,  32  ;  Tole 
V.  Hardy,  6  Cow.  333).  In  such  a  case  the  legacy  is  an  equitable 
charge  upon  the  land,  although  the  devisee  is  also  the  executor  or 
residuary  legatee,  unless  the  will  indicates  a  contrary  .intention 
'  {Harris  v.  Fly,  1  Paige,  421 ;  Dodge  v.  Manning,  11  Id.  334 ; 
JenJcins  v.  Freyer,  4  Id.  47 ;  Li/oingston  v.  Freeland,  3  Barb.  Ch. 
510).  If  he  accept  the  devise,  he  is  personally  liable  for  the  legacy 
in  eguity,  without,  an  express  promise  {Id. ;  Kelsey  v.  "Western,  2 
N.  Y.  500) ;  f  and,  at  la/w,  upon  an  express  promise  made  after  the 

*  As  to  interest  on  a  legacy  to  a  posthumous  child,  see  Lawrence  v.  Lawrence  (1 
Edw.  557). 

■j-  In  that  case,  the  devisee  gave  the  legatee  a  bond  to  pay  whatever  was  due  from 
the  estate,  and  the  legatee,  by  writing  under  seal,  acknowledged  that  she  had  received 
the  bond  in  fall  of  all  demands  against  the  devisee,  who  was  also  the  executor ; — 
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executors  had  assented  to  the  legacy,  and  in  consideration  of  his  hav- 
ing become  seized  under  the  devise  {Beedker  v.  Seecher,  Y  Johns. 
99) ;  but  an  action  at  law  will  not  lie  upon  a  mere  implied  assump- 
sit arising  from  the  devise  {Livingston  v.  Livingston,  3  Johns.  189 ; 
compare  Lockwood  v.  Stockholm,  11  Paige,  87).  Whether  a  leg- 
acy is  a  charge  upon  the  real  estate  of  the  testator  depends  upon 
the  intention  of  the  testator,  either  clearly  expressed  by  the  will, 
or  with  equal  clearness  inferred  from  the  language  and  dispositions 
of  the  instrument.  Where  there  is  not  a  clear  and  manifest  in-' 
tention  on  the  part  of  the  testator  to  charge  a  legacy  upon  lands, 
and  the  personal  estate  is  not  in  terms  exonerated,  and  is  not 
specifically  given  away  by  the  wiU,  it  will  be  deemed  the  primary 
fund  for  the  payment  of  legacies,  notwithstanding  such  legacies, 
by  the  terms  of  the  will,  are  expressly  charged  upon  devisees  {Hoes 
V.  Van  Roesen,  1  W.  T.  120,  affi'g  1  Barb.  Ch.  379 ;  see  Dodge 
V.  Manning,  1  iT.  Y.  298  ;  Kelsey  v.  Western,  2  Id.  500 ;  Clason 
V.  Lawrence,  3  LSdw.  48).  The  usual  clause  devising  aU  the  rest  of 
the  testator's  real  and  personal  estate  not  before  devised,  is  not 
sufficient  to  show  an  intention  to  charge  the  real  estate ;  nor  is  the 
mere  direction  that  all  debts  and  legacies  are  to  be  psild  {Lupton  v. 
Lupton,  2  Johns.  Ch.  614).  But  where  the  testator  directs  his 
debts  to  be  first  paid,  and  then  devises  real  estate,  or  where  he 
devises  the  residue  of  his  estate,  real  and  personal,  after  payment 
of  debts  and  legacies,  and  there  is  a  deficiency  of  assets  to  pay  the 
debts  or  legacies,  an  intention  to  charge  the  real  property  will  be 
inferred  {Rafferty  v.  Clark,  1  Bradf.  473 ;  Fh/nn  v.  Croniken,  7 
How.  Pr.  214 ;  and  see  Reynolds  v.  Reynolds,  16  N.  Y.  257 ; 
Tracy  y.  Tracy,  15  Barh.  503). 

Held,  no  extinguishment  of  the  charge  upon  the  land,  but  only  a  collateral  agreement. 
It  was  also  held  that  if  the  devisee  sells  the  land  charged  with  a  legacy.for  which  he 
is  also  personally  liable,  the  purchaser  can  insist  that  both  the  remedy  against  the 
personal  estate  and  that  against  the  personal  liability  of  the  devisee  be  exhausted 
before  coming  upon  the  land. 


CHAPTER  XIX. 

PAYMENT  OF  LEGACIES  AND  DISTRIBUTIVE   SHARES  IN  ADVANCE 
OF  FINAL  ACCOUNTING  AND  DISTRIBUTION. 

Payment  within  the  year.} — The  final  distribution  of  the  sur- 
plus of  the  estate,  after  the  payment  of  debts,  can  not,  of  course,  be 
made  until  the  executor  or  administrator  has  turned  the  assets  into 
money,  and,  so  far  as  necessary,  has  given  full  opportunity  for  pres- 
entation of  all  the  debts,  and  has  had  his  last  account  finally  settled 
by  the  smTOgate.  In  order  to  give  adequate  time  to  creditors  to 
present  their  claims,  this  settlement  must  be  postponed  for  at  least  a 
year  after  the  issue  of  letters.  But  it  is  often  necessary  and  proper 
that  legatees  should  be  paid  before  the  lapse  of  that  time,  or  that  a 
part  of  the  shares  or  portions  coming  to  the  widow  and  next  of  kui 
should  be  advanced  to  them  from  the  estate  for  their  support  mean- 
while. The  statute,  while  it  gives  no  absolute  right  to  the  legatees 
and  next  of.  kin  to  insist  on  payment  of  what  is  coming  to  them 
from  the  estate  until  opportunity  has  been  given  to  satisfy  all  cred- 
itors who  present  their  claims,  yet  allows  the  executor  or  adminis- 
trator, at  his  own  peril,  to  make  such  payments  to  legatees  and  next 
of  kin  in  advance ;  and  moreover,  affords  means  by  which  the  leg- 
atees and  next  of  kin  may  appeal  to  the  discretion  of  the  surrogate 
to  direct  a  payment  or  part  payment  in  advance  of  the  final  settle- 
ment of  the  estate,  if  the  condition  of  the  assets  is  such  as  to  make 
it  safe  to  allow  so  doing. 

Ordinary  time  of  payment  of  legacy.] — By  the  common  law, 
where  no  time  of  payment  is  fixed  in  the  will  in  respect  to  a  legacy, 
the  legacy  is  not  due  until  the  lapse  of  a  year  from  the  death  of 
the  testator,  or  the  granting  of  letters  (Bradner  v.  Faulkner,  12 
N.  Y.  472 ;  Lawrence  v.  Embree,  3  Bradf.  364 ;  Cooh  v.  Meeker, 
36  N.  Y.  15).  This  rule,  however,  does  not  apply  to  annuities  or 
legacies  given  for  maintenance  and  support  of  a  person  who  stands 
in  the  position  of  a  child  to  the  testator  (see  ante,  p.  344).  But 
otherwise  the  rule  is  one  of  general  application,  and  it  has  been 
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adopted  by  the  statute,  which  declares  that  no  legacies  shall  be  paid 
by  any  executor  or  administrator  until  after  the  expiration  of  one 
year  from  the  time  of  granting  letters  testamentary  or  of  adminis- 
tration, unless  directed  by  the  wiU  to  be  sooner  paid  (2  R.  8.  90, 
§43). 

Effect  of  the  statute.^ — Although  this  provision  is  in  form  pro- 
hibitory, it  is  not  regarded  as  making  it  illegal  and  a  breach  of 
trust  to  anticipate  payment,  but  only  as  negativing  the  right  of  the 
claimant,  and  as  throwing  upon  the  executor  or  administrator  and 
his  sureties,  if  such  payments  are  made  during  the  year,  the  peril 
of  making  good  the  deficiency,  in  case  the  assets  are  found  insuffi- 
cient for  the  demands  which  prove  to  be  entitled  to  prior  satisfac- 
tion. It  is  not  uncommon,  where  the  assets  are  ample  and  there  is 
no  practical  doubt  of  the  justice  of  such  a  course,  to  deliver  specific 
legacies,  and  pay  a  portion  or  aU  of  the  legacies  and  a  portion  of 
distributive  shares,  in  advance  of  the  period  thus  limited. 

Legacies  payable  out  of  income.] — It  will  be  observedj^  how- 
ever, that  the  discretionary  power  to  pay  legacies  in  advance  can 
not  apply  in  the  case  of  legacies  which,  by  the  testator's  wiU,  are 
directed  to  be  paid  out  of  income.  In  such  a  case,  to  pay  them 
out  of  the  principal  is  to  reduce  the  fund  from  which  subsequent 
income  ought  to  be  derived  for  the  benefit  of  other  parties  in  in- 
terest. And  a  legacy  which,  by  the  terms  of  the  will,  is  payable 
out  of  income,  can  not,  therefore,  be  justly  anticipated  and  paid 
from  the  body  of  the  fund  in  advance  of  the  accruing  income  *  (see 
Fhelps  V.  jPond,  23  if.  Y.  69 ;  28  Bari.  121). 

Application  to  surrogate.] — In  order  to  sanction  the  payment 
in  advance,  the  statute  provides  that  any  person  entitled  to  a  legacy 
may  apply  to  the  surrogate  previous  to  the  expiration  of  the  year, 
and  after  giving  reasonable  notice  to  the  executor  or  administrator, 
for  an  order  that  he  be  allowed  to  receive  such  portion  of  his  leg- 
acy as  may  be  necessary  for  his  support.  And  if  it  appear  to  the 
surrogate  that  there  is  at  least  one-third  more  of  assets  in  the  hands 
of  the  executor  or  administrator  than  necessary  to  pay  all  debts, 
legacies  and  claims  against  the  estate  then  known,  he  may,  in  his 
■discretion,  allow  such  portion  of  the  legacy  to  be  advanced  to  the 

*  Compare  Pierrepmd  r.  Edwards  (25  N.  Y.  128). 
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applicant  as  may  be  necessary  for  his  support.  But,  in  sucli  case, 
satisfactory  bonds  must  be  executed  for  the  return  of  the  portion 
so  advanced,  with  interest,  whenever  required  *  (2  H.  S.  98,  §§  82, 
83).  Such  a  course  is  peculiarly  proper  in  the  case  of  a  wife  who 
has  been  given  a  legacy  in  lieu  of  dower  {Seymour  v.  JSutler,  3 
Bradf.  193).  The  payment  of  a  legacy  before  it  is  due  must,  how- 
ever, be  subject  to  a  deduction  or  rebate  of  interest  for  the  unex- 
pired period  (McLoshy  v.  Reid,  4  Bradf.  334). 

Legacies  directed  hy  will  to  he  paid  within  the  year.} — If  the 
will  directs  that  a  legacy  be  paid  before  the  lapse  of  a  year  from 
the  issue  of  letters,  the  executor  or  administrator  may  require 
a  bond,  with  two  sufficient  sureties,  conditioned  that  if  any  debts 
against  the  deceased  shall  duly  appear,  and  which  there  shall  be  no 
other  assets  to  pay,  and  there  shall  be  no  other  assets  to  pay  other 
legacies,  or  not  sufficient,  that  then  the  legatee  shall  refund  the  leg- 
acy so  paid,  or  such  ratable  proportion  thereof,  with  the  other  leg- 
atees, as  may  be  necessary  for  the  payment  of  the  said  debts,  and 
the  proportional  parts  of  such  other  legacies,  if  there  be  any,  and 
the  costs  and  charges  incurred  by  reason  of  the  payment  to  such 
legatee ;  and  that  if  the  probate  of  the  will  be  revoked,  or  the  will 
declared  void,  then  that  the  legatee  shall  refund  the  whole  legacy, 
with  interest  (2  B.  8.  90,  §  44). 

Duty  of  payment  after  the  lapse  of  the  year.] — After  the  ex- 
piration of  a  year  from  the  granting  of  letters,  it  is  the  duty  of  the 
executor  or  administrator  to  discharge  the  specific  legacies  and  pay 
the  general  legacies,  if  there  be  assets ;  and  if  there  be  not  sufficient 
assets,  then  an  abatement  of  the  general  legacies  must  be  made  in 
equal  proportions  {Id.  §  45 ;  see  ante,  p.  329).  If  the  legatee  is  a 
minor,  his  legacy,  if  under  the  value  of  fifty  dollars,  may  be  paid 
to  his  father,  to  the  use  and  for  the  benefit  of-  the  minor.  If  the 
legacy  is  of  the  value  of  fifty  dollars  or  over,  it  may  be  paid  to  a 
general  guardian  or  directed  to  be  invested  {Id.  91,  §  46).  We 
have  already  pointed  out  the  procedure  in  the  payment  of  legacies 
to  minors  {ante,  p.  341). 


*  These  provisions,  however,  are  not  applicable  to  the  public  administrator  of 
New  York  {Id.  §  84). 
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Distributvoe  shares  of  minors.] — Where  a  distributive  share  is 
to  be  paid  to  a  minor,  the  surrogate  may  direct  the  same  to  be 
paid  to  the  general  guardian  of  such  minor,  and  to  be  applied  to 
his  support  and  education ;  or  he  may  direct  the  same  to  be  in- 
vested in  permanent  securities,  as  provided  by  the  Revised  Stat- 
utes in  respect  to  legacies  to  minors,  with  the  like  authority  to 
apply  the  interest,  and  subject  to  the  same  obligations  (2  li.  S.  98, 
§  80).  Without  the  direction  of  the  surrogate,  however,  it  can 
not  be  paid  to  his  general  guardian  for  any  purpose  whatever 
{Wilcox  V.  Smith,  26  Barl.  316). 

Decree  for  pa/yment  after  expiration  of  year.] — The~surrogate 
having  jurisdiction  has  power  to  decree  the  payment  of  legacies, 
or  a  just  proportional  part  thereof,  at  any  time  after  the  year  has 
elapsed  from  the  granting  of  the  letters  (2  H.  S.  116,  §  18,  subd.  2). 
The  payment  after  the  expiration  of  the  year  may  be  enforced  by 
the  surrogate  in  the  same  manner  as  the  return  of  an  inventory 
(see  ante,  p.  215) ;  and  also  by  a  suit  on  the  executor's  or  adminis- 
trator's bond,  whenever  directed  by  the  surrogate  *  (2  H.  S.  90, 
§45). 

Action  for  legacy  upon  giving  iond  of  indemnity.] — If  after 
the  expiration  of  the  year  there  are  more  than  sufficient  assets  in 
the  hands  of  the  executor  or  administrator  to  discharge  the  debts 
of  the  decedent,  a  legatee  may  enforce  payment  of  his  legacy  by 
action,  on  giving  security  and  making  a  reasonable  demand.  The 
demand  of  payment  preliminary  to  the  action  must  b§  accom- 
panied with  the  offer  of  a  bond  in  double  the  amount  of  the 
legacy,  and  with  sufficient  sureties,  conditioned  that  if  any  debts 
owing  by  the  testator  or  intestate  shall  afterwards  be  recovered  or 
duly  made  to  appear,  for  the  payment  of  which  there  shall  be  no 
assets  other  than  the  legacy,  that  then  the  claimant  shall  refund 
the  legacy,  or  such  ratable  part  or  proportion  thereof,  with  the 
•  other  legatees,  as  may  be  necessary  for  the  payment  of  such  debts, 
and  the  costs  and  charges  incurred  by  a  recovery  against  the  exec- 
utor or  administrator  in  any  suit  therefor ;  and  that  if  no  sufficient 

*  A  surrogate's  decree  that  an  executor  pay  a  legacy,  renders  it  a  personal  debt, 
and,  in  the  legatee's  action  upon  the  decree,  a  debt  due  to  the  executor  individually 
maybe  set  off  {Dubois  v,  Dubois,  6  Cow.  494). 
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assets  thereafter  reiliain  to  pay  any  other  legacy  wMch  may  be 
due,  that  then  the  obligor  shall  refund  such  ratable  part  or  propor- 
tion thereof,  with  the  other  legatees  or  representatives  of  the  de- 
cedent, as  may  be  necessary  for  the  payment  of  the  proportional 
part  of  such  other  legacy  (2  H'  S.  114,  §§  9-11).  If,  upon  such 
demand  and  offer  of  security,  the  executor  or  administrator  refuses 
to  pay  the  legacy,  he  is  liable  to  an  action  at  the  suit  of  the  leg- 
atee ;  but  previous  to  commencing  the  action  a  bond,  such  as  above 
described,  must  be  filed  with  the  clerk  of  the  court,  with  such 
sureties  as  the  court,  or  any  judge  thereof,  shall  approve. 

Action  iy  minor.'] — Where  the  action  is  brought  by  a  minor, 
by  his  guardian,  the  guardian  must  first  file  with  the  clerk  of  the 
court  a  bond  to  .the  minor,  in  such  sum  and  with  such  sureties  as 
the  court  approves,  conditioned  to  duly  account  to  the  minor, 
when  of  full  age,  or  his  personal  representatives  in  case  of  his 
death,  for  all  moneys  which  may  be  recovered  in  such  suit  (2  H.  S. 
115,  §  12). 

Limitation  of  action.] — Proceedings  before  the  surrogate  to 
compel  executors  to  pay  a  legacy  must  be  commenced  within  six 
years  [Smith  v.  Heming^on,  42  Barb.  75).  But  inasmuch  as  the 
remedy  is  afforded  by  the  statute,  upon  the  lapse  of  the  year,  the 
period  of  time  in  which  a  proceeding  must  be  taken  by  a  legatee, 
where  the  time  of  payment  is  not  otherwise  fixed,  begins  to  run 
from  the  expiration  of  the  year  {McCartee  v.  Camel,  1  Barh.  Ch. 
455, 465).  Though  it  should  be  observed  that  an  exception  would 
arise  where  a  deficiency  of  assets  precluded  the  application. 

Limit  of  recovery.] — If  it  appear  in  the  legatee's  action  that 
there  are  not  assets  more  than  suflacient  to  discharge  aU  the  debts 
of  the  decedent,  the  legatee  can  not,  of  course,  recover ;  and  if  it 
appear  that  there  are  not  assets  sufficient,  after  payment  of  debts, 
to  pay  aU  the  legacies  that  may  have  been  given,  then  an  abate- 
ment of  the  plaintiff's  legacy  must  be  made,  in  proportion  to  the 
legacies  that  have  been  given,  and  the  plaintiff  can  recover  only  a 
proportionate  part  (2  B.  8.  115,  §  13).  In  the  application  of  this 
provision  of  the  statute,  however,  regard  should  be  had  to  the 
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rules  applicable  to  tlie  various  classes  of  legacies,  and  the  cases  in 
which  some  are  exempted  from  abatement  in  favor  of  others.* 

Payment  of  distributive  shares.] — The  statute  does  not  make 
it  the  duty  of  executors  or  adminjistrators  to  make  any  payments 
on  account  of  distributive  shares  of  the  estate  until  the  final  set- 
cement  of  their  accounts,  except  that  it  allows  one  who  is  appar- 
ently entitled  to  a  distributive  share  to  offer  a  bond  of  indemnity,, 
and  demand  payment  in  same  manner  as  a  legatee  may  upon  the 
expiration  of  a  year  from  the  granting  of  letters,  and,  in  case  of 
refusal,  to  bring  an  action  therefor.  And  it  gives,  also,  the  right 
to  apply  to  the  surrogate  for  an  order  directing  payment.  The 
statute  provides  that  the  surrogate  having  jurisdiction  has  power 
to  decree  the  payment  of  a  distributive  share  upon  the  application 
of  the  relative  entitled  thereto,  or  to  its  just  proportional  part,  at 
any  time  after  the  year  has  elapsed  (2  B.  S.  116,  §  18,  subd.  2). 
Instead  of  applying  to  the  surrogate,  the  claimant  may,  after 
reasonable  demand  made,  and  the  offer  of  a  bond  with  sufficient 
sureties,  maintain  an  action  to  recover  his  share,  if  the  executor  or 
administrator  refuses  to  pay  the  same.  Before  commencing  the 
action,  a  bond  to  the  executor  or  administrator  must  be  filed  with 
the  clerk  of  the  court,  with  such  sureties  as  the  court  or  any  judge 
thereof  approves,  and  in  double  the  sum  of  the  share  claimed,  and 
conditioned  that  if  any  debts  owing  by  the  decedent  be  afterward 
recovered  or  duly  made  to  appear,  for  the  payment  of  which  there 
shall  be  no  assets  other  than  such  share,  that  then  the  obligor  shall 
refund  the  share  that  may  be  recovered  by  him  in  his  action,  or 
such  ratable  part  or  proportion  thereof,  with  the  other  legatees  or 
representatives  of  the  decedent,  as  may  be  necessary  for  the  pay- 
ment of  such  debts,  and  the  costs  and  charges  incurred  by  a  recov- 
ery against  the  executor  or  administrator  in  any  suit  therefor  (2  jffi. 
S.  114,  §§  9,  10). 

Limitation  of  action.'] — As  previously  observed  in  reference 
to  the  case  of  a  legacy,  the  statute  of  limitations  commences  to 
run  from  the  time  of  the  expiration  of  the  year  after  the  grant  of 

*  Perhaps,  under  the  present  procedure,  the  legatee  might  recover  judgment  to 
be  levied  of  future  assets,  if  any ;  see  note  on  p.  247,  ante.  As  to  referring  actions 
brought  by  legatees  against  executors  or  administrators,  when  the  want  of  assets  is 
pleaded,  see  2  R.  8.  460,  §  19. 
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letters,  at  which  time  the  right  to  proceed  before  the  suiTogate 
accrues. 

Childrejv  horn  after  making  a  will.'] — All  the  provisions  of 
law  giving  rights  and  remedies  to  compel  distribution  of  the  per- 
sonal estate,  inure  to  the  benefit  of  any  child  born  after  the  mak- 
ing of  a  will,  if  by  the  provisions  of  the  statute  he  be  entitled  to 
succeed  to  a  portion  of  the  testator's  personal  estate  (2  E.  S.  456, 
§  62).  And  if  the  surrogate  has  not  made  such  distribution,  the 
supreme  court  has  power  to  compel  it,  and  to  compel  contribution 
by  the  legatees  if  they  have  received  property  under  the  will  in 
which  such  after-bom  child  is  entitled  by  law  to  share  {lb.  §  64). 
And  the  same  rule  applies  to  the  case  of  a  person  who,  by  reason 
of  being  a  mtness  to  a  will,  loses  the  benefit  of  a  provision  in  his 
favor  therein  and  becomes,  under  the  statute,  entitled  to  take  a 
distributive  share  as  if  there  had  been  no  will  {II).  §  66). 

Setaining  for  deht.] — The  execut#r  or  administrator  has  a  right 
to  retain  a  legacy  or  distributive  share,  in  whole  or  in  part,  in  sat- 
isfaction of  a  debt  due  from  the  legatee  or  distributee,  to  the 
estate.  The  reason  of  the  rule  is  that  the  legatee  or  distributee  is 
ncft  entitled  to  his  share  so  long  as  he  retains  in  his  own  hands  a 
part  of  the  fund  out  of  which  payment  is  to  be  made  *  {Smith  v. 
Kearney,  2  Barh.  Ch.  533).  If  the  fund  so  retained  is  to  be  dis- 
tributed among  several,  one  of  whom  is  the  same  debtor,  the  share- 
inuring  to  him  thereunder  should  be  again  retained,  in  the  compu- 
tation, and  so  on,  till  his  interest  is  exhausted.  If,  in  such  case,  the 
debtor  is  a  legatee  in  remainder,  and  others  have  life  interests,  and 
part  only  of  the  debt  is  collected,  so  much  only  should  be  considered 
as  capital'as,  with  legal  interest  from  the  death  of  the  testator,  would 
produce  the  whole  sum  collected.  But  the  principle  does  not  apply, 
to  authorize  the  executor  to  retain  the  proceeds  of  land  descended  to 
such  debtor  from  the  testator,  and  accidentally  converted  into  per- 


*  Where  the  widow  of  the  intestate  died  before  distribution,  and  an  insolvent 
child  became  entitled  to  share  in  her  estate,  as  one  of  her  legatees  and  next  of  kin, 
it  was  held  that  the  legal  representatives  of  the  intestate  father  could  not  withhold 
from  the  widow's  administrator,  any  part  of  her  third  of  the  personal  property  of 
the  intestate,  in  order  to  apply  it  to  the  debt  due  to  the  latter  from  the  insolv- 
ent child  [Hmoland  Y.  Heckscher,  3  Sandf.  Oh.  B19). 

•     23 
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sonalty  to  meet  the  valid  purposes  of  the  will ;  nor  to  the  proceeds 
of  land  descended  to  him  from  another  *  (/&•) 

Advancements.] — Advancements  made  to  a  child  of  the  de- 
cedent, by  settlement  or  portion,  of  real  or  personal  estate,  are  to 
be  reckoned  as  part  of  the  surplus,  and  such  child  is  entitled  to 
receive  only  the  excess  of  his  distributive  share  over  the  value  of 
the  advancement  (2  i?.  S.  97,  §§  76,  77).  The  maintauiing  or 
educating,  or  the  giving  of  money  to,  a  child,  without  a  view 
to  a  portion  or  settlement  in  life,  is  not  to  be  deemed  an  ad- 
vancement within  the  meaning  of  these  provisions,  nor  are  they 
to  apply  to  any  case  where  there  is  real  estate  of  the  intestate  to 
descend  to  his  heirs  {Id.  §  78  ;  see  Vail  v.  Vail,  10  Bark  72 ;  Mo- 
Bae  V.  McBae,  3  Bradf.  199).  For  the  rule  where  there  is  real 
estate,  see  Hicks  v.  Gilder  sleeve  (4  Abb.  Pr.  3) ;  Terry  y.  Dayton 
(31  Barb.  524);  Parher  v.  McChier  (3  Abb.  Ct.  App.  Bee.  454). 
The  provisions  of  the  statute  in  regard  to  advancements  apply  only 
in  cases  of  total  intestacy  (Thompson  v.  CarmiohaM,  3  Sandf.  Ch. 
127). 

*  Where  the  heir  is  indebted  to  the  estate,  the .  right  of  the  executor,  on  selling 
the  land  under  a  power,  to  retain  for  the  debt,  is  defeated  by  a  mortgage  gir^  by 
the  heir  before  such  sale  {Close  v.  Van  Husen,  19  Barb.  605). 
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ARTICLE    FIRST. 

OF   THE   JTIEISDICTIO]!T   OF   PEOCEBDINGS   FOE   AN   ACCOtHSTTING. 

Adcounting  in  courts  of  equity.] — The  supreme  court,  by  vir- 
tue of  its  powers  as  a  court  of  equity,  and  as  the  successor  of  the 
late  court  of  chancery,  has  a  general  jurisdiction  over  trusts  and 
trustees ;  and  this  power,  by  recent  statutes,  is  extended  to  all 
the  superior  city  courts,  in  respect  to  persons  and  subjects  withia 
their  local  jurisdictions,  as  defined  by  law.*  A  court  of  equity, 
in  the  exercise  of  this  power,  regards  executors  and  administrators 
as  trustees — which,  indeed,  is  now  their  character  at  law — and  will 
accordingly  compel  them  to  render  account  of  their  proceedings, 
disclosing  the  assets  and  the  manner  of  the  application  thereof, 
and  will  require  the  due  performance  of  their  duty.  \     Such  a 

*  See,  on  this  suhject,  Christy  t.  lobby  (5  Abb.  Pr.  N.  S.  192 ;  s.  c.  2  Daly,  418) ; 
Landers  v.  Utaiert  Island  R.  R.  Co.  (14  Abb.  Pr.  y.  S.  346  ;  s.  o.  53  iV.  Y.  450). 

f  Thus,  an  action  lies  by  an  administrator  against  one  who  had  been  appointed 
collector  of  the  estate  of  plaintiff's  intestate  by  a  surrogate,  to  compel  him  to  account 
for  assets  in  his  hands.  The  assets  constitute  a  trust  cognizable  in  equity.  And  in 
such  an  action  it  is  not  necessary  to  aver,  in  the  complaint,  an  accounting  before  the 
surrogate ;  nor  to  allege  facts  from  which  the  surrogate's  jurisdiction  to  grant  admin- 
istration of  the  estate  may  be  inferred  {Christy  v.  lAbby,  5  Abb.  Pr.  N.  8. 192 ;  s.  o.  2 
Daly,  418). 
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coiirt  may  thus,  upon  a  bill  filed  by  a  party  in  interest,  direct  a 
general  account  of  the  estate  and  debts,  and  decree  payment  and 
distribution  in  the  regular  course  of  administration.  The  surro- 
gates' courts  haTe,  under  the  Eevised  Statutes,  a  power  to  compel 
an  accounting,  which  is,  to  a  great  extent,  concurrent  with  that  of 
courts  of  equity,  and  is  less  formal  and  .expensive ;  and  hence,  in 
ordinary  cases  of  domestic  administration,  and  where  the  powers  of 
the  surrogate  are  adequate  to  the  settlement  of  the  estate,  a  court 
of  equity  may  well  decline  to  interfere.  But  there  are  many  cases 
in  which,  by  reason  of  the  necessity  of  comprehensive  relief  by 
injunction,  or  in  consequence  of  a  dissension  between  co-executors 
(as  in  Wood  v.  Brovm,  34  H.  T.  347),*  or  because  questions  of 
individual  right  are  inseparably  connected  with  and  involved  in 
the  controversy  (as  in  Day  v.  Stone,  15  Abb.  Pr.  W.  S.  137),  \  or 
because  the  estate  or  executor  is  foreign  (as  in  McNamia/ra  v. 
Dwyer,  7  Paige,  239,  and  Lawrence  v.  Elmendorf,  5  Barb.  73),  \ 
a  clear  case  of  necessity  for  the  interposition  of  a  court  of  equity 
is  presented.  The  surrogate,  however,  so  far  as  he  has  jurisdiction, 
has  a  jurisdiction  concurrent  with  that  of  a  court  of  equity ;  and  a 
court  of  equity  will  not,  without  some  special  ground,  interfere  to 
supersede  the  exercise  of  the  surrogate's  powers  {Seymour  v.  Sey- 
mour, 4  Johns.  Ch.  409). 

Jurisdiction  of  equity,  when  exclusive.'] — If  resort  is  had  to  a 
suit  in  equity,  the  complainant  can  not  properly,  pending  that  suit, 

*  A  court  of  equity  may  compel  one  of  several  co-executors  to  settle  the  amount 
of  his  indebtedness  to  the  estate,  whenever  necessary,  and  make  such  disposition  of 
the  fund  as  justice  and  equity  may  require  (SmjiA  v.  Lawrence,  11  Paige,  206  ;  and  see 
Decker  v.  Miller,  2  Id.  149).  So  a  suit  in  equity  may  be  maintained  by  one  of  two  co- 
executors  against  the  other,  for  the  amount  due  from  the  latter  to  the  estate  ( Wurh  v. 
Jenkins,  11  Barb.  546  ;  and  see  ante,  p.  246). 

^  A  bill  may  be  filed  by  a  creditor,  against  an  executor  or  administrator,  at  any 
time  after  he  has  assumed  the  trust;  although  if  filed  within  a  year  after  the  issuing 
of  letters,  and  without  special  reasons,  the  estate  should  not  be  charged  with  the  costs 
{Butts  V.  Gemmg,  5  Paige,  254).  < 

\  But  an  ordinary  action  at  law  can  not  be  maintained  in  this  state  against  foreign 
executors,  as  such,  since  the  office  of  executor  de  son  tort  was  abolished  by  statute. 
To  sustain  an  action  against  a  foreign  executor,  there  must  be  an  allegation  of  such 
facts  and  circumstances  as  constitute  the  action  one  in  equity,  as  distinguished  from 
an  action  at  law  simply  for  the  recovery  of  money  {MetcalfY.  Clark,  4  Barb.  45, 
and  cases  there  cited). 
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compel  an  accounting  as  to  the  same  matters  before  the  surrogate ; 
for  defendant  can  not  be  required  to  account  before  two  tribunals 
at  the  same  time  {Vhristy  v.  Lilly,  5  All.  Pr.  JY.  8.  192  ;  s.  c.  2 
Daly,  418).  But  this  objection  must  be  taken  by  answer,  if  at  aU 
(/5.)  The  pendency  of  a  suit  by  one  creditor  or  other  party  in 
interest  does  not  preclude  other  parties  from  proceeding  against 
the  same  executor  or  administrator,  by  citation  before  the  surro- 
gate. Where,  however,  a  creditor  has  obtained  a  decree  for  an 
accounting,  in  the  usual  form,  in  behalf  of  himself  and  all  others 
who  may  come  in,  the  surrogate  should  not  proceed  at  the  instance 
of  other  creditors,  if  the  fact  of  the  pendency  of  the  suit  is  inter- 
posed in  abatement.  In  such  a  case,  the  court  of  equity  might 
enjoin  such  other  creditors  from  proceeding  before  the  surrogate, 
and  compel  them  to  come  in  under  the  decree  or  be  barred  {Rogers 
T.  King,  8  Paige,  210  ;  Bloodgood  v.  Bruen,  2  Bradf.  8  ;  compare 
Brower  v.  Bowers,  1  All.  Ct.  App.  Pec.  214).* 

Accounting  in  the  surrogate's  court.'] — The  surrogate,  although 
he  has  not  the  power  of  a  court  of  law  or  equity  to  investigate 
the  merits  of  a  disputed  claim  against  the  estate,  when  drawn  in 
question  on  an  accounting  of  the  execiitor  or  administrator,  has  a 
more  summary  and  convenient  power  of  examining  and  passing 
on  the  accounts  in  respect  of  undisputed  claims,  and  of  marshaling 
the  assets,  and  directiug  the  manner  of  application,  and  the  order 
of  preference  among  undisputed  claims.  And  if  any  claims  are 
disputed,  he  has  the  power  to  reserve  the  application  of  assets,  so 
far  as  necessary,  pending  any  litigation  of  such  claims. 

Locality  of  the  jurisdiction.] — The  surrogate's  court,  to  which 
the  application  should  be  made,  is  the  one  from  which  the  letters 
of  the  representative  issued  \  (see  Foster  v.  Wilier,  1  Paige,  537  ; 
Dakin  v.  Hudson,  6  Cow.  221). 


*  Where  executors  brought  au  action  against  surviving  partners  of  the  testator 
to  close  up  the  estate,  and  it  was  alleged  that  moneys  were  withdrawn  from  the  firm 
by  the  testator  during  his  lifetime,  and  defendants  interposed  a  counter-claim  for  the 
moneys  thus  withdrawn  without  their  consent,  Held,  that  the  defendants,  upon  its  ap- 
pearing that  the  executors  would  probably  make  a  distribution  of  the  assets  in  their 
hands  before  the  determination  of  the  suit,  might  have  an  injunction  to  restrain  them 
from  so  doing  {Mitchell  \.  Stewart,  3  Abb.  Pr.  N.  S.  250). 

•]■  Notwithstanding  an  executor  has  removed  from  the  state,  and  refuses  to  give 
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AETICLE    SECOND. 

THE  DIFFEEENT   KINDS   OF   ACCOUNTING   IN"   SITEEOGATEs'    COURTS. 

Voluntary,  compulsory,  cmd  final  accountings.'] — There  are 
several  modes  in  which  an  accounting  may  be  brought  about,  and 
the  efEect  of  an  accounting  differs  according  to  the  mode  or  nature 
of  the  proceeding.  If  the  executor  or  admiijistrator,  of  his  own 
motion,  merely  files  an  account  of  his  proceedings,  this  is  a  distinct 
admission  by  him  of  the  matters  therein  stated,  and  may  serve  to 
inform  those  who  are  interested  of  what  he  has  done.  If  the 
executor  or  administrator  fails  to  disclose  his  proceedings,  the  par- 
ties interested  have  a  right  to  require  him  to  do  so ;  and  the  stat- 
ute, which  we  shall  presently  explain  in  detail,  provides  means  by 
which  he  may  be  so  compelled.  But  the  mere  rendering  of  an 
account,  whether  voluntarily  or  upon  compulsory  process,  is  not  in 
itself  a  settlement  of  the  matters  contained  therein.  The  account 
rendered  and  filed  may  inform  those  interested,  but  it  does  not 
bind  them,  and  is  not  necessarily  conclusive  even  upon  the  repre- 
sentative who  renders  it.  To  make  it  final  and  conclusive  there 
must  be  an  adjudication  upon  it ;  and  to  secure  this,  the  parties 
must  either  appear  and  be  heard,  or  there  must  be  due  notice  to 
them  that  an  adjudication  and  settlement  of  the  account  will  be 
had.  An  account  which,  upon  appearance  or  due  notice,  is  thus 
examined  and  settled  by  an  adjudication  of  the  surrogate,  con- 
cludes the  parties  in  interest  to  a  certain  extent,  as  a  judgment  of 
a  court  of  record  would,  as  hereafter  explained  ;  and  such  an  ac- 
counting is  called  a  "  final  accounting."  The  words  "  final  account- 
ing," as  thus  used,  do  not  imply  the  rendering  of  the  last  account, 
which  finally  settles  the  estate  and  discharges  the  representative. 
That  might  in  a  proper  sense  be  called  the  final  account,  but  a 
"  final  accounting,"  as  those  words  are  ordinarily  used  in  the  ad- 
ministration of  estates,  means  an  account,  first,  intermediate,  or 
last,  which  has  been  made  conclusive,  and  in  that  sense  "  final," 

bail,  after  being  required  by  the  surrogate  so  to  do,  he  may  settle  his  accounts  before 
the  surrogate ;  and  if  all  parties  entitled  to  notice  voluntarily  appear,  the  surrogate 
has  jurisdiction ;  and  his  decree  for  a  final  settlement  thus  made  is  final,  unless  ap- 
pealed from  {Everts  v.  Everts,  62  Barl.  511). 
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ty  an  adjudication  or  decree  of  tlie  surrogate,  on  notice  to  or  hear- 
ing of  tlie  parties.  Hence  there  may  be  several  successive  "  final 
accountings "  on  the  same  estate  {Glover  Y.Holley,  2  Bradf.  291). 
The  phrase  is  not,  indeed,  uniformly  used  in  this  sense ;  but  should 
be  so  understood  wherever  it  occurs  in  the  statute,  unless  the  con- 
text indicates  a.  different  intent. 

The  aGOOwiting,  when  to  he  hadJ] — The  theory  of  the  statute 
is,  that  a  year  is  to  be  allowed  to  collect  assets  and  ascertain  the 
debts ;  and  at  any  time  after  the  erpiration  of  the  year,  the  repre- 
sentative may  cite  the  parties  in  interest  to  attend  an  adjudication 
of  his  accounts  (Z.  1867,  c.  T82,  §  14).  At  any  time  after  the 
lapse  of  a  year  and  a  half,  he  may  be  compelled  to  file  an  account, 
on  the  application  of  any  party  in  interest  who  desires  to  know 
what  his  proceedings  have  been.*  If  a  representative  is  removed, 
he  may  be  immediately  required  to  account  by  his  successor,  with- 
out awaiting  the  lapse  of  a  year  from  his  appointment.  In  any 
ease,-  however,  it  should  be  observed  that  the  object  of  the  statute 
is  to  insure  speedy  adminiHration  of  estates,  to  give  adequate 
remedy  to  those  who  desire  an  exhibition  of  the  condition  of  the 
estate,  and  adequate  protection  to  the  representative;  and- that  it 
is  no  part  of  the  purpose  of  the  statute  as  to  accountings,  to  deter- 
mine the  rights  of  different  claimants  as  between  themselves, 
or  create  a  new  bar  to  debts  {Bank  of  PougKkeepsie  Y.Sashrouch, 
6  N.  Y.  222).  With  these  general  explanations,  we  will  pass  to 
the  consideration  of  the  provisions  of  the  statute  regulating  the 
right  and  the  mode  of  procedure  in  each  class  of  cases. 


ARTICLE    THIRD. 

THE   EIGHT   TO   EEQUIEE   AN   ACGOmSTTING,    AND   FEOM   WHOM. 

The  right  to  require  an  account.] — The  statute  provides  that, 
after  the  expiration  of  eighteen  months  from  the  time  of  his  ap- 
pointment, an  executor  or  administrator  may  be  required  to  render 

*  The  special  accountings  which  may  be  had  on  the  application  of  a  creditor,  <fec., 
to  obtain  payment  of  a  particular  claim,  or  to  have  leave  to  issue  execution,  have 
"teen  explained  in  a  previous  chapter  {ante,  p.  303). 
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an  account  of  his  proceedings,  by  an  order  of  the  surrogate,  to  be 
granted  upon  the  application  of  a  person  having  a  demand  against- 
the  personal  estate,  either  as  creditor,  legatee,  or  next  of  kin ;  or  of 
some  person  in  behalf  of  any  minor  having  such  claim ;  or  with- 
out such  application ;  and,  in  the  case  of  an  administrator,  upon 
the  application  of  any  person  who  is  or  has  been  his  bail,  or  of  the 
legal  representatives  of  such  person  (2  H.  S.  92,  §  52,  as  am'd  L. 
1859,  c.  261,  §  1).  The  accoimting  which  may  be  called  for  by  a 
creditor  or  other  party  in  interest,  after  the  expiration  of  the  eigh- 
teen months,  is  regarded  as  a  matter  of  right,  which  the  surrogate 
is  bound  to  order  on  the  single  fact  being  shown  that  the  applicant 
has  a  demand  as  creditor,  legatee,  or  next  of  Mn*  {Matter  of 
Jones,  5  N.  Y.  Leg.  Obs.  124).  It  will  be  observed  that  the  sui'- 
rogate  is  authorized  to  call  the  executors  or  administrators  to  ac- 
count, by  a  proceeding  instituted  by  him  ex  officio,  without  an 
application  by  any  one.  And  it  has  been  very  reasonably  sug- 
gested that  it  would  be  his  duty  to  do  so  where  infants  are  con- 
cerned, after  a  reasonable  time  ha|  elapsed  for  the  settlement 
of  the  estate,  if  he  has  reason  to  apprehend  that  the  interests  of 
the  infants  require  such  a  course  {Smith  v.  Lawrence,  11  Paige,  206). 

Who  may  he  required  to  aocount.] — The  power  of  the  surro- 
gate to  call  an  executor  or  administrator  to  account  does  not  ex- 
tend to  every  person  who  assumes  to  act  as  an  executor  or  admin- 
istrator. A  court  of  equity  will  sometimes  call  to  account  one 
who  has,  without  authority,  assumed  to  act  in  such  a  capacity,  on 
the  ground  that  the  party  in  interest  is  entitled  to  treat  him  as  a 
trustee  {Le  FortN.  Delafield,  3  JEdw.  32).  But  the  jurisdiction  of 
the  surrogate,  which  depends  upon  the  statute,  is  limited  to  those 
who  are  or  have  been  authorized  to  act  as  executors  or  adminis- 
trators, guardians,  or  testamentary  trustees.  And  the  remedy 
against  one  named  in  the  wiU  as  executor,  but  not  named  in 
the  letters  testamentary,  is  not  by  a  citation  to  account,  but 
by  an  action  brought  by  the  duly  authorized  executor  or  ad- 
ministrator ( Wever  v.  Marvin,  14  Barb.  3Y6).  But  if  one  who 
has  thus  tortiously  interfered  with  the  estate,  subsequently  takes 

*  A  petition  stating  that  the  petitioner  "  was  a  creditor  of  the  deceased,  and,  as 
such,  has  claims  against  the  estate,"  was  held  sufficient  in  Wever  v.  Marvin  (14  Barb.. 
376). 
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out  letters  and  qualifies,  lie  becomes  Hable  to  account  before 
the  surrogate,  and  in  sucb  case  tlie  letters  relate  back;  and  it 
has  been  held  that  the  eighteen  months  limited  by  the  statute  may 
be  computed  from  the  first  act  of  his  unauthorized  interference 
with  the  estate  {FarrelVs  Estate,  1  Tuck.  110).  The  statute  as  to 
executors  and  administrators  gives  the  surrogate  no  power  to  call 
the  administrator  or  executor  of  a  deceased  guardian  to  account,  on 
the  petition  of  the  ward  presented  by  a  new  guardian  *  {Fams- 
worth  V.  Oliphant,  19  Barb.  30).  Where  several  estates  are  in- 
volved by  the  decease  of  an  executor  or  administrator,  and  the 
appointment  of  an  executor  or  administrator  of  his  estate,  the 
surrogate  has  a  right,  on  the  application  of  a  legatee  of  the  first 
estate,  to  cite  the  personal  representatives  of  the  executor  or  ad- 
ministrator of  that  estate  to  account  for  their  administration.  And 
upon  the  final  settlement  of  such  accounts,  the  surrogate  may 
determine  and  liquidate  the  amount  of  the  claim  of  the  legatee 
against  the  second  estate,  whether  such  claim  was  against  the  de- 
cedent in  his  character  of  executor,  or  merely  as  a  trustee  under 
the  will  of  the  first  testator.  But  he  is  not  to  compel  the  exec- 
utors or  administrators  of  the  second  estate  to  render  an  account 
of  the  administration  of  the  first  estate.  It  is  only  because  the 
legatee  of  the  first  estate,  in  such  case,  has  become  a  creditor  of 
the  second  estate,  by  reason  of  his  unpaid  legacy,  that  he  is  enti- 
tled to  an  account  from  the  representatives  of  the  second  estate 
{JDakin  v.  Demming,  6  Paige,  95). 

Testamentary  trustees.] — Trustees  appointed  by  the  wiU,  or  by 
competent  authority,  to  execute  any  trust  created  by  will,  as  well 
as  executors  or  administrators  with  the  wiU  annexed,  authorized  to 
execute  such  trusts,  may  render  and  finally  settle  their  accounts  in 
the  surrogate's  court,  in  the  same  manner  as  ordinary  executors 
and  administrators  (2  B.  S.  94,  §  66,  am'd  by  L.  1866,  c.  115) ; 
and  they  may  be  compelled  to  account  in  the  same  manner  (Z. 
186Y,  c.  T82,  §  1). 

Who  is  a  creditor. ^sr-^^B  claim  of  an  executor  to  commissions 
from  his  estate,  if  his  right  has  not  been  ascertained  on  a  proper' 
accounting,  can  not  be  regarded  as  an  interest  in  the  estate  which 

*  As  to  guardians'  accounts,  see  chapter  on  Guardians. 
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-will  entitle  a  receiver  of  the  property  of  the  executor  to  conipel 
an  accoimt  for  the  purpose  of  ascertaining  the  commissions  earned, 
and  reaching  the  same  or  any  surplus  thereof  (  Worrall  v.  Driggs, 
5  iV.  Y.  Surr.  [1  Bedf.}  449). 

Legatees.'] — The  remedy  of  a  legatee  is  not  by  an  action  at  law 
to  recover  the  value  of  the  legacy,  although  charged  to  have  been 
wrongfully  taken  from  the  testator  in  his  lifetime ;  btit  is  by  a 
proceeding  before  the  surrogate  for  an  accounting  ( Whitney  v. 
Coapman,  39  Barb.  482;  see  ante,  p.  347).  All  persons  who 
are  entitled  to  share  in  the  proceeds  of  the  testator's  real  estate, 
sold  by  the  executor  under  a  power  contained  in  the  will,  are 
deemed  legatees  within  this  clause,  because  the  proceeds  of  a  sale 
so  ordered  are  regarded  as  personal  estate,  being  deemed  in  equity 
as  converted  from  realty  by  the  direction  in  the  will  {Stagg  v. 
Jackson,  1  JSf.  7.  206,  affi'g  2  Barb.  Ch.  86). 

Parties  entitled  to  next  eventual  estate.] — ^Where  the  executor 
has,  in  his  capacity  as  such,  received  accumulations  of  interest, 
which  arose  upon  a  provision  of  the  will  which  is  void  by  the 
statute  of  perpetuities,  and  the  accumulations  therefore  presump- 
tively belong  to  the  parties  entitled  to  the  next  eventual  estate, 
such  parties  may  compel  an  accounting  before  the  surrogate.  The 
jurisdiction  of  the  surrogate  extends  to  the  accounting  in  respect 
to  such  a  fund,  for  the  principal  is  under  the  control  of  the  exec- 
utor as  such,  and  the  authority  to  receive  the  interest  or  income 
may  be  deemed  valid,  although  the  direction  for  an  accumulation 
be  void  {Bdbison  v.  Bobinson,  5  Lans.  165). 

Ma/rried  women.] — If  the  legatee  or  creditor  is  a  married 
woman,  claiming  by  virtue  of  her  separate  estate,  and  free  from 
the  control  of  her  husband,  the  proper  course  is  to  institute  the 
proceeding  in  her  own  name  ;  and  the  decree  will  be  binding  and 
conclusive  upon  her  as  the  real'  party  to  the  litigation ;  and  pay- 
ment to  her  under  the  present  law  would  protect  the  executor  (see 
Guild  V.  Pech,  11  Paige,  4Y5 ;  ante,  p.  343). 

The  heir.] — The  heir  at  law,  whose  right  as  such  relates  merely 
to  the  real  property,  is  not  authorized  by  the  statute  to  require  the 
executor  or  administrator  to  account  in  the  surrogate's  court,  nor 
is  he  entitled  to  be  cited  to  attend  upon  the  accounting,  and  the 
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surrogate  has  not  power  to  adjudicate  upon  the  rights  of  the  heir 
{Shumwa/y  v.  Cooper,  16  Bari.  556).  But  the  surrogate  may  and 
should  exercise  his  power  to  require  an  account,  of  his  own  mo- 
tion, or  on  application,  wherever  it  is  necessary  and  proper  for  the 
protection  of  the,  heir. 

Co-executo7-s.] — The  fact  that  the  executor  or  administrator, 
who  is  cited  to  account,  is  a  co-executor  of  the  party  citing  him 
under  another  will,  by  virtue  of  which  latter  will  the  party  citing 
him  is  entitled  to  proceed,  does  not  affect  the  jurisdiction  of  the 
surrogate.  It  is  true  that,  in  common  law  courts,  one  co-executor 
or  administrator  can  not  sue  his  colleague  for  a  debt  due  from-  the 
latter  to  the  decedent ;  but  a  court  of  equity  can  settle  the  question 
arising  in  such  cases,  and  make  such  disposition  of  the  fund  as 
justice  and  equity  require.  And  there  is  no  reason  why  that  can  not 
be  done  in  this  proceeding  before  the  surrogate  as  well  as  by  a  suit 
in  equity.  In  such  a  case,  the  surrogate,  upon  a  final  settlement  of 
the  account  of  the  executor  who  is  thus  required  to  render  his  ac- 
count, may  declare  and  determine  the  balance  in  the  executor's 
hands  which  belongs  to  the  estate,  of  the  second  testator,  and  direct 
him  to  apply  it  in  the  due  course  of  his  administration  as  one  of 
the  executors  of  the  latter  estate.  Then,  whenever  afterward 
called  to  account  as  one  of  the  executors  of  the  latter  estate,  the 
decree  of  the  surrogate  would  be  the  evidence  of  the  amount  due 
from  him  to  such  latter  estate  in  his  character  of  executor  of  the 
former  estate  [Smith  v.  Lawrence,  11  Paige,  206).  So,  too,  where 
the  executor  had  been  a  copartner  with  the  decedent  in  a  mercan- 
tile firm,  and  his  co-executrix  petitioned  that  he  be  required  to 
account,  and  accordingly  he  filed  an  account  stating  what  the  in- 
terest of  the  decedent  was  in  the  partnership,  and  that  it  was  un- 
liquidated, it  was  held  that  the  surrogate  had  power  to  require  him 
to  proceed  with  the  accounting,  and  produce  the  papers  and  books 
of  account  of  the  late  firm,  and  to  submit  to  such  examination  as 
might  be  necessary  to  disclose  the  accounts  of  the  decedent  with 
the  partnership.  The  copartner  and  co-executor  in  such  case  may 
be  required  by  the  sm-rogate  to  disclose  the  state  of  the  assets  by 
rendering  an  account  {Woodruff  y.  Woodruff,  lY  Abb.  Pr.  165).* 

*  Followed  in  StmiveneVs  Estate,  1  Tuch.  241. 
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Whether  the  surrogate  could  go  on  to  settle  such  an  account  is  an- 
other question.  But  the  objection  that  he  might  not  have  the 
jurisdiction  of  a  court  of  equity  to  settle  the  partnership  account, 
and  wind  up  the  affairs  of  the  concern  upon  the  executor's  appli- 
cation for  a  final  settlement  of  the  account,  does  not  affect  his 
power  to  require  an  account  to  be  rendered  in  such  a  case. 

Executors  who  have  sold  under  power.] — By  another  provision 
of  the  statute,  where  a  sale  of  real  estate  is  by  the  will  ordered  to 
be  made,  either  for  the  payment  of  debts  or  legacies,  the  surrogate 
in  whose  ofiB.ce  the  will  was  proved  may  cite  the  executors  to 
account  for  the  proceeds  of  the  sales,  and  compel  distribution; 
and  may  mate  all  necessary  orders  and  decrees  thereon,  with  the 
like  power  of  enforcing  them  as  if  the  proceeds  had  been  origin- 
ally personal,  in  the  hands  of  an  administrator  (2  B.  S:  109,  §  57), 
and  this  includes  the  power  to  compel  an  accounting  as  to  the  rents 
and  profits  in  the  like  case  {Stagg  v.  Jackson,  1  !!^.  Y.  206,  affi'g 
2  Barh.  Ch.  86;  BloodgoodY.  Bruen,  2  Bradf.  8).  For  this  pur- 
pose an  express  order  to  sell  is  not  essential. '  Where  the  intention 
to  charge  the  debts  on  the  real  property  can  be  gathered  from  the 
will,  and  the  executors  have  been  clothed  with  a  power  of  sale,  un- 
der which  they  have  acted,  such  intention  makes  the  power  an  im- 
perative power  in  trust,  tantamount  to  a  peremptory  order  to  sell,, 
in  case  the  personalty  is  insufficient*  {Bloodgood  v.  Brv^n,  2 
Bradf.  8). 

Superseded  executor  or  administrator.] — The  statute  provides 
that  when  the  authority  of  an  executor  or  administrator  ceases  or 
is  revoked  or  superseded  for  any  reason,  he  may  be  cited  to  account, 
at  the  instance  of  the  person  succeeding  to  the  administration,  in 
the  manner  provided  by  2  E.  8.  92-94,  for  a  creditor  (2  R.  8.  95, 
§  68).f  Subsequent  to  the  enactment  of  this  provision,  the  act  .of 
1837  gave  a  right  to  revoke  letters  upon  some  grounds  not  before 
recognized — e.  g.,  the  insufficiency  of  sureties  or  their  desire  to  be 
released,  coupled  with  the  failure  of  the  administrator  to  give  new 
security  when  duly  required,  proof  that  the  letters  were  obtained 


*  To  the  contrary  was  Matter  of  Vandervoort  (5  N.  Y.  Sm-r.  [1  Eedf.]  270). 
f  The  act  as  to  the  county  of  New  York  also  contains  a  clause  with  the  same  de- 
sign (i.  ISYO,  c.  369,  §4). 
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by  false  representations,  intervening  incompetency,  &c. — and  the 
same  act,  as  amended  in  1862,  accordingly  gives  the  surrogate  the 
same  jurisdiction  in  requiring  any  executor  or  administrator  whose 
letters  have  been  revoked,  in  the  cases  so  provided,  to  render  an  ac- 
count of  his  proceedings,  as  is  conferred  by  provisions  of  the  Re- 
vised Statutes  last  mentioned  (2  B.  S.  92-95),  and  the  same  act 
makes  it  the  duty  of  the  successor  to  apply  for  the  account  in  such 
cases  within  a  reasonable  time ;  and  provides  that,  in  case  of  his 
neglect,  the  other  person  mentioned — i.  e.,  a  creditor,  legatee  or 
next  of  kin,  &c. — may  make  application  for  such  account;  and 
such  application  may  be  made  at  any  time  after  such  revocation  of 
the  letters  (Z.  1837,  c.  460,  §  36,  as  am'd  L.  1862,  c.  229,  §  10). 
The  proceeding  thus  given  in  the  ease  of  a  superseded  executor  or 
administrator  was,  however,  construed  rather  strictly,  as  a  mere  dis- 
covery, and  as  not  enabling  the  suiTogate  to  compel  the  predecessor 
to  deliver  and  pay  the  assets  to  the  successor  {Annett  v.  Kerr,  2 
Bolt.  556 ;  s.  c.  28  How.  Pr.  324).  This  defect  was  supplied  by 
the  act  of  1865,  which  reaffirms  that  whenever  any  person  is  re- 
moved or  superseded  as  an  executor  or  administrator,  or  the  letters 
testamentary  or  of  administration  theretofore  granted  to  him  are 
revoked,  he  is  liable  to  account,  on  the  application  of  his  successor ; 
and  further  provides  that  the  surrogate  shall  have  jurisdiction  to 
enforce  and  settle  such  account,  and  to  decree  the  payment  and  de- 
livery over  to  such  successor  of  all  assets,  money  or  property  that 
may  have  come  into  his  hands  as  such  executor  or  administrator 
remaining  undisposed  of,  and  to  compel  the  performance  of  such 
decree,  in  the  same  manner  as  of  decrees  made  in  other  cases  of 
accounting  (Z.  1865,  c.  733,  §  1). 


ARTICLE   FOURTH. 

THE   APPLICATION   FOE   AN   AOOOUNTING. 

The  order  to  show  cause.] — "Where  the  surrogate  orders  an  ac- 
count upon  his  own  motion,  without  an  application  from  any  party 
in  interest,  it  is  in  his  discretion  to  grant  an  absolute  order  in  the 
first  instance,  or  to  issue  an  order  to  show  cause.  But  in  the  case 
of  an  application  by  or  on  behalf  of  one  who  claims  to  be  interested 
in  the  estate,  an  absolute  order  should  not  be  made  in  the  first  in- 
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stance,  and  without  notice  to  tlie  executor  or  administrator ;  for, 
in  such  cases,  the  right  of  the  applicant  to  call  for  an  account  may- 
be questioned ;  and  the  executor  or  administrator  is  entitled  to 
the  opportunity  to  show  special  groimds  upon  which  the  ques- 
tion of  interest  should  be  investigated.  The  surrogate,  therefore, 
upon  the  presentation  of  the  petition  for  an  account,  directs  the 
executor  or  administrator  to  be  cited  to  appear  at  a  specified  time, 
and  to  show  cause  why  an  order  that  he  render  an  account  of  his 
proceedings  should  not  be  granted,  thus  giving  him  opportunity  to 
object  to  the  sufficiency  of  the  applicant's  affidavit,  or  to  contest 
the  fact  of  his  interest,  if  it  be  a  case  rendering  it  proper,  in  the 
discretion  of  the  surrogate,  to  determine  that  as  a  preliminary 
question  {Gratacap  v.  Phyfe,  1  Barb.  Oh.  485).  For  this  pur- 
pose, the  applicant  may  be  required  to  file  a  written  petition,  pro- 
pounding the  substance  of  his  claim  and  the  nature  and  grounds 
thereof,  and  the  executor  or  administrator  may  object  that  the  alle- 
gations are  insufficient  and  show  no  grounds  for  proceeding  against 
him,  or  may  take  issue  on  the  allegation,  or  put  in  a  coxmter-aUega- 
tion  in  the  nature  of  a  plea  in  bar  {Foster  v.  Wilier,  1  Pcdge,  537). 

Proof  of  applicariC s  interest^ — It  is  not  necessary,  under  the 
statute,  that  the  iaterest  of  a  creditor,  legatee  or  next  of  kin,  who 
petitions  for  an  account,  be  estabhshed  by  full  proof.  A  mere  ap- 
pearance of  interest  is  sufficient  to  authorize  the  surrogate  to  grant 
the  order ;  and  even  though  the  executor  or  administrator  contests 
the  applicant's  claim,  still,  if  the  petition  be  properly  verified,  the 
surrogate  may,  and  ordinarily  will,  require  the  account,  without 
trying  the  issue  of  interest  [Thomson  v.  Thomson,  1  Bradf.  24). 
Even  a  contingent  interest  in  the  estate  is  sufficient  to  entitle  the 
party  having  such  an  interest  to  an  order  for  the  rendering  of  an 
account  {Oratacap  v;  Phyfe,  1  Barh.  Ch.  484).  It  is  not  doubted 
that  the  surrogate  has  power  to  determine  the  question  of  interest, 
as,  for  instance,  where  a  release  is  set  up  against  the  party  claiming 
the  accounting.  But  even  upon  the  fairness  o^  a  receipt  or  release 
the  state  of  the  account  might  be  a  material  circumstance ;  and  an 
executor  may  be  compelled  to  render  an  account,  though  the  party 
applying  for  it  be  not  entitled  to  a  decree  for  the  payment  of  any 
amount  *  {Harris  v.  Eh^,  25  N.  Y.  138).     Thus  where  executors 

*  In  order  to  require  an  account  to  be  rendered,  it  is  not  necessary  tliat  there 
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called  upon  to  accoimt  set  up  that  they  had  settled  with  the  legatees, 
the  applicants,  out  of  court,  and  insjsted  that  such  settlement,  hav- 
ing teen  for  some  time  acquiesced  in  by  the  legatees,  could  not  be 
now  reviewed  by  the  surrogate,  it  was  held  that  this  was  lio  objec- 
tion to  the  proceeding  for  an  accounting  (StouveneVs  Estate,  1 
Tuck.  241).* 

Allegation  of  interest?^ — It  is  the  practice  to  order  an  account 
where  only  the  rendering  of  an  account  is  required,  notwithstand- 
ing the  interest  of  the  party  applying  be  denied,  provided  the  alle- 
gation of  interest  is  positive ;  that  is,  if  facts  are  stated  on  oath 
sufficient  in  the  first  instance,  if  uncontroverted,  to  show  a  legal 
interest  [Burwell  v.  Shaw,  2  Bradf.  322).  Thus,  where  in  oppo- 
sition to  a  petition  for  an  accounting  and  payment,  the  adminis- 
trator set  up  that  the  petitioner  had  sold  and  assigned  his  claim  to  a 
third  person  named,  who  was  not  a  party  to  the  proceedings,  the 
surrogate  held  that  as  he  could  not  determine  the  right  of  the 
assignee  because  he  could  not  be  made  a  party,  unless  cited  in  by 
the  administrator  on  an  application  for  a  final  settlement  of  the 
account,  the  proper  course  was  to  order  the  accounts  to  be  ren- 
dered, as  the  applicant  was,  upon  his  own  petition,  prima  facie, 
entitled  to  the  account,  and  might  need  the  rendering  of  the  ac- 
count to  ascertain  whether  there  had  been  a  fair  settlement,  and 
whether  there  was  good  ground  for  an  attempt  to  set  aside  the 

should  be  a  party  entitled  to  present  payment :  the  account  may  be  required,  in  or- 
der to  disclose  the  state  of  the  fund  {Bogart  v.  Van  Velsor,  4  jEdw.  718).  Thus,  a  party 
interested  may  properly  cite  an  executor  to  account,  for  the  purpose  of  ascertaining 
the  amount  of  the  fund  and  that  it  is  properly  invested,  although  it  has  not  become 
payable  (  Valentine  v.  Valentine,  "2  Barb.  Oh.  430).  So  an  executor  or  administrator 
can  not  defeat  an  action  for  an  account  by  alleging  that  the  balance  would  be  in  Ma- 
favor  (Smith  v.  Mmonds,  10  iP!  T  Leg.  Obs.  186). 

*  A  promise  to  pay  money  made  by  one  to  another  of  several  next  of  kin,  to  in- 
duce the  latter  to  acquiesce  in  the  administrator's  account  of  the  estate  as  presented, 
and  receive  the  distributive  share  appearing  in  that  account,  and  to  refrain  from  tak- 
ing proceedings  to  compel  such  promisor  to  account  for  other  personal  property  of 
the  intestate,  alleged  to  have  been  appropriated  by  him,  is  void,  if  made  without  the 
knowledge  of  all  the  distributees.  Such  a  promise  is  within  the  principle  which 
avoids  all  promises  and  agreements  by  which  one  creditor,  uniting  in  a  composition 
deed,  seeks  to  secure  an  advantage  over  the  other  creditors.  In  such  a  case  the 
promisee  was  held  estopped  from  alleging  that  there  was  no  foundation  for. the  claim 
made  against  the  defendant  as  to  the  appropriation  of  the  estate,  and  that  all  the  prop- 
erty was  actually  distributed  (Adams  v.  Outhouse,  46  N.  Y.  318). 
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alleged  assignment  {Bonfanti  v.  Deguerfe,  3  Bradf.  429).  Where 
the  original  party  in  interest  and  the  alleged  assignee  both  claimed 
the  same  interest  before  the  surrogate,  it  was  doubted  whether  the 
surrogate  had  any  jurisdiction  to  try  the  question  as  to  the  validity 
of  the  assignment.  The  supi'eme  court  held  that  the  proper 
course  for  the  assignee  was  to  have  brought  an  action  on  the  assign- 
ment in  a  court  of  law,  or  to  have  had  a  reference  of  his  claim 
under  the  statute ;  and  that  if  he  neglected  to  take  this  course, 
and  left  the  administrator  to  settle  his  accounts  with  the  alleged 
assignor  before  the  surrogate,  he  was  not  afterward  entitled  to  have 
the  question  tried  on  the  accounting  before  the  surrogate  *  (DecJcer 
V.  Morton,  5  W.  Y.  Surr.  [1  Bed/.']  477). 

Demand  of  reliefs — As  has  been  before  explained,  the  render- 
ing of  the  account  by  an  executor  or  administrator,  and  a  settle- 
ment of  that  account  after  it  has  been  rendered,  are  not  one  and 
the  same  proceeding ;  although  the  latter  is  frequently  a  mere  con- 
tinuation of  the  former.  The  presentation  of  the  account  and  the 
examination  of  the  executor  or  administrator  upon  oath,  if  it  be 
had,  touching  the  payments  stated  in  his  account,  and  the  property 
and  effects  of  the  decedent,  completes  the  rendering  of  the  ac- 
counts, and  it  terminates  the  proceeding  unless  the  executor  or 
administrator  has  asked  for  the  final  settlement  of  the  account,  or 
some  person  interested  has  applied  for  the  payment  of  his  debt, 
legacy,  or  distributive  share.  A  petition,  therefore,  which  seeks 
anything  more  than  the  rendering  of  an  account  ought,  properly, 
to  specify  the  object,  so  as  to  include  the  settlement  and  adjust- 
ment of  the  account,  and  the  payment  of  the  debt,  legacy  or  dis- 
tributive share  which  is  sought  for  ( W'esUrv&lt  v.  Gregg,  1  Barl. 
Gh.  469).  And  although  a  prayer  for  general  relief  may  be  suffi- 
cient for  this  purpose  (  Wood  v.  Brown,  34  W.  T.  337),  yet  it  has 
been  held  that  where  no  relief,  either  general  or  specific,  is  asked 
for  except  the  rendering  of  an  account,  the  jurisdiction  of  the  sur- 
rogate is  exhausted  when  that  prayer  has  been  fuhy  complied  with 
(  Westervelt  v.  Gregg,  above  cited ;  Smith  v.  Van  Kuren,  2  Barb. 

*  The  fact  that  the  applicant  has  no  interest  in  the  estate,  though  it  may  be  a 
sufficient  defense  to  the  proceeding  before  the  surrogate,  is  not  ground  for  granting 
an  injunction  in  a  court  of  equity  to  stay  the  proceedings  before  the  surrogate 
(Becker  v.  Hoffer,  8  ffow.  Pr.  68). 
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Ch.  473).  And  the  prayer  for  relief  is  regarded  as  determining 
the  character  of  the  proceeding  {Clark  v.  Ford,  1  Abb.  Ct.  Apjp. 
Deo.  359). 

Objections  to  claimant's  right.] — If  the  executor  or  admiais- 
trator  who  is  cited  to  account  relies  on  the  fact  that  he  has  settled 
with  the  applicant,  so  that  the  applicant  has  no  right  to  call  him  to 
an  account,  he  must  put  in  his  allegation  of  this  defense  upon  the 
return  of  the  citation.  If,  instead  of  so  doing,  he  obtains  a  cita- 
tion for  the  other  parties  in  interest  to  be  present  at  the  taking  of 
the  account,  he  thereby  admits  his  liabiUty  to  account  *  {Kellett  v. 
SatKbun,  4  Paige,  102).  And  he  can  not  claim  that  by  a  volun- 
tary settlement  with  legatees  he  has  been  discharged  as  executor, 
and  now  holds  the  fund  only  as  a  trustee  {StouveneV s  Estate,  1 
TucTc.  241). 

Absentees.] — It  is  no  suflScient  answer  by  one  of  several  execu- 
tors to  say  that  the  others  have  not  been  served  with  the  order  to 
account.  Those  served  can  account  for  what  they  have  received 
[Stov^eneVs  Estate,  1  Txick.  241).  « 

An  action  pending .] — The  pendency  of  an  equitable  suit,  by  a 
claimant,  for  his  own  benefit,  and  not  for  the  general  benefit  of  all 
entitled  to  share  in  the  distribution,  is  not  a  reason  for  suspending 
the  proceedings  for  an  accounting  before  the  surrogate.  But  the 
executor  or  administrator  should  not  be  unnecessarily  put  to  the 
expense  and  trouble  of  a  double  accounting.  In  such  a  case,  it  is 
proper  for  him  to  apply  in  the  equitable  suit  for  a  full  and  final 
accounting  of  his  administration.  If  he  fails  to  do  so  within  a 
reasonable  time,  the  surrogate  may  properly  require  him  to  pro- 
ceed, notwithstanding  the  pendency  of  the  suit  in  equity  {Blood- 
good  V.  Bruen,  2  Bradf.  8). 

Limitations.] — The  executor  or  administrator  may  answer  to 
the  petition,  that  he  ought  not  to  be  required  to  account,  because 
the  time  limited  by  law  within  which  he  might  be  required  to  ac- 

*  An  alleged  settlement  of  accounts  between  executory  trustees  and  a  deceased 
cestui  que  trust,  has  been  held  not  to  exonerate  the  trustees  from  filing  their  accounts, 
so  as  to  enable  the  representative  of  the  cestui  que  trust  to  examine  whether  there  had 
been  errors  or  defects,  or  the  settlement  had  been  fairly  made ;  although,  if  no  un- 
fairness be  exhibited,  the  settlement  may  be  sufficient  to  exonerate  the  trustees 
from  Touching  the  account  (Eieben  v.  Sicks,  i  Bradf.  136). 
24 
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count  had  elapsed  before  the  commencement  of  the  proceedings ; 
and  that  none  of  the  claims  of  the  petitioners  against  him  as  exec- 
utor or  administrator  had  accrued  within  the  time  limited  by  law 
for  the  commencement  of  proceedings  to  enforce  them,  and  are 
barred  by  the  statute  of  limitations  (JJlark  v.  Ford,.l  Ahl.  Ct.  App. 
Dec.  359).  These  are,  in  theory,  two  distinct  grounds  of  objection,  . 
though,  in  most  cases,  dependent  on  the  same  facts  and  dates.  In- 
dependent of  the  statute  applicable  to  the  claim  presented,  a  great 
lapse  of  time— e.  g.,  twenty-nine  years  since  the  issue  of  letters — 
has  been  regarded  as  sufficient  to  bar  the  right  of  a  creditor  to  de- 
mand a  formal  account,  even  where  the  applicant's  demand  has  not 
been  barred  by  the  statute  of  limitations.  But  in  such  case,  if  it 
be  suggested  that  the  executor  or  administrator  has  recently  re- 
ceived assets,. he  may  properly  be  compelled  to  submit  to  an  exam- 
ination, for  the  purpose  of  establishing  the  right  to  an  account  * 
{Leroy  v.  Bayard,  3  Bradf.  229).  But  in  the  absence  of  any  such 
suggestion,  the  surrogate  may  properly  presume,  after  the  lapse  of 
a  quarter  of  a  century  from  the  commencement  of  administration, 
that  full  administration, has  been  had,  or  wiU  hold,  at  least,  that  the 
applicant  is  barred  by  his  own  acquiescence  (Thomson  v.  Thom- 
son, 1  Bradf.  24,  29). 

Limitation  of  the  applicant'' s  claim.] — But  even  short  of  the 
lapse  of  such  a  period,  if  the  particular  claim  of  the  applicant  is 
barred  by  the  statute  of  limitations,  the  surrogate  may  properly  re- 
fuse to  order  an  account  on  his  application  (/5.  y  Gla/rk  v.  Ford, 
above).  But  where  the  fund  is  ^  direct  trust,  and  not  the  ordinary 
case  of  assets  of  the  estate,  the  rule  that  no  lapse  of  time  is  a  bar 
applies  (Robison  v.  Robinson,  .5  Lans.  168). 

Order  for  an  account.'] — A  prima  facie  case  of  right  to  an  ac- 
count having  been  established,  the  surrogate  makes  an  absolute 
•order  requiring  an  account  to  be  rendered.     The  making  of  this 

*  Where  the  ■will  contained  a  direction  to  sell  the  testator's  real  estate,  and  dis- 
tribut  e  the  proceeds  among  certain  legatees,  and  the  creditors  failed  to  enforce  this 
provision,  or  to  take  measures  to  have  the  lands  sold  by  order  of  the  surrogate, — 
Held,  that  when  the  power  had  been  exercised,  and  the  land  converted  into  money, 
long  after  the  debts  had  been  barred  by  the  statute,  this  fund  did  not  constitute  new 
assets,  in  regard  to  which  a  remedy  remained  to  the  creditors.  The  statute  of  lim- 
itations may  be  interposed  by  the  executors  or  any  person  interested  ( Warren  v. 
Faff,  4  Bradf.  260). 
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order  gives  the  appKcant  who  obtains  it  a  right  to  appear  and  con- 
test the  account  as  a  creditor,  without  any  new  evidence  of  interest 
{Disosway  v.  Banh  of  Washington,  24  Barb.  60),  although,  of 
course,  the  demand  by  virtue  of  which  the  applicant  proceeds  must 
be  established  or  admitted  on  the  accounting,  before  the  claimant 
can  have  a  decree  for  its  payment. 

Mode  of  serving  order  for  account.'] — An  order  requiring  an 
executor  or  administrator  to  render  an  account  of  his  proceedings, 
must  be  served  upon  him  by  showing  him  the  original,  and  at  the 
same  time  delivering  him  a  copy,  or  in  case  of  his  absence  from 
home,  by  leaving  a  copy  with  his  wife,  or  some  suitable  person  at 
the  place  of  his  residence,  at  least  thirty  days  before  the  time  of 
hearing.  But  if  he  does  not  reside  within  the  state,  the  order  must 
be  served  by  publishing  it  once  in  each  week  for  three  months  be- 
fore the  return  day,  in  the  state  paper,*  and  also  in  the  county  paper, 
if  there  be  one,  where  the  surrogate  resides,  and  if  not,  in  the  county 
paper  of  some  adjoining  county,  unless  the  order  be  personally 
served  on  such  executor  or  administrator ;  and  if  it  be  personally 
served  on  any  such  executoror  administrator  residing  out  of  the 
state  at  the  time  of  service,  such  service  must  be  made  at  least  sixty 
days  before  the  return  day  (Z.  1837,  c.  480,  §  76). 

Enforcement  of  the  ciz-c^er. J— Obedience  to  such  order  may  be 
enforced  in  the  manner  of  compelling  the  return  of  an  inventory ; 
and  in  case  of  disobedience,  the  same  proceedings  may  be  had,  to 
attach  the  party  so  disobeying,  and  to  discharge  him ;  and  also  to 
revoke  his  letters  if  he  abscond  or  conceal  himself,  so  that  the  order 
can  not  be  personally  served,  or  in  case  of  neglect  to  render  an 
account  within  thirty  days  after  being  committed  (2  R.  S.  92, 
§  53 ;  see  ante,  p.  215). 

ARTICLE  FIFTH. 

THE   PEOPEETT   TO   BE   ACCOTOTTED   FOE. 

The  assets  mentioned  in  the  inventory.] — If  a  proper  inventory 
has  been  filed  by  the  executor  or  administrator,  it  will  usually  dis- 
close the  principal  assets  for  which  he  is  bound  to  account ;  and 

*  See  note,  p.  318. 
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presumptively,  tlie  yalue  fixed  in  the  inventory  is  the  value  for 
which  he  must  account.  The  inventory  is  prima  facie  evidence 
against  him  both  of  what  the  assets  consist  of  and  of  their  value. 
But  the  inventory  is  not  conclusive  against  either  party.  The  ex- 
ecutor or  administrator  has  a. right  to  show  that  property  was  in- 
cluded in  the  inventoiy  which,  in  fact,  did  not  belong  to  the  estate, 
and  he  may  also  show  that  property  belonging  to  the  estate  was,  in 
fact,  of  less  value  than  the  amount  at  which  it  was  inventoried,  and 
that,  notwithstanding  his  diligence  and  fidelity,  he  has  been  unable 
to  realize  the  amounts  contained  in  the  inventory  {Hasbrouck  v. 
Hashrouch,  11 N.  T.  182,  rev'g  37  Barb.  579).  And  it  is  the  better 
opinion  that  the  executor  or  administrator  may  also  show  that  the 
value  placed  upon  any  article  of  the  assets  in  the  inventory  was 
excessive,  but  very  clear  proof  of  this  should  be  required.  It  is 
not  enough  to  show  that  he  has  not  realized  the  inventory  value. 
Thus,  if  he  sells  assets  at  the  inventory  valuation,  and  instead  of 
securing  payment  of  the  price,  gives  a  long  credit  without  suffi- 
cient security,  and  by  this  negligence  loses  a  part  of  the  price,  he 
is  not  entitled  to  a  diminution  of  the  valuation,  upon  the  ground 
that  the  price  for  which  he  bargained  was  higher  than  he  could 
have  secured  on  a  cash  sale  (/5.)  Upon  the  same  principle,  if  the 
executor  buys  in  for  his  own  benefit,  though  in  the  name  of  an- 
other person,  assets  at  less  than  the  inventory  price,  he  can  not  be 
allowed  to  account  at  only  the  price  fixed  by  the  sale  {SchencTc  v. 
Dart,  22  N'.  Y.  420).  In  such  a  case,  he  is  properly  chargeable 
with  the  value  of  the  assets  so  sold ;  and  in  the  absence  of  any  de- 
cisive and  satisfactctry  proof  otherwise,  the  best  evidence  will  be  the 
sworn  inventory  filed  by  the  executor  or  administrator  himself  (-Z5). 

Omitted  assets.'] — On  the  other  hand,  the  parties  interested  in 
the  estate  may  show  that  assets  other  than  those  contained  in  the 
inventory  have  come  to  the  hands  of  the  executor  or  administrator, 
or  might  have  come,  by  the  exercise  of  due  care  and  attention 
(Hasbrouck  v.  Hasbrouch,  above ;  Merchant  v.  Merchant,  'IBradf. 
432,  447).  Thus,  where  an  administratrix,  who  was  the  wife  of 
the  intestate,  dttring  his  lifetime  earned  on  a  milluiery  store,  but 
not  as  her  separate  property ;  and  the  stock  in  trade  was  not  in- 
cluded in  the  inventory  filed  by  her  on  his  death,  it  was  held  that 
she  should  be  charged  with  its  value    on  the  final  accounting 
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'{Hoisted  V.  Hijman,  3  Bradf.  426).  So,  where  administrators 
have  received  money  paid  to  them  by  mistake,  as  due  to  the  estate, 
they  are  not  chargeable  with  it  as  assets,  unless  the  person  paying 
it  has  waived  his  claim  to  recall  it  {Johnson  v.  Corbett,  11  Paige, 
265). 

Executor's  claim,  of  ownership.'] — "Where  the  parties  in  interest 
assert  the  existence  of  other  assets  of  the  testator,  for  which  the 
executor  or  administrator  has  not  accounted,  the  surrogate  has,  of 
course,  jurisdiction  to  determine  the  question ;  and  if  the  executor 
or  administrator,  admitting  that  the  articles  referred  to  belonged 
to  the  decedent,  sets  up  a  gift  by  the  decedent  to  him  before  death, 
the  surrogate  has  jurisdiction  to  determine  the  question  of  gift  as 
necessarily  incidental  to  the  settlement  of  the  accounts,  and  mak- 
ing a  decree  for  distribution  {Merchant  v.  Merchant,  2  Bradf.  432, 
437 ;  see  also  Doty  v.  Willson,  47  iV.  Y.  580,  modifying  5  Bans.  7). 
So,  too,  a  person  interested  in  the  estate  as  widow  or  next  of  kin, 
who  has  presented  to  the  appaisers  an  article  under  the  belief  that 
it  was  a  part  of  the  property  of  the  decedent,  is  not  necessarily 
estopped  by  the  appraisal ;  but  may  subsequently,  on  being  advised 
of  his  own  title  thereto,  interpose  his  claim  (Sanford  v.  Sanford,  5 
Bans.  486 ;  61  Bari.  293). 

Chattels  vested  for  life,  with  remainder  over.] — The  executor  or 
administrator  is  not  chargeable  in  his  account  with  the  value  of 
chattels,  in  the  use  of  which  the  testator  has  given  a  Hf  e  estate  to 
one  person  with  remainder  over  to  others.  The  remedy  of  the 
remainder-men  is  not  against  the  executor  or  administrator,  but,  in 
case  of  danger  to  the  chattels,  by  requiring  security  (Matter  of 
Place,  5  iT.  T.  Surr.  [1  Redf]  276).     See  chapter  on  Legacies. 

Partnership  affairs.] — If  the  decedent  was  a  partner  in  a  firm, 
the  surviving  partner  has  power  to  settle  the  partnersliip  concern 
with  the  executor  or  administrator,  and  the  administrator  is  re- 
sponsible, in  respect  to  the  assets  of  the  firm,  only  for  the  interest 
of  the  decedent  in  the  surplus  of  the  firm  assets  after  the  settle- 
ment of  the  partnership  accounts.  And  on  his  accounting  in  the 
-surrogate's  court,  he  will  not  be  held  accountable  for  more  than  he 
received,  unless  error  or  fraud  be  shown.  If  he  made  a  voluntary 
settlement  with  the  surviving  partner,  upon  a  statement  of  the 
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partnership  accounts,  and  received  the  amount  found  due  to  the 
decedent  according  to  that  .statement,  and  there  is  nothing  to  show 
that  he  ought  to  have  engaged  in  litigation  to  secure  a  settlement,, 
the  validity  of  the  settlement  may  be  sustained  *  (Montgomery  v. 
Dunning,  2  Bradf.  220).  Where  the  surviving  partner  is  also 
the  executor  or  administrator  of  the  deceased  partner,  a  statement 
of  the  partnership  affairs  is  incidental  to  the  settlement  of  the  ac- 
counts of  the  executor  or  administrator,  and,  in  a  case  of  final 
accounting,  is  absolutely  necessary  [Marre  v.  Ginochio,  2  Bradf. 
165).  Where  the  executor  or  administrator  is  the  surviving  part- 
ner of  the  decedent,  and  continues  the  business  of  the  firm,  the 
books  of  the  firm  and  the  balance  sheet,  showing  the  amount  due 
the  estate,  are  evidence  against  him  on  his  accounting.  And  if  he 
claims  that  any  deduction  shall  be  made  with  reference  to  the  un- 
certain value  of  the  assets,  the  burden  is  upon  him  to  show  what 
corrections,  if  any,  are  to  be  made  {Matter  of  Saltus,  3  AUb.  Ct- 
App.  Dec.  243). 

Several  successive  estates.] — As  the  Revised  Statutes  declare 
that  no  executor  of  an  executor  is  authorized  to  administer  on  the 
estate  of  the  first  testator,  the  surrogate  has  not  power  to  compel 
an  executor  to  account  for  property  received  by  his  testator  as 
executor,  unless  such  property  has  come  into  the  possession  of  the 
executor  who  is  thus  called  to  account.  In  respect  to  property 
which  has  not  thus  come  into  his  possession,  the  claims  must  be 
presented  in  the  ordinary  way  for  the  money  due  from  the  de- 
ceased of  the  executor  to  the  claimant  (Montross  v.  Wheeler,  4  Lans. 
99 ;  and  see  Ddkin  v.  Demming,  6  Paige,  9^).f 

Foreign  debts.\ — In  respect  to  debts  due  from  persons  abroad, 
it  is  the  duty  of  the  executor  or  administrator  appointed  in  this 
state  to  endeavor  to  collect  such  debts,  if  due  from  solvent  per- 
sons ;  and,  if  necessary  for  the  purpose,  they  ought  to  procure  an 
appointment  of  themselves,  or  some  proper  persons,  as' adminis- 

*  As  to  the  liability  of  the  executors  or  administrators  of  a  deceased  partner  who 
continue  the  business,  or  allow  the  business  to  be  continued  after  the  death  of  the 
decedent,  without  withdrawing  the  decedent's  capital,  see  Michter  v.  Poppenhusen  (9* 
Abb.  Pr.  N.  8.  263 ;  57  Barb.  309) ;   Thompson  v.  Brown  (4  Johns.  Ch.  619). 

f  Compare  Walton  v.  Walton  {iAbb.  Ct.  App.  Dec.  512). 
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trator,  or  procure  the  issue  of  letters  testamentary,  in  the  jurisdic- 
tion where  the  debt  is  to  be  collected.  And  if  such  a  debt  is  lost 
by  the  neglect  of  the  executor  or  administrator  to  attempt  to  col- 
lect it,  he  is  accountable  for  the  amount  {Sohults  v.  J'ulver,  11. 
Wend.  361,  affi'g  3  Faige,  182). 

Ancillary  administration.] — Where  a  foreign  executor  or  ad- 
ministrator takes  out  letters  within  this  jurisdiction,  for  the  pur- 
pose of  an  ancillary  administration,  his  accounting  here,  as  a 
general  rule,  is  to  be  carried  no  further  than  may  be  necessary  to 
enable  the  citizens  of  this  jurisdiction  to  secure  their  claims  out  of 
assets  situate  within  this  jurisdiction ;  after  which,  and  the  pay- 
ment of  expenses,  the  further  administration  of  the  assets  is  to  be 
left  to  the  jurisdiction  where  the  estate  is  to  be  finally  closed 
[Lynes  v.  Goley.,  5  N.  Y.  8urr.  [1  Med/.']  405),  In  such  an  an- 
cillary administration  the  executor  or  administrator  is  to  account 
only  for  such  assets  as  the  decedent  left  in  this  state,  and  which 
were  here  at  the  time  when  the  letters  ancillary  were  granted,  or 
which  subsequently  came  here.  "With  respect  to  all  other  assets, 
he  is  to  account  in  the  jurisdiction  of  the  principal  administration. 
There  may,  however,  be  exceptions  to  this  rule — e.  g.,  where  the 
bulk  of  the  estate  is  within  the  jurisdiction  of  ancillary  adminis- 
tration, the  will  is  clear,  the  debts  are  paid,  and  it  is  apparent  that 
no  injury  could  arise  (/5.)  And  in  respect  to  assets  realized  here^ 
the  foreign  executor  or  administrator  is  liable  to  account  to  the 
surrogate  in  this  state  for  such  only  as  he  receives  by  virtue 
of  the  authority  of  such  letters.  Moneys  which  were  voluntarily 
paid  to  him,  although  in  this  state,  before  he  took  out  letters  here^ 
do  not  come  within  the  jurisdiction  of  the  surrogate  here,  but  be- 
long to  that  of  the  courts  of  the  state  where  he  was  appointed 
{Parsons,  v.  Lyman,  20  N.  Y.  103 ;  18  How.  Pr.  193,  affi'g  28 
Bai^.  564). 

ARTICLE  SIXTH. 

FORM   AND   CONTENTS    OF   THE   ACCOtTNT   AND   VOUCHEES. 

The  debtor  side  of  the  account.'] — Executors  and  administrators, 
in  making  up  their  accounts  are,  in  convenient  order,  first,  to 
charge  themselves  with  the  amount  of  the  property  of  the  deceased 
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contained  in  tlie  inventory  at  the  appraised  value.  They  are  then 
to  charge  themselves  with  the  increase  thereof,  such  as  interest 
that  has  accrued  on  debts  owing  to  the  deceased,  and  property  and 
demands  which  have  been  discovered  subsequent  to  the  taking  of 
the  iuventory ;  next,  sums  for  which  they  have  sold  property  ex- 
ceeding its  appraised  value,  and  then  all  other  increase  to  the  in- 
ventory, showing  the  items  thereof.  The  sum  total  of  these  mat- 
ters of  increase,  added  to  the  value  of  the  property  shown  by  the 
inventory,  and  subject  to  such  modification  as  the  event  justifies, 
upon  principles  which  have  previously  been  explained,  constitutes 
the  debtor  side  of  the  account  [Matter  of  Jones,  5  N.  Y.  Surr. 
[1  Red/.']  263 ;  Willoox  v.  Sinith,  26  Barl.  316,  346).  Where  the 
executor  or  administrator  has  received  the  proceeds  of  real  prop- 
erty he  should  not,  in  the  absence  of  any  equitable  conversion  of 
such  proceeds  into  personalty,  include  them  as  personal  assets,  but 
they  should  be  stated,  if  at  all,  separately  {Matter  of  Place,  5  N. 
T.  Surr.  [1  Bedf]  276). 

The  credit  side  of  the  account.'] — The  next  business  of  the  ac- 
counting executor  or  administrator,  is  to  show  what  has  become  of 
this  sum  total.  And,  in  a  convenient  order,  the  first  class  of  items 
on  the  credit  side  consists  of  debts  found  to  be  bad  or  doubtful, 
which  have  not  been  paid,  and  these  are  credited  at  the  nneoUecta- 
ble  amounts  set  down  in  the  inventory.  And  the  reasons  why 
such  debts  were  not  collectable  should  be  stated,  except  where  it  is 
unnecessary  because  they  were  marked  worthless  in  the  inventory, 
and  may  be  presumed  uncoUectable.  The  fact  whether  debts 
not  marked  worthless  were  collectable  or  not,  is  a  fact  to  be  judi- 
cially determined  by  the  surrogate  in  passing  upon  the  accoxmt. 
And  if  a  final  accounting  is  sought,  the  facts  justifying  the  credit 
claimed  should  be  stated.  The  statement  of  the  fact  that  the  debts 
are  not  collected  will  not  justify  a  decree  that  they  were  not  col- 
lectable {Matter  of  Jones,  above  cited).  The  next  class  of  credits 
comprises  the  sums  for  which  the  executor  or  administrator  has 
necessarily  sold  property  at  less  prices  than  its  appraised  value, 
with  a  list  of  articles  or  description  of  the  property  so  sold  ( Willcox 
V.  Smith,  above  cited).  A  third  class  comprises  the  articles  of 
property  lost  without  the  fault  of  the  executor  or  administrator. 
And  here,  too,  the  cause  of  loss,  with  the  appraised  value  of  the 
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articles  in  question,  should  be  stated,  for  the-  suiTogate  is  here,  also, 
to  pass  judicially  on  the  sufficiency  of  the  excuse  offered.  The 
fourth  class  conaprises  the  funeral  expenses  and  the  debts  of  the 
decedent,  naming  the  creditors  and  the  times  and  amounts  of  pay- 
ment. The  fifth  class  comprises  the  items  of  the  actual  and  neces- 
sary expenses  paid  in  the  course  of  administration  in  execution  of 
-duty.  The  sixth  class  comprises  payments  to  legatees  and.  next  of 
kin.  The  sum  total  of  such  credits  is  then  to  be  subtracted  from 
the  amount  of  the  debtor  side  of  their  accounts.  Following  this 
should  be  mentioned  the  articles  of  property  which  are  yet  unsold, 
with  the  appraised  value  thereof,  and  the  reasons  why  they  have 
not  been  sold.  And  the  delivery  of  articles  set  apart  for  the  widow 
and  children,  if  any,  under  the  statute,  may  also  properly  be  stated. 

Facts  additional  to  the  pecuniary  items.] — Besides  the  items 
of  account,  strictly  so  called,  the  accounting  parties  should  set  forth 
a  number  of  other  facts  which  are  pertinent  and  proper  to  be  con- 
sidered by  the  surrogate  in  making  up  his  decree — such  as  an  enu- 
meration of  the  parties  in  interest,  and  a  statement  as  to  the  pro- 
ceedings by  advertisement,  &c.,  to  ascertain  the  debts.  Under 
these  heads,  the  executor  or  administrator  should,  in  ordinary  cases, 
state  the  names  and  ages  of  the  legatees  and  next  of  kin  ;  and  if 
any  are  minors,  that  fact  should  be  stated,  and  whether  they  have 
guardians,  and  if  so,  their  names,  residences,  and  the  mode  of  their 
appointment ;  and  if  any  are  females,  whether  they  are  married  or 
unmarried — these  circumstances  being  necessary  to  enable  the  sur- 
rogate to  pass  on  the  propriety  of  payments  made  to  them,  or  their 
right  in  respect  to  claims  of  legacies  or  shares  (Matte?--  of  Jones, 
above  cited).  The  account  should  also  state,  as  part  of  the  pro- 
ceedings, when  the  inventory  was  filed ;  when  the  advertisements 
for  claims  were  published ;  what  claims  were  allowed,  what  dis- 
puted, and  what  were  rejected,  and  the  time  and  manner  in  which 
they  were  rejected  or  disputed ;  what  suits,  if  any,  have  been  com- 
menced thereon ;  which  of  them  have  been  determined,  and  how, 
and  which  are  pending,  and  the  amount  claimed.  This  is  neces- 
sary in  order  to  enable  the  surrogate  to  detennine  if  any  part  of 
the  estate  is  to  be  reserved  for  disputed  claims.  The  account 
should  also  state  what  claims  have  been  presented  and  allowed 
since  the  expiration  of  the  advertisement  for  claims.     If  no  such 
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claims  have  been  rejected  or  disputed,  and  no  suits  have  been  com- 
menced, it  must  be  so  stated.  All  these  things  are  essential  ib  the 
account.  It  is  material,  also,  that  the  character  of  the  debts  paid, 
allowed,  or  prosecuted,  should  be  stated ;  that  is,  whether  they  are 
judgments  docketed,  &e.,  or  debts  of  inferior  class  {Matter  of 
Jones,  above).  If  any  other  fact  has  occurred  as  a  part  of  the 
proceedings  of  the  executor  or  administrator,  which  may  affect  the 
estate,  or  the  rights  of  any  party  in  interest,  or  his  own  rights,  he 
ought  to  state  it. 

Verification.] — An  executor  or  administrator  cited  to  account 
is  bound  to  produce  a  full  account,  and  to  verify  the  account  by 
oath  or  affidavit,  that  it  contains,  to  the  best  of  his  knowledge,  in- 
formation, and  belief,  a  fuU  and  true  account  of  all  his  receipts  and 
disbursements  on  account  of  the  estate,  and  of  all  sums  and  prop- 
erty belonging  to  the  estate,  which  have  come  to  his  hands,  or 
which  have  been  received  by  any  other  person  by  his  order  or  au- 
thority, for  his  use,  and  that  he  does  not  know  of  any  error  or 
omission  in  the  account,  to  the  prejudice  of  any  of  the  parties  in- 
terested {Gardner  v.  Gardner,  7  Paige,  112).  When  he  claims 
allowance  for  sums  under  $20,  for  which  he  has  no  vouchers,  he 
must  swear  positively  to  their  actual  paymeiit,  and  must  state  the 
time  and  purpose  of  the  payment,  and  the  person  to  whom  made 
{Ih. ;  2  B.  8.  92,  §  55).  As  to  such  sums  for  which  no  vouchers 
are  produced,  the  usual  affidavit  to  the  best  of  his  knowledge,  in- 
formation and  belief,  is  not  sufficient ;  nor  is  it  sufficient  as  to  a 
debt  claimed  by  him  to  be  due  from  the  estate  to  himself. 

Debts  due  the  executor  or  administrator.] — ^Unless  a  debt 
claimed  by  the  executor  or  administrator  be  admitted,  he .  must 
make  positive  oath  that  it  is  justly  due  after  allowing  payments 
and  all  proper  discounts  and  offsets.  If  the  executor  or  adminis- 
trator claiming  such  a  debt  does  not  prove  it  before  the  surrogate, 
in  the  first  instance,  under  2  R.  S.  88,  §  33,  and  have  its  validity 
determined,  and  obtain  leave  to  retain  for  it,  he  must  stand  in  the 
position  of  any  other  creditor  when  he  claims  an  allowance  for  it 
upon  the  final  settlement  of  his  accounts ;  and  must  not  only  verify 
its  justice  by  his  own  positive  oath,  but  must  establish  it  by  legal 
evidence  in  addition  to  his  oath,  if  it  be  disputed.  The  object  of 
requiring  the  creditor's  affidavit  in  such  cases  is  not  to  prove  the  ex- 
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istence  of  the  debt,  for  it  is  not  evidence,  or  at  least,  not  sufficient 
evidence  for  that  purpose.  The  object  is  to  prevent  the  exhibition 
of  fictitious  claims,  or  claims  which  are  subject  to  a  legal  offset 
(  Williams  v.  Purdy,  6  Paige,  167).  The  surrogate  ought,  how- 
ever, in  all  cases  to  require  the  account  to  be  rendered  on  oath  for 
the  protection  of  the  rights  of  parties  interested  in  the  estate  as 
creditors  or  legatees ;  although  it  is  true  that  the  estate  should  not 
be  subject  to  the  useless  expense  of  producing  evidence  to  prove 
the  items  in  a  verified  account,  when  the  correctness  of  those  items 
is  not  in  fact  questioned  by  the  parties  in  interest  ( Westervelt  v. 
Gregg,  1  £arl).  Ch.  469,  479). 

Youchers.'] — The  statute  provides  that,  in  rendering  his  account, 
every  executor  or  administrator  must  produce  vouchers  for  all  debts 
and  legacies  paid,  and  for  aU  funeral  expenses  and  charges,  and  just 
and  necessary  expenses.*  These  vouchers  must  be  deposited  and 
remain  with  the  surrogate  (2  P.  8.  92,  §  54).  The  executor  or  ad- 
ministrator may,  however,  be  allowed  any  item  of  expenditure  not 
exceeding  twenty  dollars,  for  which  no  voucher  is  produced,  if  such 
item  be  supported  by  his  own  oath  positively  to  the  fact  of  payment, 
specifying  when  and  to  whom  such  payment  was  made,  and  if  such 
oath  be  uncontradicted ;  but  such  allowances  can  not,  in  the  whole, 
exceed  five  hundred  dollars  for  one  estate  {Id.  §  55).  The  neglect 
of  the  executor  or  administrator,  however,  to  require  the  affidavit 
of  the  claimant  on  the  presentation  of  the  debt,  as  he  is  authorized 
to  by  2  R.  S.  88,  §§  34,  35,  is  not  in  itself  ground  for  rejecting  the 
allowance,  if  the  demand  is  supported  by  a  voucher  upon  the  ac- 
counting {Metzger  v.  Metzger,  1  Bradf.  265).  The  statute  is  im- 
perative in  requiring  the  production  of  vouchers ;  and  if  an  account 
can  be  allowed  in  any  case  without  vouchers,  and  without  proof 
other  than  the  oath  of  the  executor  or  administrator,  it  is  only 
where  creditors  refuse  to  give  vouchers,  or  where  they  have  been 
lost  or  destroyed  f  ( Willeox  v.  Smith,  26  Barb.  316). 

*  Where  the  executor  or  administrator  is  also  a  guardian,  his  receipt  in  one  ca- 
pacity is  not  deemed  a  sufficient  voucher  for  him  in  the  other  {Wittcox  v.  Smith,  26 
Barb.  316,  350). 

\  In  one  case,  where  vouchers  had  been  destroyed  by  fire,  a  special  act  was  passed 
for  the  administrator's  relief  (1  i.  1847,  c.  11,  p.  '79). 
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Two  Modes  of  Settling  Account. — Citation  to  Attend  Final  Accounting. 
ARTICLE  SEVENTH. 

FINAL    OE   ADJUDICATED   ACCOITNTINGS. 

Tv}0  modes  of  settling  account?^ — Under  the  provisioiis  of  the 
Revised  Statutes,  there  are  two  modes  in  which  the  account  of  the 
executor  or  administrator  may  be  settled :  one  on  the  motion  of  an 
adverse  party,  applying  for  payment  of  his  claim,  or  for  leave  to 
issue  execution  (see  cmU,  p.  302) ;  the  other  on  the  application  of 
the  representative  himself,  on  notice  to  aU  parties.  The  first  set- 
tlement is  conclusive  on  the  parties  only,  and  the  second  is  con- 
clusive on  all  the  parties  interested,  and  therefore  final  {Campbell 
V.  Bruen,  1  Bradf.  224 ;  see,  also.  Guild  v.  Peck^  11  Paige,  475 ; 
Westervelt  v.  Gregg,  1  Barb.  Ch.  469). 

Final  accounting.] — A  final  accounting  is  a  voluntary  proceed- 
ing— a  submission  on  the  part  of  the  executor  or  administrator  of 
aU  questions  connected  with  the  distribution  of  the  estate  {Marre 
V.  Gvnochio,  2  Bradf.  165).  If  the  executor  or  administrator  neg- 
lects to  cite  the  parties  in  interest  to  attend  the  settlement  of  his 
account,  and  they  do  not  voluntarily  appear,  the  accounting  will 
not  be  final  {Stone  v.  Morgan,  10  Paige,  615 ;  Bronson  v.  Ward, 
3  Id.  198 ;  JSallett  v.  Hare,  5  Id.  315). 

Citation  to  attend  final  accounting.'] — The  statute  provides 
that  if  an  executor  or  administrator  required  by  the  surrogate  to 
render  an  account,  desires  to  have  it  finally  settled,  he  may  apply 
for  a  citation,  requiring  the  creditors  and  next  of  Mn  of  the  de- 
ceased, and  the  legatees,  if  there  be  any,  to  appear  on  a  day  speci- 
fied and  attend  the  settlement  (2  B.  S.  93,  §  60).  And  by  a  later 
act,  the  executor  or  administrator,  though  not  required  to  account, 
may,  after  the  expiration  of  one  year  from  the  date  of  his  appoint- 
ment, render  his  final  account  before  the  surrogate,  and  the  same 
proceedings  and  decree  may  be  had  thereon  on  such  application 
and  accounting  as  though  the  account  had  been  rendered  at  the 
expiration  of  eighteen  months  from  the  grant  of  letters  (Z.  1867, 
c.  782,  §  14,  amd'g,  in  effect,  2  R.  S.  95,  §  70).  The  final  account- 
ing may  be  had,  although  the  time  may  not  have  arrived  when,  by 


ACCOUKTINGS.  381 


Service  of  Citation. — Minors. 


the  provisions  of  the  will,  a  final  adjudication  as  to  the  rights  of  all 
the  beneficiaries  could  be  had  {Bogartr.  Van  Velsor,  4  Edw.  718). 

Service  of  citation.'] — The  citation  must  be  served  personally  on 
all  those  to  whom  it  is  directed,  living  in  the  county  of  the  surro- 
gate, at  least  fifteen  days  before  its  return ;  and  upon  those  living^ 
out  of  the  county,  or  who  or  whose  residence  may  be  unknownj 
either  personally,  fifteen  days  previously,  or  by  publication  in  a 
newspaper  printed  in  the  county,  at  least  four  weeks  before  the 
return  thereof,  and  in  such  newspapers  printed  in  any  other  coun- 
ties where  any  creditors,  or  other  persons  interested  in  the  estate 
of  the  deceased,  reside,  as  the  surrogate,  upon  due  inquiry  into  the 
facts,  shall  direct  (2  H.  S.  93,  §  61).  If  any  such  creditors,  or  other 
persons  interested,  reside  in  any  other  state  of  the  United  States, 
or  in  Canada,  the  citation  must  be  published  once  in  each  week  for 
three  months  in  the  (state)  *  paper,  unless  personally  served  on  such 
creditors  at  least  forty  days  before  its  return ;  and  if  any  such  cred- 
itors, or  other  persons  interested,  reside  out  of  the  United  States,, 
and  out  of  Canada,  it  must  be  so  published  for  six  months.  In  all 
cases  of  service  by  publication,  a  copy  of  the  citation  must  be  mailed 
to  each  of  the  persons  so  served,  at  least  thirty  days  before  its  re- 
turn day,  to  his  place  of  residence,  or  post  office  address,  if  his 
name  and  post  office  address  can  be  ascertained  (Id.  94,  §  62,  as 
am'd  by  Z.  1863,  c.  362,  §  5). 

Citation  by  superseded  executor,  c&o.] — ^Where  a  superseded 
executor  or  administrator,  or  one  whose  powers  cease  or  for  any 
any  cause  are  revoked,  is  cited  by  his  successor  to  render  an  account, 
he  may  cite  the  successor  to  attend  an  account  and  settlement  of  his 
proceedings  before  the  surrogate,  by  giving  such  reasonable  notice 
as  the  surrogate  shall  direct,  and  by  serving  and  publishing  a  cita- 
tion to  creditors  and  others,  in  the  same  manner  and  with  the  same 
effect  as  upon  an  accounting  at  the  instance  of  a  creditor  (2  Ji.  S.  95, 
§69). 

Minors.] — In  the  proceedings  for  a  final  accounting,  minors  are 
to  be  served  with  citations,  and  special  guardians  for  them  ap- 

*  See  L.  1874,  p.  65'7,  c.  431,  §  1,  for  the  paper  in  which  publication  is  now  to  be 
made. 
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pointed,  in  the  same  manner  as  on  tlie  probate  of  a  will  (Z.  18T4, 
c.  156,  p.  179 ;  see  ante,  p.  69). 

Default. — Where  the  parties  interested  in  the  taking  of  an  ac- 
count of  an  executor  or  administrator  neglect  to  appear  after  being 
duly  cited  to  attend  upon  the  final  settlement  of  the  account,  the 
executor  or  administrator  may  proceed  ex  f  arte  /  but  an  infant  who 
thus  makes  default  is  not  thereby  deprived  of  his  right.  A  guard- 
ian ad  litem  should  be  appointed  {Kelletty.  Rathhun,  4  Paige,  102). 


ARTICLE   EIGHTH. 

COMMISSIONS   AJiTD   OTHER   COMPENSATION   OF   THB   EXECUTOE   OE 
ADMINISTEATOE. 

Ground  of  the  right  to  compensation.] — Under  the  Kevised 
Statutes,  an  executor  or  administrator  is  entitled  to  certaiu  com- 
missions upon  the  funds  received  and  paid  out  by  him.  The  statute 
gives  them  as  matter  of  right,  and  the  surrogate  has  no  power  to 
withhold  them,  or  to  state  a  balance  excluding  them  {Halsey  v.  Van 
Amringe,  6  Paige,  12 ;  Dakin  v.  Pemmitig,  Id.  95).*  The  doc- 
trine of  the  common  law,  on  the  contrary,  is  that  an  executor  or 
administrator,  like  any  other  trustee,  is  not  entitled  to  commissions, 
nor  to  any  compensation  for  his  services  in  the  execution  of  his 
trust.  The  reason  of  this  refusal  of  the  courts  to  award  a  compen- 
sation, without  statute  authority,  is  that  the  acceptance  of  a  trust 
must  be  deemed  voluntary  and  confidential;  and  a  just  indemnity 
is  aU  that  can  be  expected  or  required.  In  Manning  v.  Manning 
(1  Johns.  Ch.  527),  Chancellor  Kent,  refusing  a  trustee's  request  to 
be  allowed  commissions,  said  that  it  could  not  have  a  very  favor- 
able influence  on  the  prudence  and  diligence  of  a  trustee,  were  the 
courts  to  promote,  by  the  hopes  of  reward,  a  competition,  or  even 
a  desire  for  the  possession  of  private  trusts  that  relate  to  the  mon- 
eyed concerns  of  the  helpless  and  infirm.  The  statute  now  allows 
a  specific  compensation ;  but  as  to  all  beyond  that,  the  courts  stOl 

*  In  the  case  of  an  increase  in  the  rate  by  amendment  of  the  statute,  the  new  rate 
applies  to  all  settlements  made  after  the  act,  though  the  services  were  rendered  before 
(Dakin  v.  Demming,  6  Paige,  95). 
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adhere  to  this  salutary  principle,  and  the  executor  or  administrator 
can  not,  even  by  rendering  service  beyond  his  duty  as  trustee,  en- 
title himself  to  additional  compensation,  however  necessary  the 
service  and  reasonable  his  price  {Morgan  v.  Hannas,  13  All).  Pr. 
W.  S.  361).  It  is  a  settled  rule  that  an  executo.r  or  adininistrator 
can  not  receive  from  the  estate  any  greater  compensation  than  the 
statute  commissions  for  his  own  services,  however  meritorious  or 
extraordinary  they  may  be  *  {Collier  v.  Munn,  41  N'.  Y.  143  ;  s.  c. . 
1  Abb.  Pr.  N.  8.  193,  affi'g  1  Tuch.  136).  Thus,  one  of  several 
co-executors,  who  is  an  attorney  and  counsellor  at  law,  can  not  be 
allowed  any  fees  from  the  estate  for  professionally  defending  an 
action  brought  against  the  estate,  although  requested  by  his  co-ex- 
ecutors to  appear  in  such  action  and  undertake  the  defense,  with  a 
promise  of  compensation,  and  although  the  legatees  and  next  of 
kill  united  in  such  request  {Ih.)  He  might,  however,  have  right 
to  claim  compensation  for  such  services  from  any  adult  legatees  or 
next  of  kin  who  agreed  in  his  employment  {Ih) 

Statute  allowance  exclusive.'] — The  statute  creates  the  right, 
wherever  it  exists  (independent  of  a  provision  of  compensation  in 
the  will),  and  the  court  can  not  make  special  allowances  beyond  the 
statute  rate  {Mg  Whorter  v.  Benson,  SopJc.  28 ;  Yanderheyden  v. 
Yanderheyden,  2  Paige,  287).  The  statute  allowance,  if  claimed, 
is  exclusive  of  a  specific  compensation  in  the  will ;  and  if  a  testator 
has  made  provision  for  such  compensation,  the  executor  must  elect 

*  The  commissiona  of  an  agent,  necessarily  employed  by  executors  in  the  collec- 
tion of  debts — e.  g.,  rents-^may  be  allowed  as  an  expense  attending  the  management 
of  the  estate ;  yet  when  an  executor  has  performed  this  service  himself,  he  can  not  be 
allowed  any  compensation  for  it,  beyond  the  commissions  allowed  by  law  (Fisher  v. 
Fislier,  1  Bradf.  335).  Where  the  executor,  who  was  the  general  partner  in  a  limited 
partnership  with  the  decedent,  kept  the  goods,  which  constituted  the  stock  in  trade, 
and  sold  them  at  retail,  and  one-third  at  a  profit, — Held,  that  he  was  chargeable,  with- 
out deduction,  with  the  amount  obtained  for  such  third,  and  with  the  fair  market 
value  of  the  residue,  without  any  deduction,  and  without  any  allowance  for  commis- 
sions for  selling.  The  surviving  partner  is  bound,  as  such,  to  collect  the  assets  and 
close  the  business,  without  compensation  {Ames  v.  Downing,  1  Bradf.  321).  Where 
an  administratrix  appointed  an  agent,  who,  through  friendship  for  the  family,  as- 
sumed the  burden  of  the  trust, — Held,  that  he  was  not  entitled  to  commissions  (Mason 
V.  Roosevelt,  5  Johns.  Ch.  534).  As  to  the  transferable  nature  of  the  right  to  commis- 
sions, see  De  Feyster  v.  Ferrers  (11  Paige,  13);  Orayy.  Murray  (3  Johns.  Oh.  167); 
Worrall  v.  Driggs  (5  Jf.  Y.  Surr.  [1  Bed/.]  449). 
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between  that  and  the  statute  allowance.  And  if  the  provision, 
made  by  the  will  fails,  the  court  can  not,  in  construing  the  will, 
award  the  executor  a  compensation  in  money  in  lieu  thereof,  on  the 
theory  that  they  may  award  a  pecuniary  equivalent  {Downing  v. 
Mam-shall,  1  All.  Ct.  App.  Dec.  525  ;  see  ante,  p.  323).  The  pro- 
vision made  by  will  for  specific  compensation  to  an  executor  is 
deemed  a  full  satisfaction  for  his  services,  unless  the  executor,  by  a 
.  written  instrument  filed  with  the  surrogate,  renounce  all  claim  ta 
the  specific  legacy  (2  E.  S.  93,  §  59). 

Unless  will  sanctions  loth.] — A  testator,  however,  since  he  may 
give  what  compensation  he  pleases  (except  as  against  creditors),  may 
expressly  give  compensation  in  addition  to  the  statute  allowance,, 
and  in  such  case  the  court  would  award  payment  of  both,  if  the 
'  services  are  actually  performed  {Clinch  v.  Echford,  8  Pai^ge,  iil). 
And  a  testator  may  likewise  authorize  his  executors  to  agree  with 
one  of  their  own  nmnber  for  a  special  compensation  to  be  made  to 
him  for  special  services  {II.) 

Executor  and  trustee.] — An  executor,  who  is  also  named  as 
trustee  in  the  will,  though  not  entitled  to  commissions  in  each 
capacity  {Drake  v.  Price,  5  JV.  Y.  430),  has  full  commissions  both 
for  receiving  and  paying  out,  on  the  final  settlement  of  his  account 
as  executor  *  {Mann  v.  Lawrence,  3  Bradf.  424)  of  a  fund  which 
he  is  thereafter  to  hold  and  invest  as  a  special  trustee.  He  is  enti- 
tled, upon  his  last  accounting  as  executor  in  respect  to  such  fund, 
to  charge  commissions  on  the  capital  which  he  will  thereafter  hold 
as  special  trustee  (75.) ;  and  the  same  rule  has  been  applied  where 
valid  and  collectable  securities  are  transferred  to  be  held  as  a  per- 
manent trust  {Gairns  v.  Chaulert,  9  Paige,  160). 

On  what  commissions  are  chargealle.]—Th.e  statute  gives  the 
commissions  "  for  receiving  and  paying  out  all  sums  of  money ;" 
and  where  property  is  turned  over  to  a  party  in  interest,  and  ac- 
cepted as  a  payment  of  money,  the  commissions  are  earned  {Matter 
of  Kellogg,  Y  Paige,  265  ;  Foley  v.  Egan,  13  All.  Pr.  N.  S.  362, 

*  As  to  the  distinction  between  executors',  trustees',  and  guardians'  commissions 
before  the  acts  of  1866  and  1867  (i.  1866,  c.  115 ;  L.  ISeY,  c.  782),  see  Laming  v. 
LansiTig  (45  Barb.  182  ;  1  Ahh.  Pr.  N.  8.  280 ;  31  Ham.  Pr.  65) ;  Foley  T.  Egan  (la 
Ahb.Pr.N.S.  362,  note). 
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note).  So,  as  before  stated,  where  the  end  of  the  executor's  duty- 
is  the  marshaling  assets  in  a  permanent  trust  fund,  good  securities 
which  formed  part  of  the  assets,  were  assigned  to  the  trustee  who 
succeeded  the  executors  as  permanent  securities,  instead  of  being 
collected  and  having  the  proceeds  reinTested  {Cairns  v.  Chaubert, 
9  Paige,  160).  But  where  the  function  of  the  executor  or  adminis- 
trator is  not  closed,  but  merely  transferred  from  one  person  to 
another,  the  removed  or  retiring  functionary  is  not  entitled  to 
commissions  on  the  securities  received  by  him  from  his  prede- 
cessor and  turned  over  by  him  to  his  successor  {Foley  v.  jEgan, 
above).  The  statute  applies  only  to  money  actually  received  and 
paid  out. 

Legacies.'] — On  legacies,  however,  commissions  are  not  charge- 
able, unless  iadirectly  by  way  of  abatement,  when  the  general 
estate  is  not  sufficient  to  pay  the  commissions.  On  a  regular  ac- 
counting, the  whole  amount  of  receipts  and  disbursements  forms 
the  basis  of  charging  commissions,  which  are  deducted,  and  the 
legacies  are  then  paid  out  of  the  surplus  remaining  after  the  pay- 
ment of  the  debts  and  expenses  of  administration  (  Westerfield  v. 
Westerfield,  1  Bradf.  198).  And,  upon  the  same  principle,  assets 
other  than  money,  which  are  specifically  bequeathed,  and  which 
the  executor  or  administrator  with  the  will  annexed  transfers  and 
delivers  specifically  to  the  legatees,  are  not  the  subject  of  commis- 
sions *  {Schenck  v.  Dart,%'i  N.  Y.  420) ;  nor  is  any  property,  in- 
ventoried but  not  actually  sold,  where  a  sale  will  ultimately  be 
necessary  {Cairns  v.  Chaubert,  9  Paige,  160).  Eeinvestments  of 
principal  are  not  ground  for  allowing  commissions  {Morgan  v. 
Eannas,  13  Abh.  Pr.  N.  S..  360).  If  they  were,  the  principal 
wotdd  soon  be  impaired. 

Sow  allowed ;  annual  rests.] — The  commissions  are  allowed 
only  by  order  of  the  surrogate,  and  on  settlement  of  the  account. 
They  are  granted  usually  on  the  general  aggregate,  upon  the  ac- 


*  Where  the  share  of  one  of  the  residuary  legatees  was  provided  for  by  a  specific 
devise  of  land,  the  execut(5r  was  not  allowed  commissions  upon  it  (Btirtis  v.  Dodge,  I 
Barb.  Oh.  11).  As  to  the  right  to  commissions  where  an  executor  retains  a  sum  to  him- 
self, on  account  of  a  debt  due  him  from  the  estate,  see  Sosaek  v.  Rogers  (9  Faic/e,  461). 
Where  an  executor  had  wrongfully  withheld  a  bond  and  mortgage,  held  that  he  was 
not  entitled  to  any  commissions  upon  it  as  executor  (MeMahon  v.  AUen,  i  R  J).  Smith, 

519). 
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coimting  whicli  settles  the  estate ;  but  where  successive  account- 
are  had  and  settled,  especially  where  annual  accountings  are  had 
by  direction  of  the  court  {Morgan  v.  Homnas,  13  Abb.  Pr.  W.  8. 
360),  or  where  rents  or  other  annual  income  is  appropriated  by 
a  testator  for  specific  purposes,  so  as  to  create  a  continuous  trust 
for  payment  of  annuities  or  other  periodical  payments,  the  exec- 
utors, upon  accounting  annually,  will  be  entitled  at  each  settle- 
ment to-  commissions  on  the  income  and  payments  of  the  year 
{Fisher  v.  Fisher,  1  Bradf.  335).  And  where  annual  rests  are 
made  iu  a  delayed  account,  for  the  purpose  of  charging  the  exec- 
utor or  administrator  with  interest  upon  interest,  commissions  may 
usually  be  justly  computed  and  deducted  as  of  the  time  of  each 
rest  in  the  account  {Ih. ;  Yanderheyden  v.  Vanderheyden,  2 
Paige,  287).  But  annual  rests  for  the  purpose  of  deducting  com- 
missions can  not  be  made  unless  ordered  by  the  court  {Hosach  v. 
Rogers,  9  Paige,  461),  and,  as  a  general  rule,  should  not  be  al- 
lowed {Morgan  v.  Hannas,  above). 

Rates  of  commissions^ — The  statute  fixes  the  rates  as  follows  : 

"  For  receiving  and  paying  out  aU  sums  of  money,  not  exceed- 
ing one  thousand  doUars,  at  the  rate  of  five  dollars  per  cent.   • 

"  For  receiving  and  paying  out  any  sums  exceeding  one  thou- 
sand dollars  and  not  amounting  to  ten  thousand  dollars,  at  the  rate 
of  two  doUars  and  fifty  cents  per  cent." 

For  aU  sums  of  above  ten  thousand  dollars,  at  the  rate  of  one 
doUar  per  cent.  (Z.  1863,  c.  362,  §  8,  amd'g  Z.  1849,  c.  160,  §  1, 
and  2  R.  8.  93,  §  58).  In  computing  the  'amount  of  the  commis- 
sions, where  the  total  of  the  account  exceeds  five  thousand  dollars, 
five  per  cent,  is  awarded  on  the  first  thousand,  two  and  a  half  per 
cent,  on  the  next  nine  thousand,  and  one  per  cent,  on  all  sums 
above  ten  thousand  (see  Hosack  v.  Rogers,  9  Paige,  461). 

8everal  executors.] — ^Where  there  are  several  co-executors  or 
co-administrators,  the  commissions  should  be  computed  upon  the 
aggregate  sums  received  and  paid  out  by  any  and  all  of  them,  and 
not  upon  the  amount  received  and  paid  out  by  each  individually 
(  Vale7itine  v.  Valentine,  2  Rarh.  Ch.  430) ;  and  the  surrogate  may 
apportion  the  commissions  among  them  according  to  the  services 
rendered  by  them  respectively.  If  he  fails  to  do  so  (except  ia 
case  of  the  large  estates  mentioned  below),  and  the  account  is 
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finally  settled  without  apportionment,  it  seems  that  each  is  entitled  to 
an  equal  share,  irrespective  of  the  relative  services  rendered  ( White 
V,  Bullock,  4  Ahk  Ct.  App.  Dec.  5T8,  rev'g  20  Ba/rb.  91).  By  a 
recent  act,  it  is  provided  that  if  the  personal  estate  amounts  ia 
value  to  not  less  than  one  hundred  thousand  dollars,  over  and 
above  all  debts  and  liabilities  of  the  decedent,  instead  of  appor- 
tioning the  compensation  awarded  by  the  statute  between  the 
several  executors  or  administrators,  each  one  of  them  shall  be  en- 
titled to,  and  shall  be  allowed,  the  full  amount  of  compensation  to 
which  he  would  have  been  entitled  if  he  had  been  sole  executor  or 
administrator;  provided,  however,  that  the  whole  aggregate  of 
compensation  shall  not  exceed  what  would  be  paid  to  three  exec- 
utors or  administrators;  and  if  there  are  more  than  three,  then 
what  would  be  the  compensation  of  three  is  to  be  divided  among 
them  all  equally  (Z.  1863,  above  cited),  and  this  is  without  regard 
to  their  relative  services  ( Van  JSfesfs  Estate,  1  Tuclc.  130).  A 
counsel  fee  on  the  accounting  is  also  allowed,  not  exceeding  ten 
dollars  per  day  {11.;  Valentine  y.  Valentine,  2  Barb.  Ch.  430; 
DraTce  v.  Price,  5  If.  T.  430,  affi'g  7  Barh.  388 ;  Holley  v.  8.  G. 
4  Edw.  284). 

AETICLE  NINTH. 

CONTESTDfGt   THE   ACCOUNT,    AOT)   ITS    SETTLEMENT. 

The  right  to  contest.'] — Any  creditor,  legatee,  or  other  person 
interested  in  the  estate  as  next  of  kin  or  otherwise,  may  attend 
the  settlement  of  the  account,  and  contest  it ;  and  any  party  to 
the  proceeding  may  have  process  issued  by  the  surrogate,  to  com- 
pel the  attendance  of  witnesses. (2  B.  8.  94,  §  63). 

Pleadings.] — The  surrogate  may  require  written  statements  of 
claims,  objections  and  other  matters  contested,  so  that  the  issue 
may  be  defined,  and  the  parties  precluded  from  taking  new  objec- 
tions after  the  proofs  are  closed  *  ( Van  Vlech  v.  Burroughs,  6 
Barl.  341;    DisoswoAj  Y.Bank  of  Washington,  24 /(f.  60),  but 

*  After  the  proofs  are  closed  and  the  cause  submitted,  it  is  too  late  to  interpose 
the  statute  of  limitations  for  the  first  time.  The  parties  should  make  statements  of 
their  claims  in  the  nature  of  pleadings  so  as  to  define  the  issue  ( Van  Vleck  v.  Bu,r- 
roughs,  6  Barb.  341). 
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the  objecting  party  is  not  absolutely  confined  to  his  first  objections 
{Oardner  v.  Oardm.er,  T  Paige,  112).  The  allegations  of  objec- 
tion may,  of  course,  cover  every  possible  ground,  such  as  a  want  of 
proper  vouchers,  or  that  payments  have  been  made,  or  that  debts 
are  entered  which  are  not  properly  to  be  charged  against  the  estate, 
or  that  fraudulent  charges  have  been  made,  or  that  assets  not 
included  in  the  inventory  have  come  into  the  hands  of  the  exec- 
utor or  administrator.  "We  think  there  can  be  no  doubt  as  to  the 
power  of  the  surrogate  to  require  the  executor  or  administrator  to 
be  personally  examined  on  oath  before  him  as  to  the  details  of  the 
account,  so  as  to  enable  a  party  interested  to  file  objections  to 
specific  items ;  but  this  course  can  hardly  ever  be  necessary  in 
view  of  the  practice  which  generally  prevails  of  permitting  ob- 
jections to  be  stated  in  the  most  general  language.  The  filing  of 
a  notice  which  either  generally  or  specifically  denies  the  correct- 
ness of  the  account,  is  sufficient  to  raise  an  issue  though  unques- 
tionably the  surrogate  has  a  discretion  to  require  the  objection  to 
be  made  more  definite  and  specific. 

Reference  to  auditor.] — The  surrogate  may,  in  his  discretion,, 
refer  the  account  to  one  or  more  auditors  to  examine  and  report 
upon  the  same,  subject  to  his  confirmation*  (2  B.  S.  94,  §  64).  It 
is  not  customary  to  refer,  except  where  objections  are  filed,  in 
which  cases,  the  reference  is  usually  ordered  on  the  surrogate's 
own  motion,  though,  of  course,  either  party  may  move  for  an 
order.  The  order  of  reference  should  be  regularly  entered  upon 
the  surrogate's  minutes  (see  Westervelt  v.  Gregg,  1  Bar'b.\Ch.  469), 
and  should  appoint  the  time  and  place  of  the  first  meeting.  The 
attendance  of  witnesses  before  the  auditor  may  be  compelled  by 
subpcEnas  issued  by  the  surrogate,  and  generally,  the  proceedings 
before  the  auditor  are  governed  by  the  rules  regulating  references 
in  ordinary  civil  actions.  The  auditor  reports  back  the  evidence 
taken  before  him,  together  with  his  opinion  on  the  matters  in  dis- 
pute, and  the  parties  appearing  before  him  are  entitled  to  be  hoard 
on  the  motion  to  confirm.  It  is  not  necessary,  though  the  surro- 
gate may,  and  frequently  does  require,  that  formal  and  specific  ob- 
jections to  the  report  be  filed  and  copies  served  upon  the  parties. 


*  The  statute  provides  that  a  reasonable  allowance  may  be  made  to  such  auditor^ 
not  exceeding  two  dollars  a  day,  to  be  paid  out  of  the  estate. 
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Tlie  order  of  the  surrogate  on  the  auditor's  report,  is  included  in 
the  decree  settling  the  account.  The  decree  should  recite  the  fact 
of  the  reference  and  the  report,  and  in  some  cases,  especially 
where  an  appeal  is  desired,  the  substance  of  the  report  should  also 
be  given,  and  its  confirmation  or  modification. 

Impeaching  the  inventory.'] — It  is  said  to  be  the  rule  that  an 
inventory  can  not  be  impeached.  But  this  relates  only  to  proceed- 
ings in  relation  to  the  inventory  itself.  Upon  the  accounting,  the 
parties  in  interest  are  at  liberty  to  prove  that  the  representative 
has  not  accounted  for  aU  that  he  has  received,  or  which  he  ought  to 
have  received.  On  such  a  charge,  his  inventory  wiU  not  help  him, 
for  that  is  only  his  own  sworn  statement  of  the  effects.  The  legal 
presumption  in  favor  of  the  correctness  of  the  inventory,  which 
has  been  above  explained,  goes  no  further  than  to  ma^e  it  prima 
facie  evidence  of  the  assets.  It  may  be  rebutted  by  showing  that 
the  account  which  the  executor  or  administrator  renders  is  false  or 
erroneous  in  the  omission  of  assets  received,  or  which  ought  to 
have  been  received,  or  by  showing  that  the  executor  or  adminis- 
trator has  intentionally  failed  to  account  for  parts  of  the  estate,  or 
made  himself  liable  by  wrong  dealing  or  negligence  {Montgomery 
V.  Dunning,  2  Bradf.  220). 

The  'burden  of  impeaching.] — ^Where  the  affidavit  annexed  to 
the  account  is  full  and  distinct  as  to  the  payments,  and  the  items 
charged  as  disbursements  under  $20  do  not,  together,  exceed  $500, 
and  the  payment  of  sums  over  that  amount  are  supported  by 
vouchers,  it  is  for  the  party  who  objects  to  the  account  to  falsify 
and  surcharge  it  by  objections  in  the  form  of  distinct  and  specific 
allegations,  and  on  the  hearing  he  must  support  his  allegations 
T)y  proof*  {Metzger  v.  Metzger,  1.  Bradf.  265).  Items  in  the  ac- 
count, not  disputed,  are  to  be  admitted  ( Westervelt  v.  Gregg,  1 
Barb.  Ch.  469). 

The  stahite  of  limitations.] — The  statute  of  limitations  is  a  bar, 
as  has  been  already  explained,  to  the'proceeding  for  an  accounting. 


*  A  payment  made  on  account  of  a  debt  of  the  estate,  not  exceeding  the  pro  rata 
share  to  which  such  debt  would  be  entitled  in  the  pro  rata  distribution,  should  be 
allowed,  though  the  creditor  do  not  come  in  to  claim  the  residue  upon  the  final  set- 
tlement {Johnson  v.  Corbett,  11  Paige,  265). 
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It  is  also  available,  on  an  accounting,  as  a  bar  to  any  claim  pre- 
sented against  the  estate,  and  may  be  interposed  as  well  by  a  lega- 
tee or  next  of  kin  as  by  the  executor  or  administrator ;  and  (with 
the  qualification  hereafter  explained)  as  well  against  a  claim  pre- 
sented by  the  executor  or  administrator  in  his  own  favor  as  against 
a  claim  by  a  creditor,  legatee  or  distributee  {Martin  v.  Oage,  9  M. 
T.  398 ;  Clcurh  v.  Ford,  1  AU.  Ct.  Ajyp.  Bee.  359 ;  Wa/rren  v. 
Paff,  4  Bradf.  260 ;  Treat  v.  Fortune,  2  Id.  116 ;  Broome  v.  Yan 
Sooh,  5  N.  Y.  Surr.  [1  Bed/.']  444).  And  the  same  limitation, 
which  would  apply  to  the  claim  in  an  action  of  law  is,  by  analogy, 
applicable  to  the  proceedings  in  the  surrogate's  court  *  {GlarTt  v. 
Ford,  1  All.  Ct.  App.  Bee.  359). 

The  hearing. ^ — The  hearing. of  the  allegations  and  proofs  of 
the  respective  parties  may  be  adjourned,  from  time  to  time,  as 
necessary.  And  the  surrogate  may  appoint  one  or  more  auditors 
to  examine  the  accounts  and  report,  subject  to  his  confirmation  (2 
R.  S.  94,  §  64).  If  it  appears  that  any  parties  in  interest  have  not 
been  served,  the  surrogate  should  issue  supplemental  process  to. 
bring  them  in,  and  adjourn  the  hearing  for  that  purpose. 

The  judicial  'power  of  the  surrogate.] — The  surrogate's  juris- 
diction in  respect  to  the  allowance  and  liquidation  of  claims  is  not 
confined  to  demands  of  a  common  law  nature,  but  he  is  competent, 
upon  the  settlement  and  distribution  of  ar  estate,  to  liquidate  an 
equitable  as  well  as  a  legal  demand  {Payne  v.  Matthews,  6  Paige 
19 ;  Jumel  v.  Jurnel,  7  Paige,  691 ;  Balcock  v.  Lillis,  4  Bradf. 
218 ;  s.  c.  as  SelUs''  Case,  4  All.  Pr.  272). 


*  The  statute  begins  to  run  against  legatees  whoee  bequests  are  made  payable  out 
of  the  proceeds  of  real  estate  directed  to  be  sold  by  the  executors,  from  the  time  the 
executors  execute  the  power  ( Warren  t.  Paff,  4  Bradf.  260).  Lands  vested  in  the 
deceased  debtor  are  assets  at  the  time  of  his  death,  and  as  to  them  the  statute  begins 
to  run  from  the  time  the  compulsory  remedy  afforded  by  the  statute  for  their  sale  can 
be  invoked — that  is,  eighteen  months  after  the  grant  of  letters,  or  when  an  account 
of  the  personal  estate  has  been  rendered  (76.)  But  a  decree  against  executors  or  ad- 
ministrators in  a  court  of  this  state  and  of  general  jurisdiction,  can  not  be  questioned 
before  the  surrogate  in  a  proceeding  relating  to  the  personal  estate.  If  the  statute  of 
limitations  was  a  good  bar  to  the  claim  in  that  court,  it  should  have  been  interposed 
there.  A  judgment  establishes  a  valid  debt,  entitled  to  be  paid  in  due  course  of  ad- 
ministration, if  there  are  assets  wherewith  to  pay  it  {Leroy  v.  Bayard,  3  Bradf.  228)- 
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Disputed  claims  of  creditors.] — But,  although  the  language  of 
the  statute  empowers  him  to  settle  and  determine  all  questions,  &c., 
he  has  not  power  to  adjudicate  upon  the  claim  of  a  creditor  against 
the  estate  if  the  claim  be  disputed.  There  has  been  much  conflict 
of  opinion  upon  this  question,  and  there  are  cogent  reasons  of  con- 
venience and  propriety  in  favor  of  the  contrary  construction.  For 
even  in  the  proceeding  to  divest  the  title  of  the  heir,  the  surrogate 
has  power  to  pass  upon  disputed  claims ;  and  in  half  the  counties 
of  the  state,  he  has  power,  sitting  as  county  judge,  to  try  a  disputed 
claim  ia  an  action  at  law,  which,  under  the  st^ute  as  construed,  he 
can  not  pass  upon  as  surrogate.  But  the  construction  which  ex- 
cludes this  power  is  now  weU  settled  by  authority.  It  is  placed 
upon  the  language  of  the  act,  and  the  additional  reasons,  that  to 
allow  the  surrogate  to  investigate  disputed  claims  upon  the  proceed- 
ing for  an  accounting  would  not  be  consistent  with  the  character 
and  purposes  of  the  probate  court,  and  would  impose  upon  these 
courts  a  class  and  amount  of  business  and  a  complexity  of  litiga- 
tion transcending  the  objects  for  which  they  were  organized  {Tucker 
V.  Tucker,  4  Abb.  Ct.  Ayp.  Dec.  428,  and  cases  cited).*  The  ad- 
judication by  the  surrogate,  in  a  proceeding  for  accounting,  upon 
such  a  claim  is,  therefore,  regarded  as  wholly  without  jurisdiction. 
And  since  administrators  have  no  power  to  submit  to  arbitration, 
the  surrogate's  adjudication,  even  though  aU  the  parties  are  present 
and  participate  ia  the  hearing,  can  not  be  sustained  on  the  ground 
of  consent  (/5.)  Although  judgment  has  been  rendered  in  favor 
of  the  claim,  both  at  the  special  and  general  term  of  the  supreme 
court,  if  an  appeal  is  pending  in  the  court  of  appeals,  the  claim  is 
still  in  dispute,  within  the  meaning  of  this  rule,  and  the  surrogate 
has  no  authority  to  allow  it.  In  such  a  case,  the  surrogate  may 
either  retain  a  sufficient  sum,  or  may  suspend  the  accounting,  and 
adjourn  the  proceedings  until  its  final  decision  {Curtis  v.  Stilwell, 
32  Barl.  354). 

General  principles  of  settlement.'] — ^In  adjustiug  the  accounts  of 
executors  and  administrators,  the  surrogate's  court  is  governed  by 
principles  of  equity,  as  well  as  of  law ;  f  and  it  is  at  all  times  com- 

*  The  same  ruling  was  made  in  Cooper  v.  Felter  (6  Lans.  485),  in  which  the  power 
was  claimed  for  the  surrogate  of  New  York,  under  1  X.  ISTO,  c.  359,  p.  828,  §  6). 
f  A  party  seeking,  before  the  surrogate,  to  open  a  settled  account,  must  show 
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petent  for  the  executor,  unirapeded  by  teclmical  rules,  to  show  the 
fairness  of  his  dealings,  the  real  nature  of  his  transactions,  and  the 
amount  for  which  he  should  be  held  liable.  Thus,  where  he  has. 
sold  property  belonging  to  the  estate,  the  price  mentioned  in  the 
conveyance  is  not  necessarily  conclusiye  on  him  on  the  accounting 
(  Tlfson  V.  Badeau,  3  JBradf.  13). 

Examination  of  the  executor  or  administrator. \ — The  executor 
or  administrator  may  be  examined  on  oath  touching  his  payments, 
and  also  touching  %ay  property  or  effects  of  the  deceased  which 
have  come  to  his  hands,  and  the  disposition  thereof  (2  R.  S.  92, 
§  54).  He  must  be  prepared  to  establish  the  propriety  of  his  pay- 
ments, if  disputed;  yet  (with  the  exceptions  above  stated),  the 
burden  of  impeaching  the  payments,  if  they  are  duly  supported  by 
his  oath,  is  upon  the  party  objecting.  Where  the  executor  or  ad- 
ministrator is  thus  examined  under  oath  by  an  adverse  party,  it  is 
held  that  his  whole  statement  must  be  taken  together ;  and  a  part 
tending  to  charge  him  can  not  be  separated  from  a  part  tending  to 
explain  it  and  operating  in  his  favor*  (Ogilvie  v.  Ogilvie,  "1 
Bradf.  356). 

Contested  items. '\ — If  items  on  the  credit  side,  or  debts  set  up 
by  the  executor  or  administrator  himself,  which  have  not  already 
been  allowed  by  the  surrogate  upon  application,  are  disputed,  the 
executor  or  administrator  must  establish  them  by  vouchers,  or  other 
proper  evidence  {Kellett  v.  Bathhun,  4  Paige,  102 ;  1838,  Gard- 
ner v.*  Gardner,  1  Id.  112).     And  payments  not  otherwise  de- 

such  a  case  as  would  enable  Mm  to  snrcliarge  and  falsify  it  by  a  bill  in  equity  ( Val- 
entine  v.  Valentine,  2  Barb.  Ch.  430).  Where  the  executor  kept  his  accounts  in  books, 
which  were  exhibited  to  the  parties  interested,  the  accounts  were  kept  in  a  plain  and 
intelligible  manner,  and  quarterly  settlements  were  made  and  receipts  given  for  more 
than  ten  years, — it  was  held  that  the  accounts  should  not  be  disturbed,  unless  very 
satisfactory  reasons  were  shown  {Mann  t.  Lawrence,  3  Bradf.  424). 

*  Compare  Bxivxe  v.  WhiUd,  25  N.  Y.  lYO.  Upon  a  question  of  assets,  the 
declarations  of  the  decedent  as  to  the  amount  or  value  of  his  property,  are  not  com- 
petent to  charge  the  administrator  with  assets.  The  administrator  is  only  bound  to 
a  faithful  attempt  to  realize  upon  such  assets  as  may  come  to  his  knowledge.  The 
declarations  of  deceased  can  have  no  other  effect  than  to  put  him  upon  inquiry,  upon 
their  being  brought  home  to  him  (Ginoehio  v.  Porcelia,  3  Bradf.  211).  It  is  error 
for  the  surrogate  to  receive  evidence  of  the  declarations  of  the  testator,  against  the 
executor,  in  reference  to  business  matters  between  them,  tending  to  charge  the  latter 
with  an  indebtedness  to  the  estate  (Hverts  v.  Merta,  62  Barb.  Vll). 
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mandable  can  not  properly  be  authorized  upon  a  consent  signed  by 
the  parties  in  interest,  if  some  of  them  are  minors  {Scott  v.  Monell, 
5  N.  Y.  Surr.  [1  Bedf.  431 ;  Collier  v.  Munn,  7  All.  Pr.  IT.  8. 
193  ;  8.  c.  41  N.  Y.  143). 

Debt  due  from  the  executor  or  administrator.] — The  proper 
time  for  presenting  and  determining  a  claim  against  the  adminis- 
trator for  an  alleged  individual  debt  due  by  him  to  his  intestate,  is 
on  the  final  accounting  {Churchill  v.  Frescott,  3  Bradf.  233) ;  and 
he  may  be  charged  for  such  debt  wherever  he  administers,  notwith- 
standing he  resides  in  another  jurisdiction,  unless  the  rights  of 
creditors  in  the  place  of  his  residence  require  protection  (75.)  * 

Expenses  incurred  in  administration.] — It  is  a  general  prin- 
ciple that  the  executor  or  administrator  is  entitled  to  be  reimbursed, 
upon  his  accounting,  for  the  necessary  and  reasonable  expenses 
which  he  has  incurred  in  the  admiaistration  of  the  estate,  and  this 
is  recognized  by  statute  (Z.  1863,  c.  362,  p.  608,  §  8).  The  nature 
and  extent  of  such  expenditures,  varying  as  they  do  with  the  char- 
acter of  the  estate  and  of  the  business  of  its  administration,  can 
not  be  defined  by  any  general  rule ;  but  the  following  cases  will 
illustrate  the  mode  in  which  such  claims  are  treated. 

Expenses  incident  to  death.] — The  expense  of  a  special  mes- 
senger to  the  family  of  the  decedent,  to  inform  them  of  his  death, 
may  be  allowed,  where  he  dies  abroad,  and  such  prompt  communi- 
cation is  necessary  for  the  security  of  the  estate,  for  the  burial,  and 
to  avoid  expenses  of  delay.  So  the  expense  of  accompanying  the 
body,  and  of  a  copy  of  the  verdict  of  a  coroner's  jury,  if  such  copy 
be  necessary  to  the  burial  {Sasler  v.  Masler,  1  Bradf.  248). 

Journeys.] — So  also  the  expenses  incurred  in  traveling  upon 
the  business  of  the  estate ;  as,  for  instance,  where  a  journey  is 
necessarily  undertaken  in  order  to  testify  as  a  witness  in  a  ease  in- 
volving the  property  of  the  estate  {Elliott  v.  Lewis,  3  Edw.  40). 
And  where  an  executor  residing  in  another  state  necessarily  comes 


*  A  note  of  one  of  the  executors  -given  testator  in  his  lifetime,  having  been 
charged  to  Mm  in  their  account,  held,  that  the  charge  was  proper,  notwithstanding 
judgment  had  been  recovered  on  the  note  in  another  state  {Gilman  v.  Gilman,  2 
Zans.  1). 
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to  this  state  to  prove  tlie  will,  he  may  be  allowed,  on  the  settlement 
of  Ms  account  here,  the  expenses  of  the  journey,  including  his 
board ;  for  the  testator  must  have  known  that  this  journey  would 
be  necessary  .{Everts  v.  Everts,  62  Barh.  511);  but  journeys  not 
clearly  necessary  are  not  to  be  allowed  for  {lb.) 

Employment  of  agent.'] — Where  the  employment  of  an  agent 
in  the  management  of  the  estate  is  rendered  fit  and  beneficial  by 
the  circumstances  of  the  estate,  or  is  authorized  by  the  will,  the  ex- 
pense is  a  proper  charge  upon  the  estate  {Mc  Whorter  v.  Benson, 
HopTc.  28 ;  Vanderheyden  v.  Vanderheyden,  2  Paige,  287 ;  Cairns 
V.  Chaubert,  9  Paige,  160). 

Costs  and  expenses  of  suits.\ — Executors,  administrators,  and 
other  trustees,  are,  by  statute,  entitled  to  recover  from  their  cestuis 
que  trust,  all  necessary  and  reasonable  costs  and  expenses  paid  or 
incurred  in  good  faith,  as  trustee,  in  the  prosecution  or  defense,  in 
good  faith,  of  any  action  by  or  against  them  as  such  (Z.  1858,  c. 
314,  §.3).  And  such  costs  and  expenses  are  allowable  upon  an  ac- 
counting ;  for  it  is  a  general  principle  that  costs  incurred  by  a  trus- 
tee in  protecting  the  estate  confided  to  his  care  should  be  reim- 
bursed to  him  out  of  the  estate  ( Young  v.  Brush,  28  N.  Y.  667 ; 
8.  G.  18  Abb.  Pr.  Ill,  rev'g  38  Barb.  294,  and  24  How.  Pr.  70 ; 
and  see  Mesiok  v.  Mesick,  1  Barb.  120).  The  rule  is  not  confined 
to  the  cases  where  the  suit  or  proceeding  was  in  the  name  of  the 
executor  or  administrator,  as  such ;  but  if,  acting  in  good  faith,  for 
the  benefit  of  the  estate,  and  under  advice  of  counsel,  they  sue  in 
a  manner  apparently  beneficial  to  the  estate — e.  g.,  in  the  name  of 
a  third  person,  instead  of  in  their  own  names  as  executors — and 
thereby  are  subjected  to  costs,  they  may  be  allowed  them  as  against 
the  estate  {Collins  v.  Hoxie,  9  Paige,  81).  But  they  are  not  en- 
titled to  charge  the  estate  with  the  expenses  of  their  unsuccessful 
resistance  to  an  application  for  an  order  requiring  them  to  account, 
nor  of  their  defense  in  proceedings  for  contempt  for  neglecting  to 
account  (Oilmam,  v.  Oilman,  2  Lans.  1);  nor  where  they  were 
expressly  personally  charged  with  the  costs  *  {Hosach  v.  Pagers,  9 
Paige,  461). 

*  Where  A.  and  B.,  co-admimatrators  of  C,  retained  counsel  in  a  snit  touching 
the  estate,  and  B.  .died,  and  A.  was  appointed  his  administrator,  and  paid  for  the 
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Demand  of  executor  or  administrator.] — An  executor  or  ad- 
ministrator, having  a  claim  against  the  estate  of  the  decedent,  is 
required  to  exercise  the.  same  vigilance  in  establishing  his  claim  as 
any  other  creditor  of  the  estate.  He  can  not  retain  a  debt  which 
he  could  not  recover  as  creditor  simply  {Rogers  v.  Sogers,  3  Wend. 
503).  The  proceeding  given  by  L.  1837,  c.  460,  §  37,  by  which 
an  executor  or  administrator  may  cite  the  proper  parties  specially 
to  attend  upon  the  proof  of  his  claim  is'seldom  resorted  to  in 
practice  ;  and  the  more  convenient  method  is  usually  adopted  of 
proving  the  claim  on  the  final  accounting,  as  allowed  by  the  same 
section  of  the  statute.  But  in  either  case,  the  executor  or  admin- 
istrator must  present  and  support  the  claim,  and  procure  it  to  be 
affirmatively  allowed.*  And  the  statute  of  limitations,  which  is^ 
applied  in  these  courts  by  analogy  to  the  rule  prescribed  for  ac- 
tions, is  equally  available  against  him  as  a  bar,  if  the  claim  was 
barred  at  the  testator's  death,  or  if  it  was  not  presented  and 
claimed  at  the  first  accounting  (Z.  1868,  c.  594,  fT. ;  Matter  of 
Rogers,  5  N.  T.  Surr.  [1  Redf]  231).* 

Services  of  the  executor  or  administrator.'] — Some  conflict  of 
opinion  has  arisen  as  to  whether  an  executdr  or  administrator,  or  a 
guardian  or  other  trustee,  who,  in  the  course  of  the  care  of  the 
estate  committed  to  his  administration,  renders  personal  services,. 

counsel's  services  from  B.'s  estate, — Held,  that  such  payment  was  not  authorized,  un- 
less the  estate  of  C.  -was  insolvent  at  the  time ;  and  the  fact  that  B.,  before  his  death, 
had  individually  promised  to  pay  it,  made  no  difference  {Hosier  v.  Hosier,  I  Bradf. 
248). 

*  Evidence  being  given  that  testator  had  agreed  with  M.,  one  of  his  executors,  to 
support  him,  if  ha  would  attend  to  his  (testator's)  business,  and  of  testator's  saying 
he  had  promised  M.  to  pay  him  su63cient  for  his  own  and  family  expenses,  and  of  his 
expressing  himself,  a  short  time  before  death,  as  satisfied  with  M.'s  attention  to  the 
business.  Held  that  M.'s  claim  for  compensation  was  properly  allowed  as  a  payment 
to  him  by  the  executors  ( Oilman  v.  Oilman,  2  ians.  1).  It  seems  that  an  executor  or 
administrator,  holding  in  his  own  right  a  mortgage,  the  payment  of  which  has  been 
assumed  by  the  decedent,  is  bound  to  resort  to  the  funds  of  the  estate  before  proceed- 
ing against  sureties  {Nichols  v.  Smith,  42  Barb.  881).  The  rule  that  an  executor  or 
administrator  can  not  set  off  a  debt  due  to  him  personally,  or  purchased  by  him  since 
the  decedent's  death,  against  a  demand  against  the  estate,  applies  to  the  case  of  a  judg- 
ment for  costs  against  the  executor  or  administrator  in  his  representative  capacity, 
and  to  be  collected  out  of  the  estate  {Dudley  v.  Orisviold,  2  Bradf.  24).  Nor  can  he 
set  off,  in  equity,  a  debt  due  to  him  personally  against  a  claim  of  the  defendant  on  thfr 
estate  {MeadY.  Merritt,  2,  Paige,  402). 
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-such  as  work  and  labor  in  the  repair  of  buildings,  or  in  working 
•out  highway  taxes,  is  entitled  to  an  allowance  therefor.  The  gen- 
eral principle  must  be  deemed  settled  against  such  allowances,  un- 
less specifically  authorized  by  the  judicial  act  of  the  surrogate,  or 
a  court  of  competent  jurisdiction,  before  they  are  rendered.  And 
in  case  of  a  guardian  rendering  voluntary  services,  the  broad  rule 
has  been  established  that  it  makes  no  difierenee  whether  he  applies 
to  the  surrogate  for  a  formal  order  directing  the  performance  of 
«uch  service,  and  fixing  the  compensation  for  it  before  the  service 
is  done,  or  whether,  after  such  a  service  has  been  rendered,  the 
surrogate  ratifies  and  aUows  it,  and  fixes  and  awards  the  charge 
against  the  estate  as  an  extra  compensation ;  for  in  each  case  the  sur- 
rogate is  asked  to  act  upon  the  representation  and  proof  of  the  guard- 
ian as  to  the  necessity,  the  extent,  and  the  value  of  the  services 
to  be  rendered,  or  which  have  been  rendered,  and  hence  there  may 
arise  the  incentive  on  the  part  of  the  guardian  to  create  or  mag- 
nify the  need^and  to  overrate  the  value  of  the  performance ;  there- 
fore the  settled  rule,  that  an  executor  or  administrator  or  guardian 
can  not  receive  from  the  estate  any  compensation  beyond  the  com- 
missions allowed  by  the  statute,  must  apply,  and  his  claim  for  such 
a  service  must  be  rejected  {Morgan  v.  Hannas,  13  Abl.  Pr.  N.  S. ' 
361,  rev'g  39  Barb.  20).* 

Advamces  to  henejlciaries.'] — Moneys  advanced  by  an  executor 
or  administrator,  out  of  his  own  resources,  to  a  legatee  or  distrib- 
utee, may  be  reimbursed  by  allowing  his  charge  therefor  on  his 
accounting  {Broome  v.  Van  Hooh,  5  iT.  Y.  Surr.  [1  Bedf.']  444). 
But  where  allowances  are  made  for  the  support  of  minors  in  the 
family  of  the  executor  or  administrator,  the  subject  of  offsetting  the 
value  of  their  services  should  be  considered  {Evertson  v.  Tappen, 
6  Johns.  Ch.  497). 

Dealing  for  his  own  'benefit.'] — It  is  a  fundamental  doctrine  in 
equity  that  an  executor  or  administrator  or  other  trustee  can  not 

*  Compare  the  Parsee  Merchant's  Case  (3  Daly,  629 ;  WAhb.  Pr.  N.  S.  207) ;  Hopper 
T.  Adee  (3  Duer,  235).  It  has  alao  been  held  that  an  executor  or  other  trustee  of 
a  fund  invested  in  land,  who'pays  the  highway  taxes  thereon  by  his  personal  labor, 
is  entitled  to  be  allowed  the  amount  thereof  in  hie  account,  aa  if  It  had  been  paid  in 
money  {Laming  v.  Lanmng,  45  Barb.  182 ;  s.  c.  1  Abb.  Pr.  N.  S.  280 ;  and  81  How.  Pr. 
55).    But  in  this  case  the  liability  is  created  and  liquidated  by  law. 
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deal  or  traffic  with  tlie  estate  for  his  own  emolument.  He  can  not 
be  permitted  to  raise  in  himself  an  interest  opposite  to  that  of  the 
party  for  whom  he  acts.  It  would  be  beyond  the  scope  of  our 
limits  to  discuss  fully  this  principle  of  the  law  of  trusts.  But  it 
should  be  observed  here  that  the  statute  fully  recognizes  this  prin- 
ciple ;  and  while  it  declares  that  the  surrogate  may  make  allowance 
to  any  executor  or  administrator  for  the  property  of  the  deceased 
perished  or  lost  without  the  fault  of  such  executor  or  adminis- 
trator (2  R.  S.  93,  §  56),  it  also  provides  that  no  profit  shall  be 
made  by  executors  or  administrators  by  the  increase,  nor  shall  they 
sustain  any  loss  by  the  decrease,  without  their  fault,  of  any  part 
of  the  estate  ;  but  they  shaU  account  for  such  increase,  and  shall 
be  allowed  for  such  decrease,  on  the  settlement  of  their  accoimts 
{Id.  §  57).  Hence  an  executor  who  compounds  debts,  or  buys  in 
for  less  than  is  due,  can  not  take  the  benefit  of  it  himself  *  (  Van 
Some  V.  FondM,  5  Johns.  Ch.  388 ;  ante,  p.  251).  And  the 
surrogate  has  power,  upon  the  accounting,  to  dfecree  a  purchase 
made  by  the  executor  or  administrator  of  property  belonging  to  the 
estate  to  be  void ;  and  he  should  charge  him  with  the  fuU  value, 
with  interest,  or  with  the  present  value,  upon  the  principles  ap- 
plicable to  trustees  generally  {Stiles  v.  Burch,  5  Paige,  132). 

MistaTce.'] — ^If  an  executor,  acting  in  good  faith,  make  a  mistake 
— as,  if  he  agree  to  surrender  a  term  for  less  than  its  worth,  suppos- 
ing it  forfeited — ^he  is  not  liable  for  the  loss  incurred ;  but  if,  after 
discovering  his  mistake,  he  goes  on  to  complete  the  transaction  and 
releases  the  right,  he  becomes  liable  {People  v.  Pleas,  'i  Johns.  Cas. 
376).  So  where,  in  good  faith,  he  permits  the  surviving  partner  to 
sell  the  joint  stock,  in  the  usual  course  of  business,  he  is  not  respon- 
sible for  a  loss.  But  he  is  responsible  for  the  loss  of  assets  which 
he  puts  into  the  firm  to  be  traded  with  {Thompson  v.  Brown,  4 
Johns.  Ch.  619). 

Loss  hy  rolhery.] — If  an  exec.utor  is  robbed  of  assets,  he  wHl  be 
exonerated,  upon  his  oath,  from  accounting  for  them.     And,  after 

*  The  old  and  strict  rule  of  law  was,  that  the  executor  or  administrator. could 
not  release  a  debt  without  being  responsible  for  it,  and  by  compounding  a  debt,  he 
took  it  to  himself,  and  was  bound  to  account  for  the  full  amount  (De  Diemar  t.  Van 
Wagenm,  1  Johns.  403). 


398  ACCOUNTINGS. 


By  Agent  or  Attorney. — Moneys  Temporarily  in  Hand. 

liis  death,  his  personal  representative  may  avail  himself  of  the  ex- 
cuse, though  uncorroborated  by  the  oath  of  him  whom  he  represents 
{Furman  v.  Coe,  1  Cai.  Gas.  96). 

By  agent'or  attorney.] — If  executors  or  administrators  employ, 
to  bring  a  suit,  a  person  who  is  not  authorized  to  practice,  they  may 
be  held  personally  liable  for  any  losses  that  may  ensue  from  his 
irregular  proceedings  *  (  Wakeman  v.  Hazleton,  3  Barb.  Oh.  148). 

Investments.] — In  applying,  upon  the  accounting,  the  rule  re- 
quiring a  trustee  to  be  faithful,  diligent  and  prudent  in  the  admin- 
istration of  the  estate,  a  question  often  arises  as  to  his  liability  for 
unprofitable  or  disastrous  investments.  The  duty  of  the  custodian 
of  the  estate  in  this  respect  has  already  been  discussed ;  and  he  may 
be  charged  upon  the  accounting  for  the  losses  incurred  in  a  depart- 
ure from  that  duty.  Where  the  executor  or  administrator  has 
divided  the  fund  by  making  separate  investments,  the  parties  in 
interest  are,  perhaps,  ordinarily  at  liberty  to  approve  and  sanction 
such  as  they  think  it  for  their  interest  to  approve,  and  to  disaffirm 
and  reject  investments  which  have  been  improperly  made  in  viola- 
tion of  the  duty  of  the  executor  or  administrator  {Kmg  v.  Talbot, 
40  N.  T.  Y6 ;  see  ante,  p.  250). 

Moneys  temporarily  in  hand.] — In  respect  to  moneys  tempo- 
rarily in  hand,  it  is  the  duty  of  the  executor  or  administrator  to 
deposit  them  with  some  solvent  bank  or  banking  institution  for 
safe  keeping,  in  order  that  they  may  be  paid  over  promptly  to  the 
person  entitled  by  law  to  receive  them.  If  a  deposit  is  thus  made 
with  care  and  prudence,  the  executor  or  administrator  will  not  be 
held  liable  for  a  loss  of  the  money  by  a  failure  of  the  bank,  unless 
the  money  be  mingled  in  deposit  with  his  own  funds.  But  if  it 
be  so  mingled,  or  if  the  deposit  be  made  in  his  individual  name, 
and  not  as  executor  or  administrator,  or  if  it  be  made  imder  an 
agreement  that  it  shall  remain  for  a  time,  thus  rendering  the  trans- 
action a  loan  and  not  a  deposit,  oraf  a.  deposit  originally  made  with 
prudence  is  continued  for  such  an  unreasonable  length  of  time  as 


*  Where  an  executor  gaye  securities,  due  to  his  testator,  to  an  attorney  to  collect, 
and  six  years  after  the  death  of  the  executor,  the  attorney  collected  the  money,  and 
applied  it  to  his  own  use,  and  became  insolvent, — Edd,  that  the  estate  of  the  executor 
was  not  chargeable  with  the  loss  {Rayner  v.  Pearsall,  3  Johm.  Oh.  578). 
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to  involve  a  breach  of  duty,  the  executor  or  administrator  may  be 
held  responsible  for  loss  arising  from  the  insolvency  of  the  bank 
{JSaskin  v.  JBasMn,  4  Lams.  90).  If  a  delay  occurs  by  reason  of 
the  pendency  of  a  suit  against  him  for  an  account  and  distribution, 
the  executor  or  administrator  should  ask  leave  to  pay  the  balance 
into  court,  or  to  invest  it  under  direction  of  the  court.  If  he  in- 
vests it,  without  authority,  on  inadequate  security,  he  will  be 
charged  with  it  {Hosack  v.  Rogers,  9  Paige,  461). 

Interest.'] — The  liability,  of  an  executor  or  administrator  for 
interest  upon  funds  in  his  hands  rests  upon  the  same  general  prin- 
ciple which'  is  applicable  to  other  trustees.  A  reasonable  time  to 
invest  or  appropriate  the  money  must  be  allowed,  which  may  vary 
according  to  circumstances.  In  ordinary  cases  six  months  may  be 
regarded  as  ample  time  for  this  purpose  [Halstead  v.  Hyman,  3 
Bradf.  426 ;  Dunscomi  v.  Dunsconib,  1  Johns.  Ch.  508  ;  Oil/man 
v.  Oilman,  2  Lans.  1).  During  the  first  year  it  is  commonly 
necessary  for  the  executor  or  administrator  to  keep  considerable 
sums  in  hand  to  answer  the  exigency  of  the  affairs  of  the  estate ; 
and  for  that  reason,  if  the  money  be  kept  separate,  not  mixed 
with  his  private  funds,  and  not  employed  by  him  for  his  own  ad- 
vantage, or  to  enhance  his  credit,  he  is  not  chargeable  with  inter- 
est during  that  year  {Ogil/vie  v.  OgiVoie,  1  Bradf.  356).  If  there 
has  been  no  unreasonable  delay,  and  he  has  not  applied  the  money 
to  his  own  use  or  profit,  he  is  not  chargeable' with  interest  {Minuse 
V.  Cox,  5  Johns.  Ch.  441).  After  that  period,  the  six  months'  rule 
is  generally  applicable,  except  as  to  moneys  which  the  distributees 
may  caU  for  at  any  time ;  and  as  to  such  funds,  if  kept  ready  to 
be  paid  over  on  demand,  delay  of  demand  is  no  ground  for  charg- 
ing interest  (Jacot  v.  Emmet,  11  Paige,  142 ;  Burtis  v.  Dodge,  1 
Bwrl.  Ch.  77;  and  see  Holley  v.  S.  G.  4  Edw.  284).*  The  exec- 
utor or  admiuistrator  is  chargeable  with  interest,  or  even  compoimd 
interest,  without  reference  to  the  question  of  delay  or  negligence, 
if  the  moneys  have  been  applied  by  him  to  his  own  use  [Manning 


*  Where  an  executor  has  paid  the  principal  of  a  trust  fiind  to  a  legatee  entitled 
to  an  annual  payment  of  its  income  only,  the  executor,  though  not  allowed  on  his 
accounting  to  credit  himself  with  the  payment  as  a  payment  of  principal,  can  not,  it 
seems,  be  required  to  pay  over  again  interest  upon  such  principal  (Saltus  v.  Salius,  2 
Xam.  9). 
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V.  Mannvng,  1  Johns.  Ch.  527 ;  Prescotfis  Estate,  1  Tuck.  430 ; 
HooWs  Estate,  Id.  396).  And  in  such  case,  if  he  lias  made  more 
tlian  interest,  the  beneficiaries  are  not  limited  to  charging  him 
with  interest,  but  they  may  require  him  to  account  for  the  whole 
profit.  After  long  delay  to  settle  the  estate,  the  executor  or  ad- 
ministrator may  be  charged  with  interest  on  the  fund  from  the 
time  of  the  expiration  of  the  18  months,  unless  he  shows  that  he 
had  the  money  constantly  on  hand  ready  to  be  paid  over  when 
called  for  {Hasler  v.  Hosier,  1  Bradf.  248;  see  also  Duffy  v. 
Duncan,  35  N.  Y.  IST).  In  such  a  case,  if  he  has  mixed  the  funds 
with  his  own,  or  has  neglected  to  keep  accounts  of  the  investments 
and  receipts  of  interest,  he  may  be  charged  with  interest  as  though 
he  had  kept  the  fund  invested  upon  interest  payable  periodically, 
as  if  the  payments  which  he  has  made  had  been  made  by  him 
from  the  interest  and  principal  thus  received  and  in  hand.  In  this 
manner  he  will  be  charged  with  compound  interest,  deducting, 
however,  from  the  accumulating  fund  the  payments  made  by  him  - 
at  the  time  they  were  made  {Spear  v.  Tinkham,  2  Barb.  Ch.  211). 
The  charge  of  compound  interest,  however,  is  made  upon  the 
ground  of  gross  delinquency  or  intentional  violation  of  duty* 
{Acherman  v.  Emott,  4  Barb.  626  ;  Lansing  v.  Lansing,  45  Id. 
182  ;  s.  c.  1  Abb.  Pr.  IST.  S.  280 ;  31  How.  Pr.  55 ;  see  anU,  p.  343). 
As  to  interest  on  debts  due  to  the  executor  or  administrator,  or 
advances  by  him,  see  Hosack  v.  Rogers  (9  Paige,  461) ;  Ma/nn  v. 
Lawrence  (3  Bradf.  424). 

Erroneous  payments.] — The  executor  or  administrator  is  held, 
moreover,  to  a  faithful  and  intelligent  application  of  the  assets  to 
actual  and  existing  liabilities,  such  as  the  assets  are  legally  ap- 
plicable to ;  and  if  he  assumes  to  pay  a  demand  which  has  no 
legal  foundation,  and  could  not  have  been  recovered,  the  claim 
may  properly  be  disallowed  on  his  accounting  {Dye  v.  Eerr,  15 
Barb.  444) ;  and  if  he  pays,  from  the  personal  assets,  a  debt  which 


*  An  administrator  caused  stock  of  the  testator  to  be  transferred  to  his  own 
name,  and  received  and  mingled  the  dividends  with  his  own  money, — Held,  that  he 
should  be  charged  with  the  dividends  as  they  were  received,  and  with  interest  on 
each  from  the  time  of  its  reception,  and  in  case  of  any  sale  and  reinvestment,  the 
dividends  or  income  of  the  reinvestment  should  be  in  like  manner  charged  with  in- 
terest {Garniss  v.  Gardiner,  1  JEdw.  128). 
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is  properly  chargeable  only  upon  the  real  property,  he  may  he  held 
to  account  as  if  no  such  payment  had  been  made,  and  must  look 
to  the  real  property  for  remuneration  {Johnson  v.  Corbett,  11 
Paige,  265).* 

Co-executors  and  administrator s.\ — ^Where  there  are  several 
"CO-executors  or  administrators,  one  or  more  of  whom  are  the  act- 
ing executors  or  administrators,  and  in  fact  receive,  hold  and  ad-- 
minister  the  funds,  they  are  to  be  deemed  primarily  chargeable 
"with  any  misapplication  of  the  assets  made  by  them ;  and,  on  an 
accounting,  the  surrogate,  instead  of  directing  aU  the  co-executors 
or  administrators  jointly  to  pay  the  amount  found  due,  should 
award,  in  the  first  instance,  that  it  be  collected  of  the  delinquent ; 
and  that,  if  it  can  not  be  so  collected,  the  others  who  are  second- 
arily liable  in  consequence  of  having  suffered  or  permitted  such 
misapplication  of  the  fund,  should  pay  the  deficiency  f  {Johnson 
V.  Gorhett,  11  Paige,  265). 

*  A  payment  of  expenses  of  real  property,  if  made  on  the  order  of  one  of  the 
heirs  who  is  also  one  of  the  next  of  Mn,  may  be  treated  as  a  payment  to  such  person 
as  one  of  the  next  of  Mn  {Banks  T.  Taylor,  10  Abb.  Pr.  191).  After  a  lapse  of  up- 
wards of  twenty  years  since  the  payment  by  an  executor  of  a  debt  barred  by  the 
■statute  of  limitations,  the  court  may  presume  that  the  executor,  in  paying  it,  had 
evidence  of  a  new  promise  by  the  testator ;  and  credit  may  be  allowed  accordingly 
for  such  payment  (Broome  T.  Van  Hook,  5  N.  Y.  Surr.  [1  Eedf.']  444).  The  payment, 
by  the  executor,  of  taxes  accruing  on  the  real  estate,  subsequent  to  the  testator's, 
death,  being  for  the  benefit  of  the  heirs,  the  court,  after  a  long  lapse  of  time,  wiU 
presume  a  request,  and  allow  it  as  a  charge  against  the  estate  {lb.)  So,  the  payment 
of  a  judgment,  obtained  against  the  executor  on  a  demand  barred  by  the  statute,  on 
proof  of  a  new  promise  made  by  him,  was  held  a  proper  charge  against  the  estate 
Every  presumption  must  be  given  in  favor  of  the  executor  after  a  long  lapse  of 
time — e.  g.,  twenty -one  years — that  he  had  good  and  sufficient  reasons  for  making 
the  new  promise  {lb.) 

t  Where  one  of  the  executors  becomes  the  acting  executor  by  the  consent  of  the 
others,  the  circumstance  of  the  individual  custody  of  assets  by  the  former  is  not  a 
breach  of  trust  in  the  others,  and  they  are  not  rendered  liable  for  his  act  in  collect- 
ing and  converting  to  his  own  use  a  fund  without  their  knowledge  {Banks  v.  Wilkes, 
3  Sandf.  Ch.  99).  For  an  executor  or  administrator  is  not  responsible  for  the  devas- 
tavit of  his  co-executor,  except  so  far  as  he  knew  and  assented  to  the  waste.  Merely 
permitting  the  other  to  receive  the  assets  does  not  render  Mm  answerable  therefor 
{Suilierland  v.  Brush,  1  Johns.  Ch.  lY ;  Mbnell  v.  MonsU,  5  Id.  283 ;  and  see  Manahan 
w.  Gibbons,  19  Johns.  427). 
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^ 5 , 

AETICLE  TENTH. 

THE   DECEEE  AND   ITS   EFFECT. 

Contents  of  the  decree.] — The  decree,  after  briefly  reciting  th& 
proceedings,  should  declare  that  the  executor  or  administrator  is 
charged  with 'a  specified  sum,  which  is  usually  the  amount  of  the 
inventory,  as  modified,  if  at  all,  upon  the  accounting,  by  proof  of 
additional  assets  or  erroneous  valuation,  or  of  losses  for  which  he 
is  not  liable,  and  it  should  declare  that  he  is  credited  with  the  ex- 
penses of  administration,  the  debts  paid,  and  other  sums  which 
have  been  liquidated,  established  and  allowed,  according  to  the 
principles  stated  in  the  preceding  pages.  The  costs  of  the  pro- 
ceeding should  also  be  awarded ;  and  the  payment  and  distribu- 
tion of  the  feurplus  remaining  should  be  directed  according  to  the 
rights  of  the  parties. 

Claims  in  dispute,  or  not  diie.] — If  it  appears  to  the  surro- 
gate, that  any  claim  exists  against  the  estate  of  the  deceased,  which 
is  not  then  due,  or  upon  which  a  suit  is  then  pending,  the  surro- 
gate must  allow  a  sum  sufficient  to  satisfy  such  claim,  or  the  pro- 
portion to  which  it  may  be  entitled,  to  be  retained  for  the  purpose 
of  being  applied  to  the  payment  of  such  claim  when  due,  or  when 
recovered,  or  of  being  distributed  according  to  law.  The  sum 
so  retained  may  be  left  in  the  hands  of  the  executor  or  adminis- 
trator, or  may  be  directed  by  the  suri'ogate  to  be  deposited  in  some 
safe  bank,  to  be  drawn  only  on  the  surrogate's  order  (2  H.  S.  96, 
§T4).  _ 

Apportionment  in  case  of  deficiency.] — If  the  fund  is  not  suf- 
ficient to  pay  all  the  debts  in  full,  the  pro  rata  dividend  is  to  be 
ascertained  by  adding  together  all  the  debts  due  to  creditors  of  the 
estate,  which  are  neither  secured  by  a  mortgage  upon  real  prop- 
erty, nor  entitled  to  a  preference  in  payment,  including  the  bal- 
ances of  mortgage  debts  not  fully  secured ;  and  the  percentage 
which  the  personal  estate  wiU  pay  of  that  amount  should  be  com- 
puted, although  some  of  those  debts  had  been  previously  paid 
by  the  representative,  either  wholly  or  in  part.*     From  the  pro 

*  See  Matter  of  Fhyfe  (5  N.  Y.  Lej.  Ohs.  331),  as  to  debts  not  presented  after  ad- 
vertisement made. 
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Tata  dividend  of  eacli  debt,  when  thus  ascertained,  there  should  be 
deducted  the  sum  or  sums  already  paid  thereon,  if  any,^by  the  ex- 
ecutor or  administrator ;  and  the  surrogate  should  only  decree  pay- 
ment of  the  deficiency  of  each  creditor's  fro  rata  share  which  he  has 
not  already  received  {Johnson  v.  Cortett,  11  Paige,  265).  Where 
the  decedent  owed  a  debt  to  a  creditor  who  was  iadebted  to  the  de- 
cedent in  a  larger  amount,  the  debt  of  the  decedent  should  not  be 
added  to  his  other  debts  in  computing  the  jpro  rata  dividend,  but 
it  should  be  offset  against  the  larger  debt  due  to  the  decedent ; 
and  the  balance  of  such  larger  debt  only  should  be  charged  to  the 
executor  or  administrator  in  the  account  of  the  estate  which  has 
come  to  his  hands.  And  where  the  smaller  debt  was  due  to  the  de- 
cedent, it  should  be  deducted  from  the  larger  debt  of  his  creditor, 
and  the  balance  only  should  be  brought  into  the  account  as  the 
debt  of  the  decedent  upon  which  the  pro  rata  dividend  to  cred- 
itors is  to  be  computed  (/5.) 

Abatement  of  legacies.] — If  there  is  a  will,  and  the  fund  is 
suflBcient  to  pay  all  debts,  but  not  to  satisfy  also  the  legacies,  the 
latter  must  be  paid  ia  part  or  in  order  according  to  the  principles 
explained  in  the  chapter  on  legacies  (see  ante,  p.  329). 

Surplus.] — If  there  remains  a  surplus  after  payment  of  debts 
and  legacies,  it  is  to  be  distributed  by  the  decree,  in  the  manner 
prescribed  by  the  statute  of  distributions,  the  provisions  of  which 
have  been  fully  stated,  for  the  greater  convenience  of  the  reader, 
in  the  earher  part  of  this  volume  (see  ante,  p.  48). 

Ad/vancements.'] — If  the  decedent,  in  his  lifetime,  advanced  to 
his  child  or  legatee  the  share  or  any  portion  of  the  share  which 
the  law  or  the  will  would  have  given,  shck  payment  is  to  be  con- 
sidered in  the  distribution.  The  term  "  advancements,"  as  used 
in  this  connection,  is  of  much  narrower  signification  than  the  gen- 
eral word  "advances,"  which  includes  any  loan  or  gift  (CAase  v. 
Ewing,  51  BarT).  597,  912).  The  statute  provides  that  where  no 
real  estate  descends  to  the  heirs,  if  the  child  of  a  decedent  has 
been  advanced  by  the  decedent  by  settlement  or  portion  of  real  or 
personal  estate,  the  value  of  the  advancement  must  be  reckoned 
with  that  part  of  the  surplus  of  the  personal  estate  which  remains 
to  be  distributed  among  the  children  ;  and  if  the  advancement  is 
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equal  or  superior  to  the  amount,  which,  according  to  'the  statute 
of  distributions,  would  be  distributed  to  such  child,  as  his  share  of 
such  surplus  and  advancement,  then  such  child  and  his  descendants 
must  be  excluded  from  any  share  in  the  distribution  of  the  surplus 
(2  R.  S.  9Y,  ^§  76,  78).  If  not  equal  to  such  amount,  such  child, 
or  his  descendants,  is  entitled  to  so  much  only  as  is  suiScient  to 
equalize  as  near  as  may  be,  the  shares  of  all  the  children  {Ih. 
§  77).  But  the  maintaining  or  educating,  or  the  giving  of  money 
to  a  child,  without  a  view  to  a  portion  or  settlement  in  life,  is  not 
an  advanceihent,  within  the  rale  (/5.  §  78).  Advancements  on 
account  of  legacies  to  children  or  persons  standing  in  place  of  chil- 
dren, may  likewise  be  made ;  and  in  such  a  case  the  legacy  is  to 
that  extent  adeemed  or  satisfied ;  and  the  residue  only  is  to  be  paid 
from  the  assets  (see  ante,  pp.  329,  354). 

Aft6r-l)orn  children  and  witnesses.] — In  respect  to  the  distribu- 
tion among  the  next  of  kin,  a  child  bom  to  a  testator  after  the 
making  of  the  will,  is,  as  we  have  seen  {ante,  pp.  331, 353),  entitled 
to  succeed  to  the  personal  estate  as  well  as  to  the  real,  as  if  no  will 
had  been  made ;  and  the  same  rule  applies  in  favor  of  one  pf  the 
next  of  kin,  who  by  reason  of  being  a  subscribing  witness,  and 
necessarily  testifying  on  probate,  has  lost  his  right  to  take  under 
the  wiU  (2  S.  S.  456,  §§  62,  66). 

Unclaimed  surplus.] — "When  administration  is  granted  to  any 
one  not  the  widow  or  next  of  kin  of  the  deceased,  and  no  one 
appears  to  claim  the  personal  estate  of  the  deceased  within  two 
years,  the  surplus  is  to  be  paid  into  the  treasury  of  the  state,  for 
the  benefit  of  those  who  may  thereafter  appear  entitled  to  it  (2 
R.  S.  9S,  ^' SI). 

Fim,<il  distribution.] — Finally,  the  decree  should  direct  a  pay- 
ment and  distribution  among  the  creditors,  legatees  and  next  of 
kin,  who  upon  these  principles  are  entitled  to  receive  the  surplus ; 
and  thus  determine  all  questions  concerning  the  debts  and  claims 
(except  demands  of  creditors  against  the  estate  which  are  disputed), 
and  legacies,  bequests,  and  distributive  shares,  and  to  whom  the 
same  are  payable,  and  the  sum  to  be  paid  to  each  (2  R.  S.  95, 
§'ri).* 

*  A  decree  which  merely  settle^  the  account  of  an  executor  by  fixing  the  amount 
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Delivery  of  specific  assets.] — In  the  final  decree  the  surrogate, 
upon  the  written  consent  of  the  parties  who  have  appeared,  may 
direct  the  delivery  and  assignment  of  any  unsold  assets  or  any 
securities  of  the  estate,  aihong  those  entitled  to  payment  or  distri- 
bution, in  lieu  of  so  much  money  as  the  articles  are  ascertained  to 
be  worth,  the  value  to  be  fixed  by  a  sworn  appraisal  by  persons 
appointed  by  the  surrogate  (2  li.  8.  95,  §  T2). 

Effect  of  the  decree  J — The  final  settlement  of  the  account,  and 
its  allowance  by  the  surrogate,  or  upon  appeal,  is  conclusive  evi- 
dence against  aU  creditors,  legatees,  next  of  kin  of  the  deceased, 
and  all  persons  in  any  way  interested  in  the  estate,  upon  whom 
the  citation  was  duly  served,  either  personally  or  by  publication, 
'of  the  following  facts,  and  of  no  others :  1.  That  the  charges 
for  moneys  paid  to  creditors,  to  legatees,  to  the  next  of  kin,  and 
for  necessary  expenses,  were  correct ;  2.  That  the  executor  or  ad- 
ministrator has  been  charged  all  the  interest  for  moneys  received 
by  him,  and  embraced  in  his  account,  for  which  he  was  legally 
accountable ;  3.  That  the  moneys  stated  as  collected  were  all  that 
were  collectible,  on  the  debts  stated  in  the  account,  at  the  time  of 
its  settlement ;  and  4.  That  the  allowances  and  charges  for  de- 
crease or  increase  in  the  value  of  any  assets  were  correctly  made 
(2  R.  S.  94,  §  65;  and  see  Brown  v.  Brown,  53  Barh.  21^). 

Jurisdiction  may  still  he  questioned^] — The  above  provision  does 
not  cure  defects  in  the  jurisdiction  of  the  subject-matter  of  the 
settlement.     The  decree  is  not  conclusive,  even  in  the  respects  \ 
enumerated,  as  to  a  claim  of  which  the  surrogate  had  not  jurisdic-  f 
tion  {Tucker  y.  Tucker,  4  Abb.  Ct.  App.  Dec.  428). 

Row  farr  the  decree  is  conclusive.] — The  decree  establishes 
not  only  the  fact  that  the  payments  were  made,  but  that  they  were 
rightfully  made.  The  validity  of  the  debt  and  the  right  of  the 
party  to  whom  it  is  paid  is  adjudged,  as  well  as  the  fact  of  pay- 
ment {Wright  v.  Ileth.  Episc.  Church,  TLoffm.  202).  Hence  a 
judgment  creditor  who  was  a  party  to  the  accounting  is  barred  by 

of  the  Ijalance  in  his  hands  subject  to  distribution,  but  which  does  not  direct  a  dis- 
tribution, or  name  the  distributees,  or  provide  any  mode  of  ascertaining  them,  or 
the  shares  due  to  them,  respectively,  can  not  be  made  the  foundation  of  an  action 
by  one  claiming  to  be  entitled  to  one  of  such  distributive  shares  (JolmsoriY.  Richards, 
3  Hun,  454). 
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the  decree  from  bringing  thereafter  a  creditor's  suit  to  impeach  as 
fraudulent  the  settlements  made  by  the  executor  or  administrator, 
and  embraced  in  the  account  {Rose  v.  Lewis,  3  Lans.  320).  The 
decree,  however,  and  the  formal  discharge  contained  in  it,  relates 
only  to  his  accounts  up  to  that  period ;  other  assets  may  be  real- 
ized, and  new  liabilities  incurred ;  and  where,  on  the  accounting, 
a  creditor  does  not  take  his  share  of  the  fund,  the  executor  retains 
it  in  the  capacity  of  an  executor  [Paff  v.  Kvrmey,  1  Bradf.  1 ; 
compare,  however,  Paff  v.  Kinney,  5  Sandf.  380).  A  creditor 
who  does  not  present  his  claim,  is  not  barred  by  the  decree,  except 
from  resort  to  the  assets  included  in  the  decree.  The  decree  is 
conclusive  only  so  far  as  it  is  expressly  made  conclusive  by  statute. 
Though  a  creditor  who  does  not  appear  loses  his  claim  on  the 
particular  fund,  he  retains  it  against  the  estate  {Bcmk  of  Pough- 
Jceepsie  v.  Hasbrouck,  6  iT".  Y.  216).*  So  where  the  accounting 
is  by  co-executors  'or  co-administrators,  it  is  no  bar  to  an  action  by 
one  against  the  other,  for  a  debt  due  by  the  latter  to  the  estate, 
and  which  did  not  enter  into  the  accounting  f  (  Wurts  v.  Jenkins, 
11  Barb.  546).  The  decree  is  made  conclusive  as  evidence  y  it  is 
reviewable  on  appeal  {Stiles  v.  Burch,  5  Paige,  132),  and  may  be 
also  re-opened  by  the  surrogate  to  correct  a  mistake  by  amend- 
ment— e.  g.,  to  require  a  further  account  in  respect  to  a  svmi  re- 
ceived by  the  accounting  party,  with  which  he  had  charged  himself 
at  less  than  the  real  amount  %  {Sipperly  v.  Baucus,  24  If.  Y^&  ; 


*  Tu  that  case  the  payee  of  a  note  of  the  intestate  had  pledged  it,  but  concealing 
this  fact,  he  claimed  payment  from  the  administrator,  representing  that  it  was  lost, 
and  the  administrator  paid  him,  and,  upon  his  final  accounting,  had  it  allowed  to 
himself,  upon  the  distribution.  It  was  held  that  the  payee,  who  had  not  presented 
the  demand,  nor  appeared  before  the  surrogate,  was  entitled  to  proceed  against  the 
estate,  or  to  recover  the  money  from  the  administrator,  as  received  to  his  use. 

f  Where  a  citation  to  compel  the  administrator  and  administratrix  to  account,  was 
served  on  the  former  only,  who,  upon  its  return,  applied  for  a  citation  to  all  parties 
interested  to  attend  a  final  accounting,  and  all  attended,  including  the  administra- 
trix ;  but  the  administrator,  who  seemed  to  act  alone  as  such,  accounted  alone,  and 
was  treated  by  the  surrogate  as  accountable  for  the  whole  estate, — Held,  that  this 
was  a  final  settlement  of  the  whole  estate,  and  not  a  partial  settlement  of  the  ac- 
counts of  only  one  of  its  representatives  (People  v.  Townsmd,  37  Barb.  5!i0). 

X  Where  executors  distributed,  in  Idnd,  assets  consisting  of  things  in  action, 
guaranteeing  their  collection,  and  subsequently  had  a  final  accounting  and  distribu- 
tion of  the  remainder  of  the  estate, — Held,  that  the  decree  on  the  accounting  should 
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•compare  brick's  Estate,  15  Abb.  Pr.  12).  Such  an  accoimting  is 
as  conclusive  against  infants  as  it  is  against  other  parties.  Ecclesi- 
astical or  surrogates'  courts  have  not  power,  unless  it  is  conferred 
by  statute,  to  open  a  decree  afEecting  an  infant,  after  the  infant 
attains  majority.  It  is  only  in  case  of  bad  faith  on  the  part  of 
the  guardian  ad  litem  or  executor,  or  fraud  or  surprise  upon  the 
court,  that  the  infant  is  entitled  to  have  such  decree  set  aside 
{BricKs  Estate,  above).  The  allowance  made  by  a  surrogate  for 
the  costs  and  counsel  fees  on  an  accounting,  is  not  conclusive  in 
an  action  by  the  attorney  to  recover  for  his  services  and  disburse- 
ments {Mygatt  v.  Wilcox,  1  Lans.  55,  affi'd  in  45  If.  Y.  306). 

Th^  obligation  of  the  executor,  c&c] — The  usual  provision  that 
the  executor  or  administrator  pay  over  the  balance  found  in  his 
"hands  is  not  a  payment  so  as  to  discharge  him,  nor  is  it  a  payment 
so  as  to  exonerate  the  fund  distributable,  as  against  the  person  to 
whom  it  is  made  payable.  The  decree  gives  to  the  distributee  a 
remedy  against  the  executor  personally  for  his  proportion  of  the 
■fund  found  to  be  in  the  hands  of  the  latter.  But  this  remedy  is 
cumulative,  and  does  not  impair  in  the  least  the  remedy  against 
the  fund  itseH.  Nothing  short  of  actual  payment,  or  some  act  of 
the  distributee  to  its  prejudice,  will  exonerate  the  trust  fund  from 
the  claims  of  the  distributee  *  {Glapp  v.  Meserole,  38  Ba/rb.  661, 
affi'd  in  1  Abb.  Gt.  App.  Dec.  362). 

not  he  opened  on  account  of  a  loss  on  the  things  in  action,  hut  th6  parties  concerned 
must  resort  to  the  guaranty  {Redmond  v.  Ely,  2  Bradf.  1'75). 

*  An  administrator,  having  sold  land,  under  a  surrogate's  order,  and  taken  a 
bond  and  mortgage  from  the  purchaser,  to  secure  the  price,  drew  an  order  on  the 
purchaser,  in  favor  of  A.,  for  part  of  the  debt,  stating  in  the  order  that  the  amount 
.  should  be  credited  on  the  bond  and  mortgage ;  but  the  purchaser  refused  to  pay  the 
order,  as  the  bond  and  mortgage  had  been  assigned  to  B.  Held,  that  the  administra- 
tor, having  received  the  full  amount  of  the  bond  and  mortgage  from  the  assignee, 
and  having  been  credited  for  the  amount  of  the  debt  to  A.,  in  his  account  with  the 
surrogate,  was  personally  liable  to  A.  for  the  amount  of  the  order,  as  for  so  much 
■money  had  and  received  to  the  use  of  A.  (Mosher  v.  Hubhard,  13  Johns.  610). 
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Art.  1. — Appointment  and  general  powers. 
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3. — Removal  and  resignation.  . 


ARTICLE   FIRST. 

APPOmTMENT   AND   GBNEEAl   POWERS. 

Testamentary  and  voluntary  guardians.'] — Under  our  present 
statutes  (2  JR.  S.  150,  §  1),  the  father  of  a  minor  unmarried  child, 
or  of  a  child  likely  to  be  bom,  may,  by  deed  *  or  last  will,f  appoint 
any  person  or  persons  as  guardian,  for  the  custody  and  tuition  of 
such  child  during  minority,  or  for  any  less  time.  And  (by  1  Z- 
1871,  p.  39,  e.  32,  §  1)  in  case  of  omission  of  such  appointment  by 
the  father,  and  of  his  death,  the  mother  may,  in  like  manner,  make 
such  appointment.  Such  disposition  vests  the  appointee  with  the 
powers,  and  subjects  him  to  the  duties,  of  guardian  of  such  child, 
with  respect  of  its  custody,  support,  maintenance,  and  education, 
out  of  the  estate  (see  Glarh  v.  Montgomery,  28  Barb.  464),  and  of 
the  custody  aiyi  management  of  the  personal  estate  and  profits  of 
the  real  estate  ;  and  is  valid  and  effectual  against  every  other  per- 
son claiming  the  custody  or  tuition  of  such  minor,  as  guardian  in. 
socage  or  otherwise  (2  R.  S.  160,  §§  2, 3) ;  and  is  not  defeated  by 
a  subsequent  appointment  by  the  surrogate  {People  esc  rel.  Brooh- 

*  Proceedings  for  formal  adoption  of  children,  with  order  of  county  judge,  are 
given  by  X.  1873,  c.  830. 

f  It  is  said,  in  2  Kenfs  Com.  225,  that  a  will  merely  appointing  a  testamentary 
guardian  need  not  be  proved.  There  is  no  statutory  provision  on  this  point.  By  the 
act  of  1862,  a  testamentary  guardianship  can  not  be  created  by  the  father,  unless  the 
mother,  if  living,  signifies  her  assent  thereto  in  writing  (£.  1862,  p.  345,  c.  1Y2,  §  6). 
As  to  what  language  in  a  wiU  amounts  to  an  appointment  of  a  guardian,  see  Corngan. 
V.  Kiernan  (1  Bradf.  208).  As  to  the  distinction  between  the  functions  of  the  same 
person  having  distinct  appointments  as  general  and  as  special  guardian,  and  the  re- 
sponsibility of  his  sureties  in  consequence,  see  Swarthout  v.  Oaks  (62  Barb,  622)  ; 
Mmr  V.  Wilson  {Hoph.  512) ;  Tuttle  v.  Eeavy  (59  Barh.  334). 
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lyn  Industrial  School  y.  Kearney,  31  Barh.  430 ;  19  How.  Pr. 
493  ;  21  How-  Pr.  Y4).  The  guardiansMp  of  the  person  and  of 
the  property,  of  an  infant  is  usually  committed  to  the  same  person. 
The  power  given  by  the  Kevised  Statutes  is  not  confined  to  the 
appointment  of  guardians  of  the  estate,  or  of  infants  who  have  an 
estate. 

Relatme  powers  of  supreme  court  and  surrogate.'] — Guardians 
for  minors  may  be  appointed  by  the  supreme  court  or  by  the  sur- 
rogate. Appointment  in  the  supreme  court  is  by  proceedings 
which  are  regulated  by  Kules  64,  65,  and  66,  of  18T4.  The  su- 
preme court,  as  the  successor  of  the  court  of  chancery,  acts  as  the 
guardian  of  all  infants,  and  this  is  regarded  as  one  of  its  important  • 
functions,  and  this  power  of  the  suprenie  court  is  paramount  to 
that  of  the  surrogate ;  and  the  fact  that  the  surrogate  has  appointed 
a  guardian  of  the  person  or  estate,  or  both,  does  not  interfere  .with 
the  power  of  the  supreme  court  to  control  the  custody  of  the 
minor  (  Wilcox  v.  Wilcox,  14  JST.  Y.  575,  affi'g  22  Barh.  178).  The 
guardian,  whether  appointed  by  the  surrogate  or  in  any  other  way, 
is  deemed  an  officer  of  the  supreme  court,  within  the  rule  that  he 
may  be  summarily  proceeded  against  by  that  court  and  removed, 
and  compelled  to  account  there  {Disirow  v.  Henshaw,  8  Cow.  349 ; 
and  see  Exp.  Qrumh,  2  Johns.  Ch.  349;  Matter  of  Andrews,  1 
Id.  99  ;  Matter  of  Dyer,  5  Paige,  534).  And  the  surrogate  has^ 
not  concurrent  jurisdiction  with  the  supreme  court  to  remove  or 
change  a  guardian  appointed  by  that  court,  or  to  compel  such  a 
guardian  to  account  either  before  or  after  removal  {Matter  of' 
Dyer,  above  cited). 

Jurisdiction  of  the  surrogate.^ — On  such  an  application,  the  ju- 
risdiction of  the  surrogate  depends  on  the  fact  of  the  residence  of 
the  minor  within  his  county  {Brown  v.  lynch,  2  Bradf.  214) ;  not 
on  the  domicile  or  legal  residence,  but  on  the  actual  residence  {Mat- 
ter of  Pierce,  12  Hmv.  Pr.  532 ;  see  also  Exp.  Bartlett,  4  Bradf. 
221 ;  Matter  of  Hughes,  1  Tuck.  38) ;  and  he  has  power  to  ap- 
point any  person  as  guardian  for  an  infant,  even  though  the  father 
be  living ;  but,  in  such  case,  the  father  must  be  personally  served 
with  notice  of  the  application  at  least  ten  days  prior  to  the  ap- 
pointment (2  P.  S.  151,  §  6,  as  am'd  by  L.  1870,  c.  341,  §  1 ;  Z. 
1871,  c.  708,  §  1). 
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Limit  of  age.'] — ^When  appointment  is  made  by  the  surrogate, 
the  proceedings  differ  according  as  the  infant  is  of  the  age  of 
fourteen  years  or  is  under  that  age  ;  in  the  former  case,  he  may 
apply  for  himself  and  nominate  his  guardian. 

Minors  of  fourteen  and  tcpwards.] — Any  unmarried  minor  of 
the  age  of  fourteen  or  upwards,  for  whom  no  guardian  has  been 
appointed  by  the  parent,  may  apply  by  petition  to  the  surrogate 
of  the  county  where  the  residence  of  such  minor  may  be,  for  the 
appointment  of  such  guardian  as  the  minor  may  nominate,  subject 
to  the  approbation  of  the  surrogate  (2  H.  S.  150,  §  4).  Such 
allowance  or  approbation  by  the  surrogate  gives  effect  to  a  nom- 
ination by  the  infant,  which  would  otherwise  be  nugatory.  If  an 
infant  over  fourteen  years  of  age  neglects  to  nominate  a  person 
for  the  guardianship,  it  seems  that  the  surrogate  has  no  power  to 
do  so  {Sherman  v.  BaMou,  8  Cow.  304). 

Minors  under  fourteen.] — ^If  the  minor  is  under  fourteen,  any 
relative  or  other  person,  in  his  behalf,  may  apply  by  petition 
(Button  V.  Button,  8  How.  Pr.  99),  to  the  surrogate  for  the  ap- 
pointment of  a  guardian,  until  the  minor  arrive  at  the  age  of  four- 
teen, and  until  another  guardian  be  appointed  (2  B.  8.  151,  §  5). 

Inquiries.] — Upon  either  application,  it  is  the  duty  of  the  surro- 
gate, in  all  cases,  to  inquire  into  the  circumstances  of  the  minor, 
and  ascertain  the  amoimt  of  his  personal  property,  and  the  value 
of  the  rents  and  profits  of  his  real  estate,  and  for  this  purpose  may 
<3ompel  any  person  to  appear  before  him,^  and  testify  in  relation 
thereto  {Id.  ;  and  see  L.  1837,  c.  460,  §  44)  ;  and  may  direct  no- 
tice to  parties  (though  not  relatives)  likely  to  feel  interested  in  the 
welfare  of  the  minor,  whether  residing  in  the  county,  or  state,  or 
even  in  a  foreign  country.  In  this  respect,  his  course  of  procedure 
is  just  as  undefined  by  statute,  and  just  as  discretionary,  as  that  of 
the  supreme  court  or  of  the  English  court  of  chancery ;  and  having 
once  obtained  cognizance  of  the  subject-matter,  by  the  residence 
of  the  minor  and  application  for  guardianship,  his  jurisdiction  is 
as  broad' as  that  of  those  courts  {Exp.  Dawson,  3  Bradf.  130). 

The  hearing.] — In  cases  of  application  for  minors  under  fourteen, 
the  surrogate  must  assign  a  day  for  the  hearing ;  but  this  may  be 
the  day  on  which  the  petition  is  presented,  if  he  shall  determine 
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that  notice  to  the  relatives  need  not  be  given.  And  this  will  be 
presumed  to  be  the  case,  where  there  is  nothing  to  show  that  this 
course  was  not  taken  {People  v.  Wilcox,  22  Bcvrb.  ITS).  But, 
though  notice  of  the  hearing  to  the  relatives  is  within  the  dis- 
cretion of  the  surrogate  {Id. ;  2  R.  S.  151,  §  5),  yet  it  is  deemed 
necessary,  for  the'purpose  of  having  the  rights  of  the  infant  prop- 
erly attended  to  ( Underhill  v.  Dennis,  9  Paige,  202 ;  White  v. 
Pomeroy,  1  Barb.  640),  and  to  enable  them  to  attend,  if  they 
thiak  proper,  not  as  parties,  but  for  the  purpose  of  giving  the  sur- 
rogate the  requisite  information  as  to  the  value  of  the  infant's 
property,  and  as  to  the  propriety  of  the  appointment  of  the  appli- 
cant or  person  named  in  the  petition  {Kellinger  v.  Boe,  7  Paige, 
362  ;  Cosine  v.  JETorn,  1  Bradf.  143).  Especially  is  such  notice 
requisite  where  the  application  is  made  by  a  person  not  connected 
with  the  infant  by  blood  or  affinity  (Morehouse  v.  Cook,  Hopk. 
226).  And  it  has  been  held  that  where  the  surrogate  omits  to 
make  proper  inquiries  as  to  who  are  the  relatives,  or  to  cause  the 
near  relatives  to  be  notified,  the  appointment  may  be  set  aside 
(  Underhill  v.  Dennis,  9  Paige^'i^'i). 

General  principles  regulating  the  appointment.'] — In  making 
the  appointment,  the  surrogate's  power  and  discretion  are  entirely 
unlimited,  except  by  such  known  and  established  principles  as 
govern  the  conscience  of  aU  courts  of  equity,  and  is  not  under  the 
control  of  the  relatives  in  any  respect  {Exp.  Dawson,  3  Bradf.  130), 
and  his  power  is  to  be  exercised  in  accordance  with  what  appears  to 
be  for  the  best  interest  of  the  minor,  taking  into  view  not  merely 
his  temporary  welfare,  but  the  state  of  his  affections,  attachments, 
his  training,  education,  and  morals  {Foster  v.  Mott,  3  Bradf.  409), 
and  also  the  expressed  wishes  of  the  deceased  parents  {Id. ;  TJrv- 
derhill  v.  Dennis,  9  Paige,  202  ;  Bennett  v.  Byrne,  '2,  Barb.  Ch. 
216 ;  Matter  of  Pierce,  12  How.  Pr.  532  ;  Cozine  v.  Horn,  1 
Bradf.  143).* 

Effect  of  o/n  appointment^ — ^Where  the  petition,  pursuant  to 
2  R.  8.  150,  §  5,  contains  sufficient  facts  to  give  the  surrogate  juris- 
diction of  the  person  of  the  infant,  and  he  proceeds  regularly  and 


*  The  objection  that  the  surrogate  has  appointed  his  own  relative  as  guardian 
does  not  go  to  the  jurisdiction  ( Underhill  v.  Dennis,  9  Paige,  202). 
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appoints  a  guardian,  the  appointment  is  valid  until  it  is  reversed  or 
vacated  by  a  direct  proceeding  for  that  purpose,  and  although  the 
infant  never  resided  in  the  count j  of  such  surrogate,  an  action  to 
vacate  the  appointment  can  not  be  maintained  {Dutton  v.  Dutton, 
8  Eow.  Pr.  99 ;  and  see  Matter  of  Pierce,  12  Id.  532).  The 
term  of  office  of  a  guardian  appointed  when  an  infant  is  under 
fourteen  years  of  age,  nominally  expires  when  the  infant  attains 
the  age  of  fourteen  years.  After  the  infant  attains  that  age,  he  is 
however,  not  entitled  as  of  course,  to  elect  a  new  guardian  {Matter 
of  Nicholl,  1  Johns,.  Ch.  25  ;  Matter  of  Dyer,  5  Paige,  534),  but 
the  person  so  appointed  continues  to  retain  all  the  powers  and 
authority,  and  is  subject  to  aU  the  duties  and  liabilities,  of  a  guard- 
ian, until  another  guardian  is  appointed,  or  such  first  guardian  is 
discharged  according  to  law*  (2  R.  S.  151,  §  10). 

Several  guardians.] — The  trust  of  two  or  more  guardians  of 
the  same  infant  is,  in  its  nature,  joint  and  several,  and  they  may 
act  separately  or  in  conjunction.  They  are  jointly  responsible  for 
joint  acts,  and  each  is  solely  responsible  for  his  own  acts  and  de 
faults,  in  which  the  others  did  not  participate,  and  the  fact  that 
they  gave  a  joint  and  several  bond  to  the  surrogate,  with  the  same 
sureties,  for  the  discharge  of  their  trust,  does  not  vary  their  lia- 
bility {Kirby  v.  Turner,  Hoph.  309). 

Guardians  must  give  security.] — Before  appointing  a  guardian, 
the  surrogate  must  require  of  him  a  bond  to  the  minor,  with  suffi- 
cient security  \  to  be  approved  by  the  sun'ogate,  in  a  penalty  double 
the  amount  of  the  personal  estate,  and  of  the  value  of  the  rents 

*  Tie  marriage  of  a  female  ward  terminates  the  guardianship,  though  it  is 
otherwise  of  the  marriage  of  a  male  ward  {BricKs  Estate,  15  Ahb.  Pr.  12).  The 
guardianship  of  a  judicially  appointed  guardian,  as  well  as  of  a  testamentary  guard- 
ian, is  deemed  an  authority  coupled  with  an  interest ;  and  where  two  guardians  are 
appointed,  and  one  of  them  dies,  it  continues  to  the  survivor  {People  v.  Byron,,  3 
Johns.  Cos.  53). 

\  As  to  when  the  renewal  of  the  security  may  be  compelled  (see  X.  1837,  p.  532, 
c.  460,  §§■  46-50).  In  the  county  of  New  York,  a  surety  of  a  guardian  appointed  by 
the  surrogate  of  that  county,  may  apply  to  him  to  be  released  from  responsibility  on 
account  of  the  future  acts  or  defaults  of  the  guardian,  and  thereupon  the  like  pro- 
ceedings may  be  had  as  upon  the  application  of  the  surety  of  an  administrator  to 
be  released  (i.  1870,  c.  359,  §  5). 
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and  profits  of  the  real  estate,  conditioned,  faitMully,  in  all  things 
to  discharge  the  duty  of  a  guardian  to  sucK  minor,  according  to 
law,  and  to  render  a  true  and  just  account  of  all  moneys  and  prop- 
erty received  by  him,  and  of  the  application  thereof,  and  of  his 
guardianship  in  all  respects,  to  any  court  having  cognizance  thereof, 
when  required  (2  E.  S.  151,  §  8 ;  Bennett  v.  Byrne,  2  Barb.  Ch. 
216).  And  the  bond  must  be  retained  in  the  surrogate's  office ; 
and,  in  case  of  a  breach,  may  be  prosecuted  in  the  name  of  the 
ward,  although  he  may  not  have  arrived  at  full  age,  by  a  guardian 
ad  litem,  whenever  the  surrogate  directs  (2  B.  8.  151,  §  9). 

Powers  and  duties  of  guardians.'] — ^E very  guardian  appointed 
by  a  surrogate  has  the  same  powers  as  a  testamentary  guardian, 
and  during  the  continuance  of  the  trust,  is  required  to  safely  keep 
the  property  of  his  ward,  and  to  sustain  the  ward  out  of  the  income 
of  the  estate  or  such  other  moneys  of  the  ward  as  he  may  have, 
under  penalty  of  forfeiture  of  the  trust,  and  of  thrice  the  sum  at 
which  damages  may  be  taxed  by  a  jury ;  and  upon  the  majority  of 
the  ward,  to  deliver  such  property  to  him,  and  render  to  him  an 
account  of  the  issues  and.  profits  of  the  estate  *  (2  B.  S.  153,  §§  20, 
21). 

*  As  to  the  powers  of  a  guardian  in  respect  to  property,  see  Pmjiltney  v.  Randall 
{^  Bom.  232);  Jackson  N.  Sears  [V)  Johns.  435);  Thompson  v.  Brovm  (4  Johns.  Ch. 
619);  Crmet  y.  Tallm<tdge  (1  Id.  561);  -Field  v.  Schieffelin  (Y  Id.  150);  Emerson  y. 
Spicer  (46  N'.  Y.  594,  affi'g  55  Barb.  428);  Pond  v.  Curiiss  {1  Wend.  45);  Putnam  v. 
Pitchie  (6  Paige,  390);  Chapman  r.  nbbets  (33  iV.  Y.  289);  Bostwick  v.  Atkins  (3  Id. 
53);  'Burtis  v.  Brush  (6  N.  Y.  Surr.  [1  Bedf.l  448);  Lowy.  Purdy{2  Lam.  422);  De 
Peyster  v.  Clarkson  (2  Wend.  11,  affi'g  HnpMns,  424) ;  White  v.  Parker  (8  Barb.  48) ; 
Hassardy.  iJow«  (11  Id.  22);  Thackery.  Senderson{%Z  Id.'ill);  Matter  of  Jackson  {I 
Tuck.  "71^ ;  Copley  y.  ONiel  (1  Lam.  214);  Banks  y.  Taylor  (10  ^166.  Pr.  199) ;  Van 
Bpps  y.  Van  Dmsen  (4  Paige,  64) ;  Hoyt  y.  Hilton  (2  Edw.  202). 

As  to  demands,  compromises  and  suits,  see  Wliite  y.  Parker  (8  Barb.  48);  Tattle 
y.  Heavy  (59  Id.  334) ;  Thomas  y.  Bennett  (56  Id.  197) ;  Chittenderis  Estate  (1  Tuck. 
251);  Chapman  v.  Tibbetls  (23  If.  Y.  289);  Weed  y.  Ellis  (3  Cai.  253);  Jackson  y. 
Sears  (10  Johns.  435);  Evertson  y.  Evertson  (5  Paige,  644);  Swarthoiit  y.  Curtis  (4  N. 
Y.  415);  Matter  of  Jackson  (1  Tuck.  71). 

As  to  dealings  with  the  ward,  see  Law  y.  Purdy  (2  Lans.  422) ;  lAmbwger  y. 
Pauch  (2  Abb.  Pr.  N.  S.  279);  Gale  v.  Wells  (12  Barb.  84);  Evertson  v.  Evertson  (6 
Paige,  644). 

As  to  the  custody,  residence  and  support  of  the  ward,  see  Woody.  Wood{5  Paige, 
596);  Ex  parte  Bartlett{i  Bradf.  221);  People  ex  rel.  Brooklyn  Industrial  School  v. 
Kearney  (21  How.  Pr.  74) ;  Wilcox  y.  Wilcox  (14  JV.  Y.  575) ;  En  parte  Dawson  (3  Bradf. 
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Foreign  guardianship.] — The  appointment  of  a  guardian  for 
the  person  or  the  property  of  an  infant  is  an  act  of  jurisdiction  de- 
pendent upon  the  situation  of  the  person  or  the  property  within 
the  territory  of  the  state,  not  upon  the  fact  of  citizenship  {MgLos- 
keyY.  add,  4  Bradf.  334).  This  authority  is  not  limited  to  cases, 
of  subjects  or  citizens.  And  in  the  absence  of  any  statute  sanction 
to  foreign  guardianships,  money  due  to  an  infant  can  not  be  legally 
collected  by  a  guardian  judicially  appointed  in  another  state  from 
that  where  the  collection  or  payment  is  to  be  made  (/5.)  Thus,  a 
guardian  appointed  out  of  the  state  is  not  entitled  to  receive  from 
executors  or  administrators  here  the  portion  of  the  infant  *  {Mor- 
rel  V.  Dickey,  1  Johns.  Gh.  153  ;  Williams  v.  Storrs,  6  Id.  353  ; 
McLosTcey  v.  Reid,  4  Bradf.  334).  A  recent  statute,  however, 
provides  that  where  a  guardian  and  his  ward  are  residents  of  any 
other  state  or  territory  of  the  United  States,  and  the  ward  is  enti- 
tled to  property  in  this  state,  such  guardian,  on  producing  to  the 
surrogate's  court  of  the  county  in  which  such  property  or  the  prin- 
cipal part,  thereof  is  situated  a  duly  exemplified  or  authenticated 
transcript  from  the  records  of  a  court  of  competent  jurisdiction  in 
the  state  or  territory  in  which  he  resides,  showing  his  appointment 
as  guardian,  and  that  he  has  given  a  bond  and  security  in  his  state 
or  territory  in  double  the  value  of  the  ward's  property,  arid  that 
the  ward's  title  to  the  property  will  not  be  affected  by  removal, 
then  the  transcript  may  be  recorded  in  such  court,  and  the  guardian 
wiU  be  entitled  to  receive  letters  of  guardianship  of  the  minor's 
estate,  authorizing  him  to  demand,  sue  for  and  recover  any  prop- 
erty, and  remove  the  same  to  his  place  of  residence.  And  such 
court  may  order  any  resident  guardian,  executor  or  administrator 
having  any  of  the  estate  of  such  ward  to  deliver  the  same  to  such 
non-resident  guardian,  provided  all  debts  known  to  exist  against 
such  estate  have  been  first  paid.     But  the  benefit  of  this  statute 

130);   Clark  Y.  Clark  [S  Paige,  152) ;   Clnrk  y.  Montgomery  {25  Barl.  464);  Elliot  v. 
Gibbons  (30  Id.  498);   Cook  y..Lee  (6  Paiffe,  158). 

As  to  payment  and  investment  of  legacies  to  minors,  see  ante,  p.  341. 
As  to  appointment  of  special  guardians,  see  ante,  pp.  55,  tl,  261,  381, 
*  Where  the  English  court  of  chancery,  when  refusing  to  award  the  custody  of 
the  minor  to  the  American  guardian,  decreed  that  the  guardian  should  transmit  the 
the  income  of  the  minor's  property  to  England,  to  be  disposed  of  under  the  direction 
of  that  court,  the  surrogate  refused  permission  to  the  guardian  to  transmit  the  funds, 
abroad  (Exp.  Damon,  3  Bradf.  130), 
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extends  only  to  citizens  of  a  state  or  territory  in  whicli  a  similar 
law  now  exists,  or  may  hereafter  be  passed  (Z.  1870,  c.  59,  §  1). 

Foreign  gua/rdianship  of  the  person.'] — The  extent  to  which 
the  court  will  recognize  the  authority  of  a  judicially  appointed  for- 
eign guardian  over  the  person  of  the  ward,  when  brought  within 
our  jurisdiction,  is  a  question  within  the  discretion  of  the  court,  to 
be  exercised  in  yiew  of  the  circumstances  of  the  case,  and  with  due 
regard  both  to  the  doctrines  of  comity  and  the  interests  of  the  infant 
on  our  soil.  Compare  Nugent  v.  Yetzera  (Z.  R.  2  Eg.  704) ;  Mg- 
Loskey  v.  Reid  (4  Bradf.  334) ;  Biolley's  Estate  (1  Tuch.  422) ; 
Townsend  v.  Kendall  (4  Minn.  412) ;  Johnstone  v.  Beattie  (10 
Clark  &  F.  114). 


AETICLE  SECOND. 

ACCOTTNTINGS. 

By  action.] — ^An  infant  ward  may  bring  a  suit  to  call  his 
guardian  to  account,  or  require  him  to  give  better  security,  if  the 
state  of  the  case  should  call  for  it  [Mrniell  v.  Monell,  5  Johns.  Ch. 
288 ;  and  see  Art.  1  of  Chap.  XX,  ante). 

Surrogate's  power  to  require  acpountings  and  security.] — By 
a  recent  statute,  the  surrogate  is  given  the  same  power  and  juris- 
diction to  compel  testamentary  trustees  and  guardians  to  render 
accounts  of  their  proceedings,  as  he  has  to  require  executors,  ad- 
ministrators and  guardians  appointed  by  him  (Z.  1867,  c.  782,  §  1, 
as  amended  by  Z.  1871,  c.  482,  §  1).  This  statute  is  understood 
to  refer  to  testamentary  guardians,  and  not  to  guardians  appointed 
by  the  supreme  court  or  by  deed. 

Annual  accountings.] — The  statute  requires  that  every  general 
guardian  appointed  by  the  surrogate  shall,  annually  after  such  apr 
pointment,  so  long  as  any  part  of  the  infant's  property,  or  its 
income  or  proceeds  remain  in  his  hands  or  under  his  control,  file, 
in  the  office  of  the  surrogate  appointing  him,  an  inventory  and 
account,  under  oath,  of  his  guardianship  and  of  the  amount  of 
property  received  by  him  and  remaining  in  his  hands,  or  invested 
by  him,  and  the  manner  and  nature  of  such  investment,  and  his 
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receipts  and  expenditures,  in  form  of  debtor  and  creditor  *  (Z. 
183T,  c.  460,  §  57).  And  in  the  month  of  February  of  each  year, 
the  surrogate  must  examine  all  accounts  and  inyentories  of  guard- 
ians filed  in  his  office  for  the  preceding  year  {Jd.  §  58) ;  and  if  on 
such  examination  he  is  satisfied,  in  any  case,  that  the  interest  of 
the  ward  requires  a  more  full  and  satisfactory  account,  or  that  the 
guardian  should  be  removed ;  or,  in  case  any  guardian  neglects  to 
£le  such  account  and  inventory  for  three  months,  such  guardian 
must  be  cited  to  appear  and  show  cause  why  he  should  not  be 
removed,  f  But  the  surrogate  may  discontinue  such  proceedings 
if  the  guardian  files  a  satisfactory  account  and  inventory,  and 
pays  aU  costs  accrued  in  consequence  of  the  neglect  (Z.  1837, 
c.  460,  §  60).  In  providing  for  annual  accounts,  the  statute  does 
not  contemplate  the  settlement  of  these  accounts.  These  annual 
accounts  are  intended  to  inform  the  ward  and  the  court  of  the 
manner  in  which  the  guardian  is  discharging  his  trust.  The  ward 
or  the  court  may  act  upon  the  information  thus  obtained  to  re- 
move the  guardian,  or  to  obtain  further  security  for  the  perf oi^m- 
ance  of  his  duties.  But  there  is  no  provision  of  the  statute  for  a 
judicial  examination  and  settlement  of  the  guardian's  accounts,  at 
the  instance  either  of  the  ward  or  the  guardian  while  the  guard- 
ianship still  continues  and  is  intended  to  continue  {Diaper  v.  An- 
derson, 37  Barb.  168). 

Special  accountings.] — Any  guardian  appointed  by  a  surrogate 
may  be  cited  to  account  before  the  surrogate  who  appointed  him, 
in  the  same  manner  as  administrators,  upon  the  application  of  the 
ward,  or  any  relative  of  the  ward ;  or,  in  case  of  a  removal  of  a 
guardian,  then  on  the  application  of  the  ward,  or  any  relative,  or 
of  the  new  guardian ;  %  ^"^^  on  good  cause  being  shown,  may  be 
compelled  to  account  in  the  same  manner  as  an  administrator. 

*  A  copy  of  thig  section  of  the  statute  must  be  annexed  by  tlie  surrogate  to  all 
letters  of  gnardianship  issued  by  him  {Id.  §  5S). 

\  In  the  manner  prescribed  in  2  R.  S.  152,  §§  14-19  ;  and  see  post. 

J  The  act  in  relation  to  the  county  of  New  York  provides  that  a  testamentary 
trustee  or  guardian  discharged  from  his  trust,  may  be  required  to  render  an  account 
of  his  proceedings  in  the  same  manner  as  before  such  revocation,  and  the  surrogate 
has  the  same  power  to  direct  and  control  his  conduct  in  all  things  until  he  fuUy  com- 
plies with  all  the  surrogate's  orders  {L.  ISVO,  c.  359,  §  4). 
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And  upon  a  ward's  arriving  at  full  age,  *  he  is  entitled  to  compel 
such  account,  without  showing  any  cause  (2  R.  S.  152,  §  11 ;  Z. 
183T,  c.  460,  §  50).  But  upon  the  removal  of  a  guardian  by  the 
surrogate,  it  is  a  matter  of  course  to  require  him  to  account,  and 
to  pay  over  to  his  successor  (SMdmore  v.  Dames,  10  Paige,  ^16). 

Final  settlements  of  accounts.] — The  mere  rendering  of  an 
account  by  a  guardian  is  not  an  adjudication  of  its  con-ectness 
(see  p.  358,  ante).  To  make  the  accounting  conclusive,  there 
must  be  a  citation  or  appearance  for  the  purpose  of  having  an  ad- 
judication upon  its  correctness.  For  this  purpose  the  statute  pro- 
vides that  any  guardian  appointed  by  a  surrogate,  may  apply  to 
such  surrogate — when  the  ward  arrives  at  full  age,  or  when  the 
guardian  is  superseded — and  have  a  citation  issued  to  his  ward,  or 
to  such  new  guardian,  to  attend  the  settlement  of  his  accounts. 
Such  citation  must  be  issued  and  served  as  directed  in  case  of 
proceedings  for  the  removal  of  a  guardian  f  (2  H.  S.  152,  §  12). 
Indeed  a  final  settlement  of  a  guardian's  accounts  can  be  had  only 
on  the  expiration  of  the  guardianship,  or  on  the  guardian's  re- 
moval from  office  {Diaper  v.  Anderson,  37  Sarh.  168),  and  upon 
proceedings  instituted  for  that  purpose.  His  accounts  as  guardian 
can  not,  therefore,  be  settled  in  proceedings  instituted  for  a  settle- 
ment of  his  accounts  as  an  administrator  (Bamks  v.  Taylor,  10 
All.  Pr.  199). 

Service  of  citation^] — The  service  of  citation  to  a  ward  to  at- 
tend an  accounting  of  the  guardian  before  the  surrogate,  is  properly 
made  by  delivering  it  to  the  ward  personally  in  the  presence  of 
the  ward's  legal  guardian  (BricKs  Estate,  15  AJbl.  Pr.  12) ;  and 
if  the  guardian  has  an  interest  adverse  to  the  ward,  a  special 
guardian  should  be.  appointed  (75.)  But  if  the  service  or  the  cita- 
tion be  defective,  the  ward's  actual  appearance,  pursuant  to  it,  be- 
fore the  surrogate,  gives  him  jurisdiction  to  appoint  a  special 
guardian  (75.) 

SuljectHnatter  of  accounting.] — The  surrogate's  authority  to 
compel  a  guardian  to  account  is  limited  to  an  account  of  his  pro- 

*  Compare  Matter  of  Sbpson  (1  Hdw.  8). 

f  For  these  proceedings,  see  2  B.  8.  152,  §§  14-19 ;  and  post,  p.  420. 
27 
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ceedings  under  the  power  given  him  by  his  letters ;  and  is  com- 
mensurate, in  fact,  with  acts  or  neglects  of  duty  occun-ing  during 
the  period  of  his  official  authority,  and  can  not  be  extended  back 
to  previous  transactions — e.  g.,  to  a  claim  for  money  received  by 
him,  before  his  appointment,  from  a  foreign  guardian  of  the  ward, 
with  directions  to  appropriate  it  to  his  benefit,  but  which  remained 
in  his  hands  at  the  time  of  his  appointment  {JRait  v.  Salt,  1 
Bradf.  345).  Neither  can  the  guardian  be  allowed  for  services 
rendered  for  the  ward  before  he  was  ■  appointed  guardian ;  and  a 
promise  of  the  ward  to  pay  for  them,  made  after  he  became  of 
age,  does  not  make  them  proper  matter  of  charge  on  such  account- 
ing {Clowes  V.  Van  Animerp,  i  Barb.  416).  But  under  the  pro- 
vision of  the  statute  above  referred  to,  the  surrogate  is  authorized 
to  ascertain  the  quantity,  quality,  and  condition  of  the  ward's  prop- 
erty in  the  hands  of  the  guardian,  and  to  decree  and  adjudge  the 
time  when,  the  persons  to  whom,  and  in  what  manner,  it  shall  be 
paid  or  delivered  over  {Seaman  v.  Dv/ryea,  10  Barb.  623,  affi'd  11 
N.  T.  324).  * 

Expenses  am,d  compensation.] — The  statute  provides  that  guard- 
ians are  to  be  allowed  for  their  reasonable  expenses,  and  the  same 
rate  of  compensation  for  their  services  as'is  provided  by  law  for 
executors  (2  B.  S.  153,  §  22).  And  this  is  to  be  now  construed  as 
referring  Jiot  to  the  old  rate  of  compensation  fixed  by  the  original 
Kevised  Statutes,  but  to  the  rate  of  commissions  allowed  to  execu- 
tors and  administrators  as  the  same  now  exists  by  subsequent 
amendments  of  the  law  {Foley  v.  Egan,  13  Abh.'Pr.  JV.  S.  361, 
note ;  and  see  Bakin  v.  Bemming,  6  Paige,  95). 

*  As  to  allowanee  for  payments  for  legal  services  for  the  estate,  see  Bait  v.  Bait 
(1  Bradf.  345) ;  and  for  the  support  and  education  of  the  ■*ard  by  the  father's  labor, 
see  Harring  y.  Coles  (2  Bradf.  349);  Matter  of  Kane  (2  Barb.  Ch.  SYS);  Matter  of  Par- 
ker (1  Id.  154).  The  guardian's  giving  the  ward  an  opportunity  to  examine  his 
books,  and  informing  her  from  time  to  time,  after  she  came  of  age,  of  the  balance,  is 
not  a  settlement  of  the  accounts  (BapaJje  v.  Ball,  1  Sandf.  Ch.  399).  One  who  was 
substituted  as  guardian  on  removal  of  another,  gave  a  receipt  to  the  surrogate,  ad- 
mitting that,  as  guardian  of  the  minor,  he  had  received  from  the  surrogate  a  certain 
sum  of  money.  It  was  held  that  it  was  competent  for  him,  on  his  accounting,  to 
prove  that  the  receipt  was  given  for  certain  contracts  for  the  purchase  of  lands, 
which  were,  in  fact,  worth  less  than  the  sum  specified  in  the  receipt  (  White  v.  Parker, 
8  Barb.  48). 
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Computation  of  commissions. \ — As  in  tlie  case  of  executors 
and  administrators,  tlie  commission  is  computed  on  money  received 
and  paid  out.  Where  the  guardian  has  reeeiveji  riioney,  but  has  not 
paid  it  out  otherwise  than  by  turning  it  over  to  his  successor,  or  has 
paid  out  money  which  he  did  not  receive  except  by  succeeding  to 
the  trust  turned  over  to  him  by  a  predecessor,  he  is  only  allowed 
half  commissions,  upon  the  same  principle  which  has  been  ex- 
plained in  a  previous  chapter  on  accounting  by  executors  and  ad- 
ministrators. In  other  words,  he  is  to  be  paid  a  fuU  commission 
•only  on  moneys  which  he  has  actually  both  received  and  paid  out, 
not  upon  portions  of  the  fund  which  may  have  come  into  his  hands 
in  the  form  of  an'  investment  previously  made  by  a  predecessor,  or 
which  he  turns  oyer,  as  a  part  of  the  trust  fund,  to  his  successor  in 
the  trust  {Foley  v.  Egan,  above  cited).  As  he  is  required  by  law 
to  render  annual  accounts,  he  may  be  allowed  full  commissions  on 
each  annual  account  rendered  by  hiiji ;  and  at  his  final  accounting, 
he  may  be  allowed  interest  on  the  balances  due  him  on  his  final 
accounts  {Morgan  v.  liannas,  13  Abb.  Pr.  N.  S.  361,  reversing  in 
effect  s.  c.  39  Barb.  20).  But  on  accounting  periodically  he  should 
be  allowed  upon  the  first  annual  statement,  or  passing  of  his  ac- 
counts, one-half  of  the  commissions  specified  in  the  statute,  upon 
all  moneys  received  by  him,  other  than  principal  received  from  in- 
vestments made  by  him,  and  half  commissions  on  all  moneys  paid 
out  by  him  other  than  moneys  invested  or  reinvested  by  him  in  se- 
curities, leaving  the  residue  of  his  half  commissions  to  be  computed 
upon  the  fund  which  has  come  to  his  hands,  and  which  remains  in- 
vested or  unexpended  at  the  time  of  the  accountiug,  for  future  ad- 
justment when  expended,  or  when  finally  accounted  for ;  and,  upon 
subsequent  statements,  half  commissions  should  be  computed  in  the 
same  manner  upon  aU  sums  received  as  interest  or  income,  or  as 
further  additions  to  the  capital  of  the  estate  since  the  last  account- 
ing, and  half  commissions  upon  all  sums  expended,  except  as  in- 
vestments *  {Matter  of  Kellogg,  1  Paige,  265). 


*  The  guardian's  omission  to  claim  commissions,  is  no  reason  why  he  should  be 
deprired  of  them,  when  a  strict  legal  claim — e.  g.,  for  interest — ^is  made  against  him, 
which  he  did  not,  at  the  time  of  such  omission,  expect  would  be  made  {Bapalje  v. 
Hall,  1  Sandf.  Ch.  399J. 
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Extra  services.] — A  guardian  will  not  be  allowed,  any  more 
than  an  admiaistrator,  an  extra  compensation  for  services,  although: 
not  strictly  within  the  line  of  his  duties.  Thus  where  the  guard- 
ian is  an  attorney  and  counsellor  at  law,  he  can  not  charge  for  pro- 
fessional services  rendered  in  the  affairs  of  his  ward,  or  where  he 
is  a  mechanic,  he  can  not  charge  for  repairs  made  by  him,  but  is 
restricted  to  the  statutory  allowance,  l^either  an  order  of  a  surro- 
gate, before  the  services  are  rendered,  directing  the  performance 
thereof,  and  fixing  the  extra  compensation,  nor  an  order  ratifying 
and  allowing  it,  will  legalize  the  charge  (Morgan  v.  Sannas,  49- 
]V.  Y.  667). 

Inter estl\ — Interest  is  chargeable  in  the  accounts  of  a  guardian, 
upon  the  same  principles  that  have  heretofore  been  explained  in 
respect  to  the  accounts  of  executors  and  administrators,  except  that 
he  is  not  entitled  to  the  same  exemption  for  considerable  sums 
kept  in  hand  on  account  of  the  exigencies  peculiar  to  the  settle- 
ment of  an  estate  which  is  subject  to  large  debts  and  claims. 

The  decree.] — The  surrogate's  decree  on  the  accounting  of  a 
guardian  will  be  made  upon  substantially  the  same  principles  and 
in  the  like  form  as  a  decree  on  the  accounting  of  an  executor  or 
administrator  (ante,  Chap.  XX,  Art.  10) ;  and  may  be  enforced  in 
the  manner  explained  hereafter  (Chap.  XXIII,  ^osiJ). 


ARTICLE    THIRD. 

EEMOVAL   AlfD   EESIGNATION. 

Application  for  removal?^ — The  ward,  *  or  any  relative  on  his 
behalf,  or  the  surety  of  a  guardian,  may  apply  to  the  surrogate  by 
whom  the  guardian  was  appointed,  or  by  whom  the  wiU  appointing 
a  testamentary  guardian  was  admitted  to  probate,  complaining  of 
the  incompetency  f  of  the  guardian,  or  of  his  wasting  the  estate, 

*  If  no  objection  be  made  before  the  surrogate,  that  the  infant  petitions  in  person 
for  the  removal  of  her  guardian,  the  surrogate  should  proceed  and  inquire  into  the 
matters  of  complaint  stated  in  the  petition  (Skidmore  v.  i^iaw,  3  Oh.  Sent.  64). 

f  Insolvency  is  a  cause  of  removal  (Matter  of  Cooper,  2  Faige,  34).  In  respect  to 
•what  constitates  incompetency,  consult  also  the  rules  applicable  to  executors  and 
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or  of  any  misconduct  in  Ms  duties  (§  14),  or  that  he  has  removed,  or 
is  about  to  remove  from  the  state ;  and  the  surrogate,  if  satisfied  by 
proof  of  the  probable  truth  of  the  complaint,  must  cite  the  guard- 
ian to  appear  before  him  at  a  specified  day  and  place,  to  show 
cause  why  he  should  not  be  removed  from  his  trust  (2  R.  8.  152, 
§  14,  as  am'd  by  L.  1837,  c.  460,  §  45,  and  L.  1874,  c.  469).  The 
citation  must  be  served  personally  on  the  guardian  at  least  four- 
teen days  before  its  return ;  or,  if  he  has  absconded  or  concealed 
Mmself,  so  that  it  can  not  be  personally  served,  it  may  be  served 
by  leaving  a  copy  at  his  last  place  of  residence  (2  JR.  8.  152,  §  15)^ 
If  the  guardian  has  removed  from  the  state,  the  citation  may  be 
served  by  publication  in  the  state  paper  for  four  weeks  (Z.  1837, 
c.  460,  §  45).  This  mode  of  publication,  however,  in  cases  not 
■arising  in  the  counties  of  New  York  or  Kings,  is  subject  to  the 
qualification,  introduced  by  the  act  of  1874  (c.  437),  substituting  a 
paper  printed  in  the  county  of  the  surrogate,  if  there  be  one,  in- 
stead of  in  the  state  paper. 

The  hearing.^ — On  the  return  day,  or  after  adjournment,  the 
surrogate  will  inquire  into  the  grounds  of  complaint,  and  must  grant 
subpoenas  to  compel  the  attendance  of  witnesses,  to  any  person  ap- 
plying. If  satisfied  of  the  incompetency  or  misconduct  of  the 
guardian,  he  may,  by  an  order  entered  in  his  minutes,  remove  him 
from  the  trust  (2  R.  8.  152,  §  16). 

Requirement  of  new  sureties.] — Whenever  it  is  made  to  appear 
to  the  surrogate  that  the  sureties  of  a  guardian  are  becoming  insolv- 
ent, or  have  removed,  or  are  about  to  remove  from  the  state,  or 
for  any  cause  are  insufficient,  he  must,  if  satisfied  that  the  matter  re- 
quires investigation,  cite  the  guardian  in  the  same  manner,  to  show 
cause  why  he  should  not  give  further  sureties,  or  be  removed.  If, 
on  the  hearing,  it  appears  that  the  sureties  are  insufficient,  the  sur- 
rogate may  order  him  to  give  further  sureties  in  the  usual  form, 

administrators,  ante,  Chap.  XX.  A  guardian  who  has  become  so  intemperate  as  to 
be  ocoaaionally  insane,  should  be  removed,  for  he  is  himself  a  fit  subject  of  guard- 
ianship ;  and  his  wife,  being  subject  to  his  control,  is  an  equally  improper  person  to 
manage  the  estate  {Kettletas  v.  Crardrner,  1  Paige,  488).  Where  a  guardian  of  an  in- 
fant wife  sold  property  to  the  infant's  husband,  and  took  back  a  mortgage  from  the 
-two,  the  court  canceled  the  security  and  removed  the  guardian  {Matter  of  Gooper, 
',2  Paige,  34.     See  also  Matter  of  ffNdn,  1  Tuch.  34). 
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within  a  reasonable  time  prescribed,  and  if  he  neglects  to  do  so  to 
the  satisfaction  of  the  surrogate,  the  surrogate  may  remove  him 
(Z.  1837,  c.  460,  §§  46-48). 

New  appointment  after  removal^ — Upon  a  removal  of  a  guard- 
ian in  either  class  of  cases,  the  surrogate  who  ordered  the  removal 
may  proceed  to  appoint  a  new  guardian,  in  the  same  manner  as  if 
no  guardian  had  been  appointed,  and  without  reference  to  whether 
the  ward  resides  at  the  time  in  the  county  of  the  surrogate  (2  H. 
S.  ISS,  §  lY ;  People  ex  rel.  Delamater  v.  Walmsley,  15  Abb.  Pr. 
323). 

Prosecution  of  hondT^ — In  case  of  any  breach  of  the  condition 
of  the  guardian's  bond,  the  surrogate  jnay,  on  a  proper  application, 
direct  the  bond  to  be  assigned  and  prosecuted  in  the  name  of  the 
ward  or  of  the  new  guardian,  in  case  of  removal  (2  P.  S.  161,  §  9  ; 
see  Matter  of  Hamlen,  1  Tuck.  408). 

Pesignation.] — Trustees  in  general  are  not  allowed  to  divest 
themselves  of  the  duties  of  the  trust,  by  resignation,  without  leave 
of  court,  and  the  leave  is  not  granted  on  the  ground  of  the  appli- 
cant's desire  to  be  relieved,  even  if  the  parties  in  interest  consent ; 
but  the  coujt  wiU  consider  the  condition  and  situation  of  the 
fund  and  the  necessity  of  its  protection,  and  the  propriety  of  re- 
leasing one  who  has  once  assumed  the  responsibility  of  its  admin- 
istration (see  ante,  p.  143).  The  statutes  as  to  guardians  provide 
that  any  gnardian  may  apply  to  the  surrogate  by  whom  he  was  ap- 
pointed, for  liberty  to  resign,  setting  forth  his  reasons  and  verify- 
ing them  by  his  own  oath  or  otherwise  (Z.  1837,  c.  460,  §  51). 

The  hearing.] — The  surrogate,  in  his  discretion,  may  issue  a 
citation  to  the  ward,  to  appear  at  a  specified  time  and  place,  and 
show  cause  why  the  guardian  should  not  be  at  liberty  to  resign. 
The  citation  must  be  served  by  delivering  a  copy  to  the  ward  at 
least  ten  days  before  its  return.  Notice  must  also  be  given  to  the 
next  of  kin  of  the  ward,  if  there  be  any  of  age,  in  the  county  of 
the  surrogate  (Z.  1837,  c.  460,  §  52).  On  the  return  of  the  cita- 
tion and  proof  of  service,  the  suiTogate  must  appoint  a  discreet 
and  competent  person  who  consents,  in  writing,  to  appear  and 
attend  to  the  interests  of  the  ward.  Any  others  who  desire,  may 
also  appear  on  behaK  of  the  ward  {Id.  §  53). 
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A  ccounting  and  discharge.']— Th.Q  guardian  will  then  proceed 
to  render  a  full  account  of  all  his  receipts  and  payments,  and  of  all 
the  books,  papers,  moneys,  choses  in  action  and  other  property  in 
his  hands  or  control,  and  verify  the  same  by  his  own  oath,  and  such 
other  evidence  as'may  be  satisfactory  to  the  sun-ogate ;  and  if  the 
subrogate  is  satisfied  that  he  has  in  all  respects  conducted  himself 
honestly  in  the  execution  of  his.  trust,  that  he  has  rendered  a  fuU, 
just  and  true  account,  and  that  the  interest  of  the  ward  would  not 
be  prejudiced  by  allowing  his  resignation,  he  may  proceed  to  ap- 
point a  new  guardian,  and  order  that  the  former  guardian  deliver 
over  all  the  book's,  papers,  moneys,  choses  in  action  or  other  prop- 
erty, to  such  new  guardian,  and  take  duplicate  receipts  for  the 
same  {Ih.  §  55) ;  and  on  receiving  and  filing  one  of  the  receipts,, 
the  surrogate  may  enter  an  order  that  the  former  guardian,  on  his 
own  application,  has  been  permitted  to  resign  his  tmst,  and  that 
he  is  thereupon  discharged  from  any  further  custody  or  care  of  the 
ward  or  of  his  estate.  But  the  ward  or  his  new  guardian  may 
have  a  further  account  in  relation  to  all  matters  connected  with  the 
trust  before  resigning ;  and  in  relation  to  all  such  matters  the 
sureties  remain  liable  as  though  such  order  had  not  been  made 

{n.  §  56). 
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Whx)  are.] — The  distinction  between  executors,  on  the  one 
hand,  whose  duties  are  to  collect  in  the  propert;f,  to  pay  the  debts 
and  general  legacies,  and  ascertain  the  residuum  either  for  distri- 
bution  or  for  the  constitution  of  a  trust  fund,  and,  on  the  other 
hand,  testamentary  trustees  who  are  to  deal  with  real  property  in 
trust  or  administer  a  trust  fund,  has  already  been  discussed  {ante, 
pp.  220  et  seg.)  The  rules  applicable  to  the  control  of  these  two 
classes  of  functionaries,  to  their  accountings,  and  their  removal 
and  discharge,  are  somewhat  different ;  and  the  difference  may 
exist  although  they  are  the  same  persons,  vested,  it  may  be,  with 
both  functions  in  regard  to  the  same  estate,  and  even  at  the  same 
time  (see  Wood  v.  JBrown,  34  W.  Y.  337,  and  cases  cited ;  Burt  v. 
Bwrt,  41  Id.  46  ;  Quackenboss  v.  SouthwicTc,  41  Id.  117 ;  Matter 
of  Anderson,  5  W.  T.  Leg.  Ohs.  302 ;  Matter  of  Grossman,  20 
Bow.  Pr.  350;  Matter  of  Bull,  31  Id.-1^ ;  s.  c.  46  Barb.  367). 

Jurisdiction  of  surrogate.] — Formerly,  although  the  surrogate 
might  compel  an  accounting  as  to  proceeds  of  real  property  sold 
under  his  order  for  payment  of  debts  (2  B,.  S.  106,  §  34),  he  had 
no  jurisdiction  to  compel  testamentary  trustees,  as  distinguished 
from  executors,  to  account ;  and  the  rule  was  the  same  whether 
they  held  as  trustees  of  a  power,  or  held  the  title  in  trust  {jS^oSor- 
ley  V.  Leary,  4  Sandf.  Ch.  414).  The  first  statute  of  this  state 
which  conferred  upon  these  courts  jurisdiction  over  testamentary 
trustees,  was  the  act  of  1860,  which  allowed  such  trustees  to  ac- 
count before  the  suri'ogates.  In  1866,  this  act  was  amended  so  as 
to  provide  that  any  trustee  created  by  a  will  (2  R.  S.  94,  §  66)  or 
appointed  by  any  competent  authority  to  execute  any  trust  created 
by  a  will,  and  any  executor  or  administrator  with  the  will  annexed, 
authorized  to  execute  such  a  trust,  may  from  time  to  time  render 
and  finally  settle  their  accounts  before  the  surrogate  of  the  county 
in  which  the  will  was  proved,  in  the  manner  and  by  the  same 
procedure  as  provided  for  executors  and  administrators  on  a  iinal 
settlement  of  their  accounts  (Z.  1866,  c.  115,  §  1,  amd'g  Z.  1860, 


TESTAMENTARY  TRUSTEES.  425 

Compensation. — Effect  of  the  Decree. 

c.  2Y2,  §  1 ;  see  Glover  v.  Rolley,  2  Bradf.  291).  In  the  next 
year,  a  statute  was  adopted,  giving  surrogates  "  power  and  juris- 
diction to  compel  testamentary- trustees  and  guardians  to  render 
accounts  of  their  proceedings  in  the  same  manner  as  executors, 
administrators  and  guardians  appointed  by  such  surrogate  are  now 
required  to  account  (Z.  1867,  c  Y82,  §  1).  And  in  1871,  was 
added  power  to  require  security  from  them,  or  to  remove  such  tes- 
tamentary trustees  or  guardians,  in  the  same  manner  as  provided 
for  the  giving  of  security  by,  or  the  removal  of,  executors,  admin- 
istrators or  guardians  "  (Z.  1867,  c.  782,  §  1 ;  as  am'd  Z.  1871,  c. 
482,  §  1).  The  surrogate,  however,  has  not  the  power  to  settle  the 
accounts  of  a  trustee  acting  under  a  deed  of  trust  ( Yulte  v.  Martin, 
.44  How.  Pr.  18). 

Compensation.} — By  the  act  of  1866,  the  surrogate  before 
whom  the  accounting  is  had,  is  required  to  allow  to  the  trustees 
the  same  compensation,  by  way  of  commissions,  as  are  allowed  to 
executors  and  administrators,  besides  such  allowances  for  expenses 
as  may  be  just  and  reasonable.  And  where  there  is  more  than  one 
trustee,  and'the  estate  is  insufficient  to  give  full  commissions  to 
each,  the  surrogate  is  required  to  apportion  their  compensation 
according  to  the  services  rendered  by  them  respectively  *  (Z.  1866, 
above  cited). 

Effect  of  the  decree.'] — The  act  of  1866  also  provides  that  the 
decree  of  the  surrogate  on  the*  final  settlement  of.  an  account  pro- 
vided for  in  this  section,  or  the  final  determination,  decree  or  judg- 
ment of  the  appellate  tribunal  in  case  of  an  appeal,  shall  have  the 
same  force  and  effect  as  the  decree  or  judgment  of  any  other  court 
of  competent  jurisdiction,  on  the  final  settlement  of  such  ac- 
counts, and  of  the  matters  relating  to  such  tmst  which  are  em- 
braced in  such  accounts,  or  litigated  or  determined  on  such  settle- 
ment (2  R.  S.  p.  94,  §  66,  as  am'd  Z.  1850,  c.  272,  §  1 ;  Z.  1866, 
c.  115,  §  1).  In  this  respect,  it  will  be  observed,  the  effect  of  the 
decree  is  broader  than  in  the  case  of  the  accounting  of  an  exec- 
ntor  or  administrator. 

*  Compare  the  acts  relating  to  apportioning  tlie  compensation  of  executors  and 
administrators  {ante,  p.  386).  And  see  Foley  v.  Egan  (13  Abb.  Pr.  N.  S.  361,  note), 
construing  such  statutes  in  pari  materia. 

As  to  the  power  of  the  surrogate  of  the  county  of  New  York  to  require  testa- 
mentary trustees  who  have  been  discharged  to  account,  see  L.  1870,  o.  359. 
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Remedies.'] — "We  have  already  fiilly  explained  in  a  previous 
chapter  {ante,  pp.  10  et  seq.)  the  surrogate's  power  to  enforce  his 
orders  and  decrees,  by  process  in  the  nature  of  attachment  for 
contempt.  This  remedy  is  applicable  to  all  classes  of  orders, 
whether  requiring  the  payment  of  money  or  the  doing  of  any 
other  thing.  It  is  the  only  remedy  for  disobedience  to  orders  other 
than  those  requiring  the  payment  of  money,  with  one  exception, 
to  wit,  orders  requiring  the  return  of  an  inventory. '  On  the  other 
hand,  orders  and  decrees  for  the  payment  of  money  may  be  en- 
forced by  execution,  and  by  action  upon  the  official  bond  of  the 
defaulting  representative,  as  well  as  by  attachment.*  The  remedy 
by  attachment  and  that  by  execution  or  action  on  the  bond  are  dis- 
tinct (see  Saltus  v.  Saltus,  2  Lans.  9  ;  Sherwood  v.  Judd,  3  Bradf. 
419). 

Prosecution  of  hand.'] — The  statutes  designate  what  acts  or 
omissions-  on  the  part  of  the  executor  or  administrator  will  au- 
thorize the  surrogate  to  direct  a  prosecution  of  the  bond — a  cir- 
cumstance which  would  seem  to  deny,  by  implication,  the  right  in 
all  cases  of  breach  not  mentioned.  And  in  no  case  can  such 
prosecution  be  had  except  upon  the  direction  of  the  surrogate. 
The  only  case  prescribed  by  the  Kevised  Statutes,  as  originally 
adopted,  was  the  refusal  of  the  executor  or  administrator  to  make 
and  return  an  inventory,  and  his  consequent  removal  (2  R.  8.  85, 
§  21 ;  ante,  p.  21Y) ;  though  it  was  also  provided  {Id.  92,  §  53) 
that  obedience  to  an  order  requiring  an  executor  or  administrator 
to  render  an  account  might  be  enforced  in  the  same  manner  as  an 
order  to  return  an  inventory,  and  the  same  proceedings  might  be 
had  to  attach  the  disobedient  party,  and  his  letters  might  be  re- 

*  As  to  remedy  of  a  legatee  by  action  upon  the  bond  of  an  administrator  with  the 
will  annexed  to  recoTer  a  legacy  charged  upon  land  whicli  was  devised  to  the  person 
appointed  administrator,  (fee,  see  Tcicnei-  v.  Tooley  (38  Barb.  598), 


PROCEEDINGS  TO  ENFORCE  DECREES.  427 

Proeecution  of  Bond. 

voked  "  with  like  effect  as  in  those  cases."  It  may  be  doubted 
whether  this  latter  provision  furnishes  any  warrant  for  an  order 
directing  the  prosecution  of  the  bond,  on  a  mere  removal  for  de- 
fault in  rendering  an  account.  "With  a  view  apparently  of  rem- 
edying the  defect,  the  same  legislature  which  adopted  the  Eevised 
Statutes  (Z.  1830,  c.  320,  §  23)  passed  an  act  providing  that  in 
case  of  the  neglect  or  refusal  of  an  administrator  to  perform  any 
decree  "  for  rendering  an  account,  or  upon  a  final  settlement,  or 
for  the  payment  of  any  debt,  legacy,  or  distributive  share,"  the, 
surrogate  might  cause  the  bond  to  be  prosecuted,  arid  might  apply 
the  moneys  collected  as  directed  by  the  decree.  But  this  statute 
would  seem  to  contemplate  only  the  case  of  a  decree  for  the  pay- 
ment of  money,  and  not  a  decree  for  the  performance  of  any 
other  act,  such  as  the  rendering  an  account,  &c.  In  183T  and 
IBM  a  further  and  cumulative  remedy  (see  People  v.  Guild,  4:  Den. 
351)  was  furnished  for  disobedience  to  an  order  for  the  payment 
of  money,  by  permitting  the  docketing  of  such  order  in  the 
county  clerk's  office,  and  the  issue  of  execution  thereon,  and  au- 
thorizing, in  case  of  its  return  unsatisfied,  an  action  on  the  bond 
(Z.  1837,  c.  460,  §  65  ;  Z.  1844,  c.  104,  §§  1,  2).  But  neither  of 
these  statutes  give  the  privilege  of  prosecuting  the  bond  merely 
upon  a  revocation  of  letters  for  refusal  or  neglect  to  render  an 
account,  or  to  do  anything  else  than  pay  money.  It  results,  there- 
fore, that  the  only  cases  in  which  the  bond  of  an  executor  or  ad- 
ministrator will  be  ordered  to  be  prosecuted  are :  (1)  where  'there 
is  a  revocation  of  letters  for  refusal  or  neglect  to  return  an  in- 
ventory ;  and  (2)  where  there  is  neglect  or  refusal  to  obey  an  order 
directing  the  payment  of  money.  Two  courses  are,  therefore, 
open  to  the  parl^  desiring  to  enforce  a  decree  for  the  payment  of 
money.  He  may,  on  proof  of  the  non-payment  as  directed  by  the 
decree,  apply  to  the  surrogate  for  an  order  that  the  bond  be  pros- 
ecuted, as  provided  by  the  statute  of  1830  {supra) ;  or  he  may, 
under  the  statutes  of  1837  and  1844  {supra),  file  the  decree  in  the 
county  clerk's  office,  and  issue  an  execution  thereon,  and  then,  in 
case  of  its  return  unsatisfied,  he  may  apply  to  the  surrogate  to 
have  the  bond  assigned  to  him  for  the  purpose  of  being  prose- 
cuted. These  remedies,  as  we  have  said,  are  cumulative,  and  it  is 
discretionary  with  the  party  whether  he  will  proceed  in  the  first 
instance  by  execution  on  the  decree,  or  immediately  by  action  on 


428  PEOCEEDINGS  TO  ENFORCE  DECREES. 

Ground  of  Liability. — Proceeding  by  Action  in  First  Instance. 

the  bond.  If  the  latter  proceeding  is  adopted,  the  action  on  the 
bond  is  instituted  in  the  name  of  the  people,  under  the  directioa 
of  the  surrogate,  by  whom  the  moneys  collected  are  to  be  applied 
{People  Y.  Townsend,  37  Barb.  502 ;  People  v.  Laws,  3  Abb.  Pr. 
450).  In  the  other  case,  the  party  sues  in  his  own  name  as  assignee 
of  the  bond,  and  recovers  only  what  is  due  him  {Baggoit  v.  Boulgev, 
2  Puer,  160). 

Grown  d  of  liability.] — "Whether  action  is  brought  iri  the  first 
instance,  or  after  issue  and  return  of  execution,  it  is  a  general 
principle  that  the  disobedience  for  which  the  sm-eties  are  liable 
must  be  to  an  order  which  the  surrogate  had  the  power  to  make, 
and  one  which  was  made  in  the  proceedings  mentioned  in  the  stat- 
ute. An  order  made  on  the  application  of  a  substituted  adminis- 
trator, in  a  proceeding  to  compel  the  superseded  administrator  to 
account,  directing  the  latter  to  pay  over  to  the  former  the  residue 
•of  the  assets  in  his  hands,  and  directing  an  assignment  of  the  bond 
to  the'  former,  being  void  for  want  of  power  to  make  it,  can  not 
be  the  foundation  of  an  action  on  the  bond  {AnnettY.  Kerr,  2  Pobt. 
556;  2^  How.  Pr.  324;*  and  see  People  v.  Corlies,  1  S.andf. 
228).  In  Annett  v.  Kerr  (supra),  there  was  a  strong  intimation 
of  opinion  that  the  order  should  be  one  made  in  a  proceeding  for 
a  final  accounting,  in  which  a  general  and  final  distribution  of 
assets  was  made,  but  it  has  been  expressly  decided  (Thayer  v. 
Clark,  48  Barb.  24*;  4:  Abb'.  Ct.  App.  Dec.  391)  that  the  statute 
applies  to  any  decree  for  the  payment  of  money — e.g.,  a, decree 
that  the  administrator  pay  to  a  creditor  the  amount  of  a  judgment 
recovered  against  him.  Such  a  decree  is  conclusive  as  to  the  in- 
debtedness of  the  estate,  and  as  to  the  obligation  of  the  adminis- 
trator (People  V.  Laws,  3  Abb.  Pr.  450  ;  Peopte  v.  Powning,  4 
Sand/.  189);  In  any  case,  it  is  competent  for  the  sureties  to  show 
that  the  surrogate  had  not  jurisdiction  to  make  the  order  sought 
to  be  enforced. 

Proceeding  by  action  in  fiHt  instance.] — To  warrant  a  direction 
to  prosecute  the  bond,  it  must  appear  that  the  executor  or  adminis- 

*  This  case  was  affirmed  in  35  Jff.  Y.  256  (sub  nom.  Annett  v.  Terry),  on  the  ground 
that  the  eyidence  tended  to  show  fraud  as  against  the  sureties,  and  without  passing  on 
the  other  questions  discussed  below. 
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trator  has  refused  or  omitted  to  perform  a  decree  in  proceedings  for 
an  account,  or  upon  a  final  settlement,  or  for  the  payment  of  a  debt, 
legacy,  or  distributive  share.    In  such  case,  the  surrogate  may  cause 
the  bond  of  such  executor  or  administrator  to  be  prosecuted  ;  and 
must  apply  the  moneys  collected  thereon  in  satisfaction  of  the  decree, 
in  the  same  manner  as  they  ought  to  have  been  applied  by  such 
executor  or  administrator  (2  JR.  S.  116,  §  19%  inserted  by  Z.  1830, 
c.  320,  §  23).     A  demand  and  refusal  to  obey  the  decree  should  be 
shown,  to  sustain  an  action  on  the  bond.   The  surrogate's  order  for 
a  prosecution  of  the  bond  is  not  enough  {People  v.  Barnes,  12 
Wend.  492 ;  People  v.  Gorlies,   1  Sandf.  228).     And  it  should 
appear  that  the  decree  for  the  payment  of  money  was  made  on 
the  apphcation  of  a  proper  person,  and  that  the  administrator  had 
notice  of  the  application,  proof  of  which  notice  was  presented  be- 
fore the  surrogate  {Behrle  v.  Sherman,  10  Bosw.  292).*     The 
order  directing  a  prosecution  of  the  bond  may  be  made  ex  parte, 
if  it  is  made  to  appear  satisfactorily  to  the  surrogate  that  there  has 
been  either  a  refusal  or  an  omission  to  perform  the  decree.     It  is 
.  not  necessary  either  that  a  copy  of  the  decree,  or  an  order  to  show 
cause  why  the  bond  should  not  be  prosecuted,  should  b^  served  on 
the  executor  or  administrator  {People  v.  Powland,  5  Barh.  449). 
It  is  usual,  however,  to  give  notice  of  the  application  by  an  order 
to  show  cause. 

Proceeding  iy  execution  in  first  .instance.] — If  the  party  in 
whose  favor  a  decree  for  the  payment  of  money  is  made  desires  to 
•proceed  by  execution,  in  ease  of  non-payment,. before  proceeding 
against  the  sureties,  he  may  apply  to  the  surrogate  for  a  certificate, 
stating  the  names  of  the  parties  against  and  in  favor  of  whom  the 
decree  was  made,'  with  their  respective  trades,  professions  or  occu- 


*  In  that  case,  it  was  said  that  if  the  surrogate's  jurisdiction  of  the  person  be  thus 
shown,  his  decree  must  be  treated  in  such  a  collateral  action  as  valid,  though  no  evi- 
dence be'  given  that  he,  in  fact,  received  proof  of  the  claim  of  the  creditor  applying, 
and  of  the  condition  and  applicability  of  the  assets.  Even  if  no  proof  of  the  claims, 
of  the  alleged  creditors  was  taken  by  the  surrogate,  his  decree  can  not  be  avoided 
collaterally  for  that  cause.  If  it  could  be,  then  it  would  not  be  enough  to  prove  that 
witnesses  were  sworn  and  examined  before  the  surrogate,  without  showing  in  addition 
that  the  testimony  related  to  the  matter  before  him,  and  presented  something  for  the 
judicial  mind  to  consider ;  and  this  would  be  virtually  retrying  the  proceeding  on  its 
merits  in  a  collateral  action. 
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3)ations  and  residences,  and  also  the  amount  of  debt  and  costs  di- 
rected to  be  paid  by  the  decree  (see  Form  !N"o.  6).  This  certificate, 
being  filed  with  any  county  clerk,  is  to  be  entered  on  the  docket  of 
judgments,  and  becomes  a  lien,  and  may  be  enforced  by  execution, 
as  if  it  were  a  judgment  of  the  supreme  court  (Z.  1837,  c.  460,  §§  63, 
64).  This  provision  of  the  statute  is  merely  intended  to  give  a  means 
of  securing  and  enforcing  payment  of  the  judgment ;  and  docketing 
the  judgment  ia  this  manner  does  not  take  from  it  its  character  as  a 
decree  of  the  surrogate,  nor  make  it,  for  the  purposes  of  an  appeal, 
a  judgment  of  the  supreme  court  {Davies  v.  Skidmore,  5  Mill,  501). 
It  nevertheless  has  all  the  force  of  a  judgment  {Shenoood  v.  Judd, 
3  Bradf.  419).  In  case  the  execution  is  returned  unsatisfied,  the 
surrogate  may  assign  the  bond  to  the  creditor  or  applicant,  who 
may  bring  an  action  in  his  own  name  as  assignee,  and  may  recover 
the  amount  awarded  him  by  the  surrogate's  decree  (see  Baggott  v. 
Boulger,  2  Duer,  160 ;  Thayer  v.  Clark,  4  Abh.  Ct.  App.  Dec. 
391). 

It  should  be  observed  that  this  remedy  by.execution  and  subse- 
quent action  is  not  confined  to  the  case  of  executors  and  adminis- . 
trators,  but  extends  to  the  case  of  guardians.    The  statute  elsewhere 
provides  for  an  assignment  of  a  guardian's  bond,  in  case  of  a  breach 
of  the  condition  (2  R.  S.  151,  §  9 ;  see  p.  422,  ante). 

Extent  of  sureties'  liability.] — The  sureties  of  an  administrator 
are  liable  for  moneys  beloqguig  to  the  estate  held  by  the  adminis- 
trator as  such,  although  they  were  received  by  him  before  his  ap- 
pointment, and  when  he  was  acting  as  agent  of  a  previous  admin-- 
istrator,  to  whom  he  had  succeeded  {Qottsberger  v.  Taylor,  19  iV^. 
Y.  150,  affi'g  5  Buer,  666).  It  is  no  defense  to  an  action  on  the 
bond,  in  such  a  case,  that  the  administrator  converted  the  property 
to  his  own  use  before  the  letters  were  issued  to  him.  The  pre- 
simiption  that  he  retained  the  property  pursuant  to  his  duty  until 
after  letters,  can  not  be  repelled  [People  v.  HasGoll,  22  iT".  Y.  188). 
Where  one  of  several  administrators  is  shown  to  have  possession  of, 
or  to  be  liable  for,  the  whole  of  the  assets,  it  is  not  necessary  that 
the  other  administrators  should  be  required  to  account,  to  authorize 
the  surrogate  to  direct  a  prosecution  of  the  joint  and  several  bond 
of  the  administrators  {People  v.  Townshend,  37  Barb.  520).  The 
action  on  the  bond,  executed  by  the  two  jointly,  must  be  against 
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the  two ;  and,  in  such  a  case,  it  is  no  objection  to  the  recovery  of 
the  amount  decreed  against  the  one,  that  part  of  it  belongs,  accord- 
ing to  the  decree,  to  the  other  {People  v.  Downing,  4  Sand/.  189). 

Releasing  decree.] — The  method  of  releasing  a  decree  is  pre- 
scribed by  the  statute.  The  release  or  satisfaction  piece  of  the 
of  the  money  ordered  to  be  paid  by  any  decree  or  order  of  the  sur- 
rogate rhust  be  acknowledged  or  proved,  as  is  required  for  a  deed 
of  real  property,  by  the  person  to  whom  the  money  is  directed  to 
be  paid.  This  being  done,  it  may  be  filed  with  the  surrogate,  who 
will  thereupon  indorse  the  discharge  of  the  decree  or  order  upon 
the  margia  of  his  record,  and  give  a  certificate  of  such  discharge, 
which  may  be  filed  with  the  county  clerk,  who  will  thereupon  enter 
in  his  docket  the  fact  of  such  discharge  (2  Z.  186T,  c.  Y82). 


CH*APTER  XXIV. 

PROBATE    OF    HEIESHIP. 

The  difficulty  which  frequently  attends  the  judicial  'determina- 
tion of  questions  of  heirship,  and  of  ascertaining  the  persons  who 
are  entitled  to  succeed  to  an  intestate's  real  estate,  has  given  occa- 
sion to  a  statute  which  provides  means  for  obtaining  presumptive 
evidence  of  the  facts  as  to  the  persons  who  constitute  the  heirs  at 
law  of  a  deceased  person.  This  means  is  furnished  by  a  proceeding 
before  the  surrogate.  The  statute  (Z.  1873,  c.  552,  as  am'd  by  L. 
18T4,  c.  12T)  provides  that  where  a  person  seized  in  fee  of  real 
estate  within  this  state  dies  intestate,  his  heirs  at  law  or  any  one  of 
them  may  make  an  affidavit  setting  forth:  1,  the  fact  of  such 
death;  2,  the  last  place  of  residence  of  the  deceased;  3,  the 
number  of  heirs,  their  names,  ages,  and  respective  places  of  resi- 
dence and  relationships  to  the  deceased ;  4,  a  description  of  such 
real  estate,  as  nearly  as  possible ;  and  5,  the  respective  interests  of 
the  heirs  in  the  real  estate. 

This  appKeation  must  be  presented  to  the  surrogate  of  the 
county  in  which  the  real  estate  is  situated,  who  may,  in  his  discre- 
tion, examine  any  witness  or  witnesses,  under  oath,  as  to  the  truth 
of  the  matters  stated  in  the  affidavit,  and  upon  being  satisfied  of 
the  truth  of  the  matters  stated  therein,  he  is  required  to  indorse 
upon  the  affidavit  a  certificate  that  he  is  so  satisfied.  Upon  this 
being  done,  the  affidavit  and  certificate,  and  the  proofs  taken  be- 
fore the  surrogate,  may  be  recorded  in  the  office  of  the  register  or 
county  clerk  of  any  county  where  such  real  estate  is  situated,  in  the 
same  manner  and  in  the  same  books  in  which  deeds  are  recorded. 
From  the  date  of  such  record,  the  affidavit,  record  and  proof  is 
presumptive  evidence  of  the  facts  contained  therein,  and  required  • 
by  the  statute  to  be  stated,  in  all  courts  and  legal  proceedings  in 
this  state  in  regard  to  the  succession  of  such  real  estate. 


CHAPTER  XXV. 

ADMEASUREMENT    OF    DOWER. 

The  claim  of  dower.'] — A  widow  is  entitled  to  be  endowed  of 
the  third  part  of  all  the  real  property  of  which  her  husband  was 
seized  of  an  estate  of  inheritance  at  any  time  during  the  marriage 
'(1  B.  8.  T40,  §  1;  Burando  v.  Burwiido,  23  W.  Y.  331);  unless, 
of  course,  she  has,  by  Joining  him  in  a  conveyance,  released  her 
right  thereto  (Hawley  v.  James,  5  Paige,  318,  453) ;  or  unless  the 
lands  have  been  taken  from  her  husband  by  the  right  of  eminent 
domain  {Moore  v.  Mayor  <&o.  of  N.  Z".  8  iV.  Y.  110) ;  or  by  vir- 
tue of  a  paramount  lien  prior  to  the  marriage  ( Van  Duyne  v. 
Thayre,  14  Wend.  233 ;  19  Id.  162) ;  or  barred  by  a  decree  of  di- 
vorce {Pitts  V.  Pitts,  14  Abb.  Pr.  JSf.  S.  97;  s.  c.  52  W.  Y.  593) ; 
or  by  her  acceptance  of  a  provisi&n  in  the  husband's  will  given 
in  lieu  of  dower  *  {Lewis  v.  Smith,  9  iT.  Y.  517 ;  Grain  v.  Cavana, 
ZQ  Barb.  410 ;  62/(^.60). 

Quarantine.'] — The  widow,  upon  the  death  of  her  husband,  is 
entitled,  by  the  statute,  to  "  tarry  in  the  chief  house  of  her  hus- 
band "  forty  days  after  his  death  (whether  her  dower  be  sooner  as- 
signed to  her  or  not),  without  being  liable  to  any  rent,  and  in  the 
mean  time,  she  is  entitled  to  her  reasonable  sustenance  out  of  the 
estate  of  her  husband.  This  right  to  remain  in  his  house  relates 
only,  it  is  held,  to  lands  of  which  the  widow  is  dowable,  that  is  to 
say,  in  which  the  husband  held  an  estate  of  inheritance  ( Voelckner 
V.  Hudson,  1  Sandf.  216) ;  and  upon  the  expiration  of  the  forty 
days,  the  right  ceases,  whether  her  dower  has  meanwhile  been  as- 
signed or  not,  and  thereupon  the  heir  may  expel  her  {Jackson  v. 
G'Bonaghy,  1  Johns.  247;  Siglar  r.Van  Ri^er,  10  Wend.  Hi). 
Her  right  under  the  statute  to  a  reasonable  subsistence  during  that 

*  As  to  the  eflfect  of  alienage  on  a  claim  for  dower,  see  Burton  v.  Burton  (1  Abh. 
Ct.  App.  Dec.  271);   Goodrich  v.  Mussell  (42  JV.  Y.  111).  - 

As  to  lauds  held  by  the  husband  as  tenant  in  common  with  a  third  person,  and  as 
to  partnership  lands,  see  Smith  v.  Jackson  (2  £!dw.  28);  Smith  v.  Smith  (6  Zans.  313). 
28 
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time,  is  not  affected  by  the  fact  that  the  estate  is  insolvent  {John- 
son V.  Corbett,  11  Paige,  265).  But  it  is  confined  to  the  suste- 
nance of  the  widow  herself,  and  she  is  not  allowed,  by  virtue  of  this 
statute,  to  provide  out  of  the  estate  for  the  maintenance  of  the 
children  {lb.) 

Remedies  to  recover  dower. '\ — The  claim  of  dower  is  a  claim  of 
the  right  to  possess  and  enjoy  for  life  the  third  part  of  the  lands  in 
question ;  but  after  her  quarantine  has  expired,  the  widow  has  no 
right  to  keep  or  to  take  possession  of  premises  of  which  her  hus- 
band died  seized,  and  no  right  to  enter  thereon  for  her  dower  be-; 
fore  it  has  been  assigned  to  her  {Gory  v.  People,  45  Barb.  262).' 
The  parties  in  interest  may  voluntarily  make  a  division ;  but  if  con- 
troversy arises,  either  in  respect  to  the  claim  to  be  endowed  or  in 
respect  to  what  is  a  fair  third  of  the  land,  proceedings  may  be 
taken  to  settle  either  or  both  of  these  questions.  If  there  is  no 
difficulty  in  regard  to  the.  portion,  and  the  only  question  is  as  to 
whether  the  widow  is  entitled  to  any  dower  in  the  lands — as,  for 
instance,  where  the  validity  of  the  marriage  or  the  seizin  of  the 
husband  are  disputed — the  best  course  may  be  to  bring  an  action 
of  ejectment  to  recover  the  dower  (2  R.  S.  311,  §  55 ;  Ellicott  v. 
Hosier,  1  N.  Y.  201) ;  and  after  recovery  in  the  ejectment,  the 
widow  may,  if  necessary,  take  proceedings  to  have  her  third  of  the 
lands  admeasured  and  set  off  to  her.  On  the  other  hand,  if  the 
controversy  relates  to  the  proper  apportionment  of  the  property 
rather  than  to  the  question  of  right,  it  may  be  better  to  take  pro- 
ceedings for  an  admeasurement  of  the  dower  in  the  first  instance ; 
and  after  it  has  been  admeasured  and  the  lands  set  off,  an  action  of 
ejectment  may  be  brought,  if  necessary,  to  recover  possession  (2  R. 
^.  488,  §1).  The  proceeding  for  admeasurement,  as  will  hereafter 
be  shown,  does  not  relate  to  the  title,  nor  can  it  determine  the  title. 
Either  form  of  relief  may  now  be  obtained  by  civil  action  under 
the  Code  of  Procedure  {Townsend  v.  Townsend,  2  Sandf.  til). 

Jurisdiction  of  the  surrogate.] — The  proceedings  for  admeas- 
urement given  by  the  statute  may  be  taken  either  in  the  supreme 
court,  or  a  superior  city  court,  or  in  the  county  court,  or  surrogate's 
court  of  the  county  in  which  the  lands  lie  (2  R.  S.  488,  §  1 ;  2  Id. 
362,  §  1,  subd.  8).  The  proceedings  are  regulated  in  detail  by  the 
statute,  and  are  in  the  same  form,  whether  taken  ia  the  supreme 


ADMEASUREMENT  OF  DOWER.  435 

ETature  of  the  Title.— The  Petition. 

■court,  the  county  court,  a  superior  city  court,  or  tlie  surrogate's 
court,  except  tliat  when  taken  elsewhere  than  in  the  surrogate's 
court,  they  may,  at  the  option  of  the  claimant,  be  in  the  form  of  a 
civil  action  under  the  Code. 

Nature  of  the  title.'] — The  title  of  the  dower  is  materially  dif- 
ferent after  the  admeasurement  of  dower  from  what  it  is  before. 
Before  admeasurement,  ,it  is  a  mere  claim  of  dower ;  after  admeas- 
urement, it  is  a  life  estate  in  the  particular  premises,  subject,  of 
course,  to  any  question  that  may  be  raised  about  the  title.  Before 
admeasurement,  the  land  remains  subject  to  the  control  of  the 
courts,  under  the  law  applicable  to  the  sale  of  the  lands  of  decedent 
for  payment  of  debts  and  other  compulsory  sales ;  and  if  sold  in  a 
proceeding  to  which  the  widow  is  duly  made  a  party,  the  purchaser 
niay  acquire  a  complete  and  unincumbered  title,  and  her  claim  will 
attach  to  the  proceeds  instead  of  the  land.  But  after  admeasure- 
ment, her  estate  in  the  lands  can  not  be  sold  by  virtue  of  the  pro- 
ceedings given  against  heirs  or  the  lands  of  decedents,  but  is  re- 
garded as  equal  in  dignity  and  security  to  that  of  the  deceased 
husband,  and  incapable  of  being  defeated,  even  in  consequence  of 
his  acts,  without  her  consent  {Matter  of  Sipjperly,  4A  JBarh.  370). 

These  proceedings  favored.'\— It  is  a  maxim  of  the  law  that 
dower  is  favored ;  and  hence  the  proceedings  having  in  view  its 
enforcement  or  establishment  are  encouraged  rather  than  defeated. 
Thus,  if  the  widow  secures  an  admeasurement  before  the  heirs  have 
proceeded  so  far  with  a  partition  suit  as  actually  to  obtain,  or  to  be 
in  a  condition  to  ask  a  decree  for,  partition  or  sale,  she  will  be 
deemed  to  have  the  paramount  right,  even  though  the  partition 
suit  was  commenced  prior  to  her  proceedings  for  admeasurement 
(Matter  of  Si^erly,  44  Barh.  370). 

The  petition.] — In  the  surrogate's  court,  the  proceedings  will 
always  be  commenced  by  petition,  which  must  specify  the  lands  to 
which  the  widow  claims  dower  (2  H.  S.  488,  §  1).  The  other  ma- 
terial facts,  viz.,  marriage,  seizin,  death  and  the  names  of  the  par- 
ties in  interest,  should  also  be  stated.  It  is  not,  however,  essential 
to  jurisdiction  that  the  petition  should  state  that  the  husband 
died  40  days  before  its  presentation  {Jackson  v.  Waltermeyer,  7 
Cow.  353),  although  the  proceedings  can  not  be  maintained  unless 
that  be  the  fact  (/5.) 
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Notice  to  the  ow7iers.] — The  owners  of  the  freehold,  and  the 
widow,  are  the  parties  to  the  admeasurement ;  and  mere  tenants 
for  years  need  not  be  joined,  but  will  be  barred  by  proceedings 
to  which  the  owners  are  parties  {Ward  v.  Kilts,  12  Wend.  137). 
The  statute  provides  that  a  copy  of  the  petition  with  notice 
(which  should  be  in  writing  *)  of  the  time  and  place  when  it  will 
be  presented,  must  be  served  at  least  twenty  days  previous  to  its 
presentation,  upon  the  heirs  of  the  husband;  or  if  they  are  not 
the  owners  of- the  lands,  then  upon  the  owners  of  such  lands, 
claiming  a  freehold  estate  therein ;  or  their  guardians,  when  any 
such  heirs  or  owners  are  minors  (2  JR.  S.  488,  §  2). 

Mode  of  service.] — The  notice  may  be  served  personally  on 
any  party  of  full  age ;  f  or  upon  the  guardian  of  minors ;  or  by 
leaving  the  same  with  any  person  of  proper  age,  at  the  last  resi- 
dence of  such  party  or  guardian,  in  ease  of  his  temporary  absence ; 
and  if  any  such  heir  or  owner  is  resident  out  of  the  state,  the 
service  may  be  upon  the  tenant  in  actual  occupation  of  the  lands, 
or  if  there  be  no  tenant,  by  publication  for  three  weeks  succes-. 
sively,  in  some  newspaper  printed  in  the  county  (2  H.  /S.  488,  §  3). 

Guardians  ad  litem.] — If  any  heirs  or  owners  are  minors,  and 
have  no  guardian,  the  surrogate,  on  application  of  the  widow,, 
must  appoint  some  discreet  and  substantial  freeholder  a  guardian 
for  the  sole  purpose  of  appearing  for  the  protection  of  their  in- 
terests (2  S.  S.  488,  §4).  And  notice  of  the  application  for  ad- 
measurement, and  all  notices  in  the  subsec[uent  proceedings  must 
be  served  on  such  guardian,  whether  the  infants  reside  within 
this  state  or  not  {Id.  §  5). 

Proof  of  service.] — Service  of  the  notice  is  a  jurisdictional 
fact ;  but  the  cogency  of  the  proof  that  it  has  been  made,  pro- 
duced to  the  surrogate,  is  a  matter  resting  largely  in  the  dis- 
cretion oi  the  surrogate ;  and  if  there  is  sufficient  evidence  of 
service  to  raise  a  fair  presumption,  although  it  may  not  be  of  a 
positive  and  direct  character,  the  jurisdiction  of  the  surrogate  may 

•  Matter  of  Cooper  (15  Johns.  633). 

I  If  the  proceeding  for  admeasurement  be  taken  after  judgment  in  ejectment  for 
dower,  the  notice  and  petition  need  only  be  served  on  the  parties  to  the  action,  or 
their  attorney  {Stewart  v.  Smiifi,  4  Abb.  0'.  App.  Dec.  306). 
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Tae  sustained  {Board  v.  Boa/rd,  4  Ail.  Pr.  295).  Hence  an  ad- 
mission of  service  of  the  petition  and  notice  of  the  day  of  its 
intended  presentation,  signed  by  the  general  guardian  of  minor 
heirs,  may  he  deemed  sufficient  proof  of  service,  especially  if  the 
guardian  was  present  and  attended  the  proceedings  (/5.) 

Proceedings  Ity  the  heirs  or  owners.] — If  the  widow  delays  to 
proceed,  the  heirs,  or  any  of  them,  or  the  owners  of  the  lands,  or  a 
guardian  of  any  such  heirs  or  owners,  may,  after  the  expiration  of 
the  40  days,  require  the  widow  to  make  demand,  within  90  days 
.after  serving  a  written  notice  of  the  requirement,  of  her  dower,  in 
aU  or  any  part  of  the  land  as  specified  in  the  notice  (2  P.  S.  489, 
§  6),  and  if,  thereafter,  she  does  not  do  so  by  commencing  a  suit 
or  applying  for  admeasurement,  or  if,  without  any  such  notice  of 
requirement  having  been  given,  she  does  not  demand  her  dower 
within  a  year  after  her  husband's  death,  the  heirs,  or  any  of  them, 
as  the  owners  of  the  land  claiming  a  freehold  interest,  or  the 
guardian  of  any  such  heirs  or  owners,  may  petition  the  surrogate, 
or  the  other  courts  before  mentioned,  for  the  admeasurement  of 
the  dower,  either  in  all  the  lands  of  the  husband  or  in  any  part 
specified  in  the  petition  (/5.  §  7).  The  statute,  however,  does  not 
give  the  widow  power  to  assign  and  transfer  her  claim  of  dower, 
so  as  to  enable  the  assignee  to  proceed  (Jaokson  v.  Aspell,  20 
Johns.  412). 

Notice  to  widow.] — A  copy  of  the  petition  of  the  heirs  or 
other  owners,  with  notice  (in  writing)  of  the  time 'and  place  of 
presenting  the  same,  must  be  served  personally  on  the  widow, 
twenty  days  previous  to  its  presentation  (2  P.  S.  489,  §  8). 

The  hearing.] — By  whomsoever  the  proceeding  is  taken,  the 
parties  can  not  contest,  in  that  proceeding,  the  title  to  the  land, 
nor  the  widow's  right  to  be  endowed.  The  admeasurement  is 
simply  a  judicial  survey  and  apportionment  of  the  premises,  and 
when  completed,  merely  fixes  the  extent  and  location  of  the  land 
assigned,  and  does  not  preclude  any  person  from  controverting 
•the  title  in  an  action  {Pa/rTcs  v.  Hardey,  4  Bradf.  15  ;  Wood  v. 
Seely,  32  JSf.  T.  105  ;  Eyde  y.Hyde,  4  W6r>d.  630).  The  surro- 
gate, after  hearing  the  parties,  simply  orders  that  admeasurement 
be  made  of  such  widow's  dower,  of  all  the  lands  of  her  husband, 
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or  of  part  thereof,  according  as  is  specified  in  the  application  (2: 
E.  S.  489,  §  9). 

Commissioners.'] — For  this  purpose,  the  surrogate  appoints 
three  reputable  and  disinterested  freeholders,  commissioners ;  and 
the  order  must  specify  the  lands  of  which  dower  is  to  be  admeas- 
ured, and  require  the  commissioners  to  report  at  a  specified  time 
(2  a.  S.  489,  §  10).  Before  entering  upon  their  duties,  the  com- 
missioners must  take  oath  that  they  will  faithfully,  honestly  and 
impartially  discharge  the  duties,  and  execute  the  trust  reposed  in 
them  by  such  appointment.  If  any  of  them  dies,  resigns,  or  neg- 
lects or  refuses  to  serve,  another  may  be  appointed  and  take  oath 
{Ih.  §  12  ;  White  v.  Story,  2  Hill,  543) ;  and  the  court  may,  on  the. 
application  of  the  commissioners,  or  of  either  party,  enlarge  the 
time  to  report,  and  may  compel  a  report,  or  discharge  commis- 
sioners who  neglect  to  report  {Ih.  §  14) ;  and  when  a  report  is 
made,  may  set  it  aside  for  cause ;  and  in  either  case  may  appoint 
new  commissioners  {Ih.  §§  14,  16). 

Notice  of  meeting  of  commissioners ^^ — It  is  proper  practice 
for  the  moving  party  to  give  notice  of  the  meeting  of  the  com- 
missioners, so  that  aU  parties  interested  may  have  the  opportunity 
of  being  heard  in  regard  to  the  determination  which  is  to  be 
made ;  and  proceeding  without  notice  would  be  deemed  irregular ; 
but  where  it  appears  that  all  parties  had  actual  knowledge  of  the 
times  of  meeting,  and  no  unfairness  or  injustice  appear  to  have 
been  done,'  the  mere  omission  to  give  formal  notice  affords  no 
ground  for  refusing  to  confirm  the  repoi;t  {Smith  v.  Smith,  6  Lans. 
313). 

Mode  of  admeasurement.^ — The  commissioners  may  employ  a 
surveyor  and  necessary  assistants,  and  must  admeasure  and  lay  off, 
as  speedily  as  possible,  the  one-third  part  of  the  lands  embraced  in 
t^e  order,  designating  such  part  with  posts,  stones,  or  other  per- 
manent monuments.  In  making  such  admeasurement,  they  must 
take  into  view  any  permanent  improvements  made  on  the  lands 
embraced  in  the  order,  by  any  heir,  guardian  of  minors,  or  other 
owners,  since  the  death  of  the  husband,  or  the  alienation  by  him ; 
and  if  practicable,  must  award  such  improvements  within  that 
part  of  the  lands  not  allotted  to  the  widow ;  and  if  this  be  not 
practicable,  they  must  make  a  deduction  from  the  lands  allotted  to. 
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her,  proportionate  to  the  benefit  she  will  derive  from  soph  part  of 
the  improvements  as  are  included  in  the  portion  assigned  to  her.* 
They  must  make  a  full  and  ample  report  of  their  proceedings,  with 
the  quantity,  courses  and  distances  of  the  land  admeasured  and 
allotted  by  them  to  the  widow,  with  a  description  of  the  monu- 
ments thereof,  and  the  items  of  their  charges  (2  H.  S.  490,  §  13). 

Confirmation  of  report.'] — The  surrogate,  if  he  does  not  set 
aside  the  report,  must,  by  order,  confirm  it,  and  must  file  it,  and 
enter  it  in  his  records  (2  B.  S.  490,  §§  15,  16) ;  and,  at  the  expira- ' 
tion  of  30  days  from  date  of  confirmation,  the  admeasurement,  if 
not  appealed  from,  becomes  binding  and  conclusive  as  to  the  locar 
tion  and  extent  of  the  right  of  dower,  on  the  parties  who  apply 
for  it,  and  all  to  whom  notice  has  been  given  pursuant  to  the  stat- 
ute. Thereupon  the  widow  may  bring  an  action  to  recover  pos- 
session, if  her  right  to  dower  is  controverted  {Ih.  §§  17,  18).  A 
notice  of  motion  to  confirm  is  not  necessary,  if  the  order  appoint- 
ing the  admeasurers  specifies  the  time  of  their  reporting,  and  if, 
in  case  of  delay,  regular  adjournments  have  been  had  ( White  v. 
Story,  2  Bill,  543). 

Effect  of  the  report.'] — Although,  as  has  been  stated,  the  ad- 
measurement does  not  conclude  the  right  and  title,  it  is  binding 
and  conclusive  as  to  the  location  and  extent  of  the  dower ;  and, 
after  confirmation  of  the  report,  the  widow  has  no  right  of  dower 
in  the  part  not  assigned  to  her  {Graham  v.  Linden,  50  N.  Y.  54T). 

Appeal?^ — The  widow,  or  any  heir  or  owner  of  lands  affected 
by  the  proceedings,  or  his  guardian  if  a  minor,  may  appeal  from 
the  order  of  confirmation,  within  thirty  days,  to  the  general  term 
of  the  supreme  court  (2  R.  /S*491,  §  19 ;  Id.  611,  §  118),  and  by 
writ  of  error,  to  the  court' of  appeals  {Code  of  Pro.  §  471).  The 
appeal  must  be  filed  with  the  surrogate  (2  B,.  8.  491,  §  20),  and  the 
appellant  must  execute  and  file  with  the  surrogate  a  bond  with 

.  *  See  alBO,  as  to  improTements,  Coates  v.  Cheever  (1  Cow.  460) ;  as  to  increase  in 
value.  Walker  T.  Schuyler  (10  TFend  480,  and  cases  cited);  Van  Gelder  r.  J'ost(2 
Edw.  611) ;  Farlcs  v.  Hardey  (4  Bradf.  15) ;  Haie  v.  James  (6  JoTim.  Oh.  258) ;  Dolf 
V.  Bassett  (15  Johns.  21);  Marble  v.  Zeiois  (53  Barb.  432);  as  to  crops,  Caine  v. 
Fisher  (6  N.  Y.  597) ;  as  to  mines,  Coates  v.  Cheever  (above  cited) ;  as  to  assigning 
part  of  a  single  lot  or  building.  White  v.  Story  (2  Hill,  543) ;  Parks  v.  Hardey  (above 
cited) ;  Stewart  v.  Smith  (4  Abb.  Ct.  App.  Dec.  306). 
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security  to.  be  approved  by  him  in  the  penal  sum  of  $100,  condi- 
tioned for  the  diligent  prosecution  of  the  appeal  and  for  the  pay- 
ment of  the  costs  of  appeal.  No  other  notice  or  proceeding  is 
necessary  to  perfect  the  appeal  {Id.)  On  the  filing  of  the  appeal 
and  bond,  the  surrogate,  as  on  ordinary  appeals,  makes  up  his  re- 
turn, including  the  petition,  affidavits,  notices,  orders,  reports,  and 
all  other  proceediags  on  the  application  {Id.  §  21).  The  appellate 
court  wiU  review  all  the  proceedings,  and  "  do  therein  what  shall 
be  just "  {Id.  §  22) ;  but  only  the  regularity  and  fairness  of  the 
proceedings  will  be  examined  into  {Hyde  v.  Hyde,  4  Wend.  630) ; 
and  to  this  end,  it  may  direct  a  further  return  by  the  surrogate, 
when  necessary.  Notices  of  hearing  of  the  appeal,  and  other  nec- 
essary notices  in  the  appellate  court  may  be  made  upon  non-resident 
parties  by  leaving  the  same  with  the  surrogate.  In  case  of  the 
affirmance  of  the  order  of  confirmation,  the  appellate  court  may 
•  award  costs  against  the  appellant ;  *  and  the  original  order  of  con- 
firmation, and  the  admeasurement  confirmed  thereby,  are  declared 
to  be  binding  and  conclusive,  and  to  authorize  an  action  of  eject- 
ment to  recover  possession  of  the  admeasured  lands  (2  B.  S.  492, 
§  25).  In  case  of  the  reversal  of  the  order  of  confirmation,  on 
the  same  being  certified  to  the  surrogate,  he  may  proceed  to  ap- 
point new  commissioners,  or  make  a  new  admeasurement,  as  the 
supreme  court  may  direct,  or  the  latter  court  may  proceed  to  make 
admeasurement  in  the  same  manner  as  upon  an  original  application 
to  that  court  {Id.  §  23  ;  see  L.  1873,  c.  239 ;  Coates  v.  Cheever,^  1 
Cow.  460,  480). 

Forms.'] — For  forms  of  petition,  order,  report,  &c.,  see  Forms 
in  Appendix,  post. 

*  As  to  rate  of  costs  and  manner  of  taxation,  see  Western  v.  Romaine  (1  Bradf. 
37);  White  V.  Story  (2  Hill,  543);  Buchway  t.  Jemett  (16  Barb.  590);  Smith  t.  Smiih 
(6  Lam.  313). 
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Costs.] — In  cases  of  contest  in  the  surrogate's  court,  the  surro- 
gate may  award  costs  to  the  party  in  his  judgment  entitled  thereto, 
to  be  paid  personally  by  the  unsuccessful  party,  or  out  of  the  es- 
tate which  is  the  subject  of  controversy  (2  S.  S.  223,  §  10; 
Holmes  v.  Cock,  2  Barb.  Ch.  426 ;  and  see  ante,  p.  18).  Accord- 
ing to  the  opinion  of  the  surrogate  in  Western  v.  liomaine  (1 
Bradf.  37),.  and  of  the  supreme  court  in  Willcox  v.  Smith  (26 
Barb.  316),  the  allowances  of  costs  (except  in'  the  county  of  ISTew 
York),  are  still  to  be  regulated  according  to  the  rates  prescribed 
for  costs  in  the  old  county  courts  of  common  pleas,  by  the  fee  bill 
of  1830  (Z.  1837,  c.  460,  §  70;  2  i?.  *y.  1st  ed.  636,  §  27;  same 
Stat.  2  B.  8.  2d  ed.  628  [marg.  636]) ;  and  this  opinion  is  adopted 
by  the  statute  revision  commission  {Bev.  Stat,  as  reported  by  the 
Com.  Pt.  Ill,  c.  18,  §  2860,  note).  The  rates  prescribed  by  the 
common  pleas  fee  bill  are  as  f oUows : 

Fees  of  attorneys  in  courts  of  common  pleas  and  mayor's 
courts.] — For  a  retaining  fee,  two  dollars  and  fifty  cents ;  but  no 
such  fee  shall  be  allowed  to  the  plaintiffs  attorney  in  any  suit 
upon  a  bond  taken  on  the  arrest  of  a  defendant ;  nor  to  the  de- 
fendant's attorney,  for  confessing  judgment,  where  no  suit  shall 
have  been  actually  brought : 

For  every  necessary  ordinary  motion,  twenty-five  cents : 

Arguing  every  special  motion,  one  doUar : 

Drawing  a  declaration,  one  dollar  and  fifty  cents ;  copy  thereof, 
seventy-five  cents : 

Drawing  a  plea,  twenty-five  cents ;  copy  thereof,  twelve  and  a 
haK  cents : 

Drawing  a  writ  of  inquiry,  and  copy,  one  dollar  and  twelve  and 
a  haK  cents : 

Drawing  and  copy  of  every  brief,  seventy-five  cents : 

Every  notice  of  trial,  copy  and  service,  twenty-five  cents : 
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Note  of  issue  for  the  clerk,  and  serving,  twelve  and  a  half 
cents : 

Every  other  notice  in  any  cause  or  proceeding,  copy  and  serv- 
ice, nineteen  cents : 

Drawing  aU  other  pleadings,  suggestions,  entries,  special  ver- 
dicts, biQs  of  exception,  demurrers  to  evidence,  cases  and  process, 
which  shall  be  necessary,  and  all  other  necessary  entries  and  pro- 
ceedings in  a  cause,  according  to  the  practice  of  the  court,  and  for 
which  no  special  provision  is  herein  made,  eighteen  cents  for  each 
folio : 

For  engrossing  or  copying  the  same,  including  all  records, 
writs,  returns,  pleadings,  instruments,  and  all  other  writings  nec- 
essarily inserted,  nine  cents  for  each  folio : 

But  where  any  fee  is  prescribed  for  any  process  by  name,  either 
for  the  attorney  or  clerk  issuing  the  same,  no  charge  shall  be  made 
for  the  draft  or  copy  of  such  process : 

Fee  on  trial,  or  reference,  for  arguing  a  demurrer,  special  ver- 
dict, bill  of  exceptions,  demurrer  to  evidence,  or  any  case  or  mo- 
tion for  a  new  trial ;  or  attending  prepared  for  such  trial,  reference 
or  argument,  in  pursuance  of  notice,  two  dollars : 

For  attending  the  execution  of  a  writ  of  inquiry,  or  the  assess- 
ment of  damages  by  the  clerk,  one  dollar : 

Attendance  before  a  judge,  on  examining  a  witness,  showing 
cause  of  action,  motion  to  mitigate  bail,  on  the  taxation  of  costs,  or 
other  special  matters;  or  upon  motion  for  any  necessary  order 
which  shall  be  granted ;  twenty-five  cents : 

Drawing  and  copy  of  a  bill  of  costs,  twenty-five  cents ;  and  for 
each  copy  actually  delivered  to  any  party  in  the  cause,  at  his  re- 
quest, twelve  and  a  half  cents : 

Drawing  and  copy  of  a  record  of  judgment,  two  dollars  and 
twenty-five  cents. 

Payment  of  costs  and  expenses  on  jprobateP^ — The  surrogate's 
fees  and  expenses  on  an  application  to  revoke  probate,  must  be 
paid  by  the  party  contesting  the  validity  of  the  will,  or  the  probate 
thereof,  in  case  the  will  or  probate  is  confirmed ;  and  in  case  the 
probate  is  revoked,  the  party  resisting  such  revocation  may  be  re- 
quired, by  the  surrogate,  to  pay  the  costs  and  expenses  of  the  pro- 
ceedings, either  personally,  or  out  of  the  estate.     In  all  eases,  such 
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payment  may  be  enforced  by  process  of  attachment  (2  R.  8.  63, 
§  39). 

On  compelling  return  of  inventory.] — ^Whenever  any  executor, 
administrator  or  guardian  has  been  compelled  by  summons,  order 
or  citation,  issued  by  a  surrogate,  to  render  and  file  an  inventory 
and  appraisal,  or  an  account  of  the  property  and  estate  in  his  hands, 
the  costs  of  such  compulsory  proceeding  may,  in  the  discretion  of 
the  surrogate,  be  charged  upon  such  executor,  administrator  or 
guardian,  personally  (Z.  1867,  c.  Y82,  §  8). 

On  accounting.] — A  creditor  calling  an  executor  or  adminis- 
trator to  account  can  not  recover  costs  unless  he  obtains  a  dividend ; 
nor  can  the  executor  or  administrator  be  charged  with  costs  unless 
he  has  been  in  fault  {Griffith  v.  Beecher,  10  Barh.  432).  And 
counsel,  not  being  parties  to  proceedings  before  a  surrogate  on  a 
final  accounting,  can  not  have  costs  awarded  to  them.  The  statute 
(2  B.  S.  223,  §  10)  only  authorizes  the  surrogate  to  award  costs  to 
parties  (  Willcox  v.  Smith,  26  Barh.  316).  But  the  statute  which 
regulates  the  commissions  of  executors  and  administrators,  provides 
that  there  shall  be  allowed  on  each  settlement,  such  sum  for  coun- 
sel fee  on  the  final  settlement  of  an  account,  and  for  preparing 
therefor,  as  to  the  surrogate  seems  reasonable,  not  exceeding  ten 
dollars  for  each  day  engaged  therein  (2  E.  8.  93,  §  58 ;  am'd  L. 
1849,  c.  160,  §  11,  and  by  Z.  1863,  c.  362,  §  8). 

On  admeasurement.] — Costs  of  proceedings  for  admeasurement 
of  dower  are  taxable  by  the  surrogate,  and,  if  no  appeal  be  taken, 
payable  one-half  by  the  widow  and  one-half  by  the  adverse  par- 
ties. If  an  appeal  is  taken  from  the  order  confirming  the  report, 
the  costs  of  the  proceedings  for  admeasurement  must  be  paid  by 
the  party  who  applied  for  the  admeasurement  (2  B.  8.  492,  §§  25, 
26). 

Official  fees.] — The  surrogate  is  not  allowed  to  charge  or  re- 
ceive any  fee  or  compensation  for  any  official  services  performed 
by  him,  except  for  copies  of  records  or  papers  (Z.  1867,  c.  782, 
§  16,  as  am'd  by  Z.  1869,  c.  246,  §  1,  and  Z.  1870,  c.  359,  §  14),* 

*  By  act  of  April  25tli,  186*?  (Z.  1867,  c.  782),  .it  was  provided  that,  after  the 
passage  of  that  act,  no  surrogate  should  charge  or  receive  any  fee  or  compensation  for 
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and  for  these  he  is  allowed  to  receive  the  same  fees  as  he  was  al- 
lowed before  the  passage  of  the  act  of  1867  (lb.)  The  fees  which 
he  was  allowed  before  1867  were  regulated  in  detail  by  Z.  1844, 
c.  300,  §  2.  Ey  that  act  he  is  allowed  for  copies  and  exemplifica- 
tions of  any  record,  proceeding,  or  order  had  or  made  before  himj 
or  of  any  papers  filed  in  his  office  transmitted  on  an  appeal,  or 
,  furnished  to  any  party  on  his  request,  six  cents  for  every  folio.  * 

Appraisers.} — Where  appraisers  are  appointed  on  the  applica- 
tion of  an  executor  or  administrator,  such  appraisers  are  entitled 
to  receive  a  reasonable  compensation  for  their  services,  to  be  al- 
lowed by  the  surrogate  (Z.  1873,  c.  225).  The  surrogate  can  not 
aUow,  however,  more  than  five  dollars  per  day  to  each  appraiser, 
for  each  day  actiially  employed  for  making  the  appraisement  or 
inventory,  in  addition  to  the  actual  expenses  necessarily  incurred 
(Z5.)  The  number  of  days'  services  rendered,  and  the  amount  of 
the  expenses  must  be  verified  by  the  affidavit  of  the  appraiser  per- 
forming the  service ;  and  this  affidavit  must  be  made  and  delivered 
to  the  executor  or  administrator  before  payment  of  the  fees,  and 
must  be  adjusted  by  the  surrogate  {li.) 

Auditors.] — The  statute  (2  H.  S.  94,  §  64)  which  authorizes 
the  surrogate  to  appoint  auditors  to  examine  the  accounts  of  exec- 
utors and  administrators,  empowers  him  to  make  a  reasonable 
allowance  to  such  auditors,  not  exceeding  two  dollars  per  day,  to 
be  paid  out  of  the  estate. 

Guardians  ad  litem.] — As  to  the  compensation  of  special 
guardians,  there  is  no  statutory  provision  respecting  it ;  but  the 
authority  to  appoint  implies  an  authority  to  compensate  such  a 
guardian,  and  the  practice  is  to  make  an  allowance  payable  out  of 

any  official  services  performed  by  him.  By  act  of  April  19tli,  1&69,  the  act  of  1867 
was  amended  by  alloTring  him  to  charge  for  copies  of  records  and  papers,  and 
-exempting  the  city  and  county  of  New  York  from  the  operation  of  the  act.  By  Z. 
ISM,  0.  359,  §  14,  the  city  and  county  of  New  York  was  again  brought  within  the 
act. 

*  The  surrogate  is  allowed  for  searching  the  records  of  his  office  for  any  one 
year,  twelve  and  one-half  cents ;  and  for  every  additional  year,  six  cents ;  but  not 
more  than  twenty-five  cents  can  be  charged  or  received  for  any  one  search  (i.  1844, 
■c.  300,  §  2). 
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the  general  estate,  proportioned  to  the  character  and  importance  of 
the  interests  involved  and  the'  services  rendered. 

Bounty  and  prize  money. '\ — In  all  cases  of  the  appointment  of 
guardians,  where  it  appears  that  the  application  is  made  for  the 
purpose  of  enabling  the  minor  or  minors  to  receive  bounty,  arrears 
of  pay,  or  prize  money  or  pension  due,  or  other  dues  or  gratuity 
from  the  federal  or  state  government,  for  the  services  of  the  parent 
or  brother  of  such  miaor  or  minors  in  the  military  or  naval  service 
of  the  United  States,  no  surrogate's  fees  shall  be  charged  or  re- 
ceived (Z.  1863,  c.  362,  §  7,  as  am'd  by  L.  1864,  c.  420,  §  1 ;  Z.  1866, 
c.  784,  §  1). 

Estates  less  than  one  thousand  dollars.'] — If  the  inventory  of 
the  personal  property  of  a  deceased,  filed  in  the  office  of  the  sur- 
rogate, does  not  exceed  $1,000,  no* fees  for  any  service  done  or  per- 
formed by  the  surrogate  can  be  charged  to  or  received  from  the 
executor  or  administrator.  And  if  the  petition  for  letters  alleges 
that,  in  the  belief  of  the  petitioner,  the  inventory  will  not  exceed 
$1,000,  no  fees  can  be  received  until  it  appears  from  the  inventory, 
when  filed,  that  the  personal  property  does  exceed  that  sum 
(Z.  1863,  c.  362,  §  Y,  as  am'd  by  Z.  1864,  c.  420,  §  1,  and  Z.  1866, 
c.  784,  §  1). 

Witnesses'  fees.} — ^Witnesses  to  prove  a  wiU  are  allowed  the 
like  fees  for  their  attendance  as  are  allowed  for  similar  services  in 
personal  actions,  to  be  paid  by  the  person  applying  to  have  the 
wiU  proved  (2  E.  8.  59,  §  19). 

Sale  of  lands.] — For  the  fees  and  costs  allowed  by  the  surrogate 
upon  a  sale,  mortgage,  or  lease  of  land  under  his  order,  see  antey 
p.  275. 
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IN   GENERAL. 


Appellate  jurisdiction.] — ^By  the  judicial  system  of  this  state  * 
an  appeal  lies  to  the  supreme  court  from  a  surrogate's  decis- 
ion upon  all  questions  of  law,  and  even  to  some  extent  upon 
matters  of  judicial  discretion.  Under  the  Kevised  Statutes,  and 
before  the  adoption  of  the  Constitution  of  1846,  the  decisions  of 
surrogates  were  reviewed  on  appeal  in  the  court  of  chancery ;  and 
the  cases  in  which  appeals  would  lie  from  the  decisions  of  the  sur- 
rogate, and  the  mode  of  taking  such  appeals,  were  regulated  in 
great  detail  by  the  provisions  of  the  Revised  Statutes.  When  the 
court  of  chancery  was  abolished  by  the  Constitution  of  1846,  and 
the  present  judicial  system  organized,  under  which  the  supreme 
court  possesses  a  general  jurisdiction  in  law  and  in  equity,  it  was 
provided  that  appeals  might  be  brought  to  the  supreme  court  from 
the  decisions,  decrees  or  orders  of  the  surrogate  in  all  cases  where 
appeals  might  previously  have  been  brought  from  surrogates  to 

*  In  this  respect  the  New  York  practice  ia  in  accordance  with  that  of  most  of  the 
American  states,  which  generally  allow  appeals  from  surrogates'  courts  to  the  high- 
eat  judicial  tribunal  of  the  state. 
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'the  chancellor  or  circuit  judge.*  And  the  laws  respecting  appeals 
in  such  cases,  the  time,  manner  and  effect  of  bringiag  them,  and 
the  security  to  be  giyen,  and  the  staying  of  proceedings  therein, 
were  declared  to  apply  in  such  cases  so  far  as  they  were  applicable 
and  consistent  with  the  Constitution  and  the  judiciary  act  (Z.  1847, 
c.  280,  p.  324,  §  17).  When  the  Code  of  Procedure  was  adopted, 
by  which  the  procedure  in  civil  actions  generally,  as  well  as  in 
some  special  proceedings,  was  regulated,  it  was  provided  that,  un- 
til the  legislature  should  otherwise  authorize  and  direct,  the  new 
provisions  applicable  to  appeals  in  actions  should  not  affect  appeals 
from  surrogates'  courts  (Code  of  Pro.  %  471).  And  under  these 
changes  in  the  law,  it  has  been  held  that  the  provisions  of  the 
statute  regulating  the  course  of  proceedings  on  appeal  from  the 
decree  of  a  surrogate,  and  the  practice  in  respect  thereto,  have  not 
been  changed  by  the  joining  of  the  legal  and  equitable  jurisdiction 
in  the  same  supreme  court  {Johnson  v.  Hicks,  1  Lans.  150).  The 
whole  proceeding  is  still  under  the  Revised  Statutes,  except  so  far 
as  the  rules  of  court,  as  will  be  hereafter  explained,  have  modi- 
fied the  procedure ;  and  the  provisions  of  the  Code  have,  there- 
fore, no  application  to  these  appeals  {S^oUs  v.  Bumesnil,  47  N.  Y. 
677 ;  12  All.  Fr.  IT.  8.  117 ;  Rowland  v.  Taylor,  53  iV^.  Y.  627 ; 
Brockwanj  v.  Jewett,  16  Barl.  590 ;  Sherman  v.  Youngs^  6  How. 
Pr.  318).  The  appeal  is  in  form  to  the  supreme  court.  Like 
other  appeals,  in  that  court,  it  is  heard  at  a  general  term  (  Watts  v. 
Aikin,  4  How.  Pr.  439 ;  Wever  v.  Marvin,  14  Barl.  376 ; 
Marvvn  v.  Ma/rvin,  3  All.  Ct.  App.  Dec.  192,  197) ;  and  after  the 
appeal  is  perfected,  motions  made  in  the  matter — e.  g.,  a  motion  to 
compel  the  surrogate's  return,  or  to  dismiss  an  appeal  for  irregular- 
ity— are  to  be  made  at  special  term,  as  if  the  cause  originated  in 
the  supreme  court  {Gardner  v.  Brown,  5  How.  Pr.  351 ;  Spotts 
V.  Dvmesnil,  12  All.  Pr.  If.  S.  117). 

Two  classes  of  appeals.} — It  wUl  be  observed  on  a  more 
full  explanation  in  regard  to  appeals  in  particular  cases,  that  there 
are  two  classes  of  appeals  from  decisions  of  surrogates  which  are, 
treated  differently,  and  determined  upon  different  priaciples.     In 

*  By  act  of  April  5tli,  1848  (i.  1848,  c.  185),  provision  was  made  for  the  hearing, 
by  the  supreme  court,  of  appeals  taken  to  the  then  late  circuit  judges  from  decisions 
of  surrogates  in  matters  relating  to  the  probate  of  wills. 
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general,  the  supreme  court,  in  examining  such  appeals,  is  at  libertj 
to  examine  the  whole  case  as  well  upon  the  facts  as  upon  the  law, 
so  far  as  questions  of  either  kind  are  presented.  And  in<this  class 
of  cases  the  supreme  court  exercises  aU  the  powers  which  the  court 
of  chancery  formerly  exercised  on  such  appeals,  and  according  to 
the  same  rules  of  practice.*  Accordingly,  in  such  cases  the  appel- 
late court  reviews  the  question  iu  a  manner  which  is  in  the  nature 
of  a  rehearing  in  equity.  The  admission  of  improper  evidence  on 
the  hearing  below  will  not  furnish  a  ground  for  reversing  the  final 
decision,  if  the  facts  established  by  legal  and  competent  testimony 
are  plainly  sufficient  to  uphold  it  {Schench  v.  Dart,  22  H.  Y.  420  ,* 
Clapp  V.  FuUerton,  34  Id.  190  ;  Robinson  v.  Raynor,  28  Id.  494, 
rev'g  36  Ba/rb.  128 ;  MatUr  of  Paige,  62  Barb.  476).  And  while 
the  appellate  court  has  power  to  affirm  or  reverse  merely,  and 
leave  the  parties  to  proceed  again  in  the  court  below,  it  may,  on 
the  other  hand,  proceed  beyond  a  mere  affirmance  or  reversal,  and 
adjudicate  the  caiise  {Clayton  v.  War  dell,  2  Bradf.  1). 

There  is  another  class  of  cases,  however,  namely,  those  in 
which  the  supreme  court  succeeds  to  the  jurisdiction  of  the  circuit 
judge  in  certain  appeals  on  questions  of  fact,  in  which  formerly 
an  appeal  was  allowed  to  the  circuit  judge  for  the  purpose  of  a 
trial  of  issues  of  fact  by  a  jury.  The  transfer  of  jurisdiction  to 
hear  such  appeals  did  not  change  the  character  of  the  determina- 
tion to  be  made  by  the  appellate  court  {Marvin  v.  Marvin,  3  Abb. 
Ct.  App.  Dec.  192 ;  Johnson  v.  Hicks,  1  Lans.  150) ;  and  in  such 
cases,  the  supreme  court  acts  not  as  a  court  of  equity,  but  in  place 
of  the  circuit  judge  under  the  former  practice.     In  such  cases,  f 


*  Upon  an  appeal  in  the  common  law  courts,  if  it  appeared  that  any  error  had 
been  committed  on  the  trial,  a  new  trial  was  awarded.  The  appellate  court  could 
affirm  or  reverse,  but  could  not  decide  the  case  according  to  the  facts  as  they  ap- 
peared by  the  evidence.  Thus,  if  improper  evidence  had  been  admitted,  a  new  trial 
would  be  awarded,  although  the  appellate  court  were  of  the  opinion  that  the  party 
ought  to  h,ave  a  verdict  upon  the  other  evidence  in  the  case.  In  the  chancery  courts, 
however,  the  court  upon  appeal  considered  the  whole  case,  and  gave  such  judgment 
as  was  just,  and  would  not  order  a  new  trial  because  improper  evidence  had  been 
admitted.  When  the  supreme  court  was  organized,  and  the  law  and  equity  courts 
merged,  the  rule  of  the  common  law  courts  was  adopted  as  to  other  cases,  but  in 
regard  to  appeals  from  surrogates'  courts,  which  are  not  governed  by  the  Code,  the 
chancery  rule  is  still  followed  (Olapp  v.  Fullerion,  34  N.  T.  190). 

f  The  appeals  to  the  circuit  judge  were  from  the  decisions  of  surrogates,  by  which 
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the  court  may  reverse,  if,  upon  the  evidence,  it  differs  from  the 
surrogate  on  questions  of  fact,  and  in  such  instances,  will  usually 
order  a  trial  before  a  jury.  Such  an  order  is  not  the  subject  of  re- 
view in  the  court  of  appeals,  as  an  order  for  a  new  trial  {lb. ; 
see  Howland  v.  Taylor,  53  N.  T.  637). 


ARTICLE    SECOND. 

WHEN   AN   APPEAL   WILL   LIE. 

In  general^ — "With  the  exception  of  the  case  of  proceed- 
ings for  admeasurement  of  dower,  in  which  the  appeal  does  not 
lie  except  from  the  order  of  confirmation  of ^  the  commissioner's 
report  (see  ante,  p.  439),  appeals  may  be  taken  from  the  orders, 
decrees,*  and  sentences  of  surrogates  in  all  cases  (2  B.  S.  610, 
§  104),  except  orders  not  affecting  any  substantial  right,  and  mere- 
ly formal  orders  and  those  depending  purely  on  questions  of  dis- 
cretion {Mount  V.  Mitohell,  31  N.  T.  356 ;  s.  o.  19  Abb.  Fr.  1, 
rev'g  17  Id.  265 ;  Moore  v.  Moore,  14  Barb.  27).  Thus,  for  in- 
stance, no  appeal  lies  from  an  order  of  the  surrogate  merely  direct- 
ing that  a  petition  for  the  removal  of  a  guardian  should  be  in- 
quired into  {Skidmore  v.  Shaw,  3  Ch.  Sent.  54) ;  nor  from  an  ex 
jparte  order  on  the  ground  of  its  irregularity  {Skidmore  v.  Da/oies, 
10  Paige,  316).  A  merely  discretionary  order,  such  as  an  order 
directing  payment  of  costs  and  expenses  of  contesting  a  will 
{Marvin  v.  Marvin,  11  Abb.  Pr.  JV.  S.  97  ;f  and  see  McGregor  y, 

any  will  of  real  estate  was  admitted  to  record,  or  any  will  of  personal  estate  was  ad- 
mitted to  probate ;  or  by  which  any  such  will  was  refused  to  be  admitted  to  record 
or  probate  (2  R.  S.  608,  §  90) ;  and  also  from  the  decision  of  the  surrogate  on  alle- 
gations filed  within  a  year  under  2  if.  /S.  61,  §  31,  to  set  aside  the  probate  of  a  will  of 
personal  estate  (Alston  r.  Jones,  10  Paige,  98 ;  and  see  Mason  y.  Jones,  2  Brad}.  326). 
*  The  docketing  of  a  surrogate's  decree,  under  L.  183'7,  c.  460,  §  64,  does  not 
make  it  a  judgment  of  the  supreme  court,  and  it  isstiU  a  subject  of  appeal  as  a  surro- 
gate's decree  {Daiies  y,  Skidmore,  5  Hilt,  601).  Though  a  decree  be  unauthorized, 
and  therefore  erroneous,  yet,  if  it  purport  to  be  final,  it  is  a  final  decree  for  the  pur- 
poses of  appeal  (Smith  r.  Van  Kuren,  2  Barb.  Ch,  473).  The  orders  and  decrees  of  a 
county  judge,  when  acting  as  surrogate,  are  subject  to  appeal  in  the  same  manner  as 
the  orders  and  decrees  of  a  surrogate  (2  R.  S.  19,  §  51). 

•  f  As  to  how  far  the  surrogate's  discretion  in  yacating  or  confirming  a  sale  of  real 
property  for  payment  of  debts  is  reviewable  on  appeal,  see  Delaplaine  v.  Lawrence  (3 
JV.  7.301). 
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Buel,  24  iV.  Y.  166)  is  not  appealable,  thougli  in  one  case,  where 
the  costs  allowed  were  excessive  and  were  awarded  irregularly,  the 
court  reviewed  the  question  of  costs,  although  neither  party  raised 
the  point  on  the  appeal  {Devin  v.  Patchin,  26  N.  Y.  441 ;  25  How. 
Pr.  5).  An  order  allowing  an  execution  to  issue  is  not  appealable 
upon  the  ground  of  insufficiency  of  assets.  That  question  is  con- 
fided to  the  discretion  of  the  surrogate,  and  his  order  is  conclusive 
upon  the  point  [Mount  v.  Mitchell,  31  W.  Y.  356  ;  19  Abh.Pr.  1, 
rev'g  s.  0.  17  Id.  265). 

Except  as  otherwise  prescribed  in  particular  cases,  which  we  shall 
point  out,  appeals  from  surrogate's  decrees  are  to  be  taken  within 
thirty  days  from  their  entry  (2  P.  8.  610,  §  lOT).  The  court  has  no 
power  to  enlarge  the  time  for  appealing  from  a  surrogate's  decision 
{Bronson  v.  Ward,  3  Paige,  189 ;  Stone  v.  Morgan,  10  Id.  615). 

Appeals  in  proceedings  for  prohale.] — In  proceedings  for  the 
probate  of  a  will  of  either  real  or  personal  property,  or  both,  any 
devisee  or  legatee  named  in  the  will,  or  any  heir  or  next  of  kin 
to  the  testator,  may,  within  three  months  after  the  decision  is  made 
and  entered,*  whether  it  admits  or  refuses  to  admit  the  wiU  to 
probate,  file  an  appeal  (2  P.  S.  66,  §  55).  An  appeal  is  the  only 
remedy  for  relief  against  a  decree  regularly  made  rejecting  a  will 
propounded  for  probate,  where  there  has  been  no  fraud  or  collusion 
among  the  parties,  nor  any  oversight  or  accident  on  the  part  of  the 
court  {Mv/nro's  Estate,  15  Abi.  Pr.  363).  In  such  a  case,  the  sur- 
rogate can  not  entertain  a  petition  to  open  the  decree  and  allow 
further  evidence  to  be  given  in  support  of  the  will  {Ih.) 

Allegations  to  contest  probate. 1 — Appeals  from  the  decision  of 
a  surrogate  on  an  application  to  revoke  the  probate  of  a  will  of 
personal  property  "may  be  made  in  the  manner,  within  the  time, 
and  with  the  effect  prescribed  by  law  "  (2  P.  8.  62,  §  35,  last  clause) 
— i.  e.,  within  thirty  days  from  the  entry  of  the  order  (2  P.  8.  610, 
§  107;   Williams  v.  Fitch,  15  Pari.  654). 

Cases  of  adimnistration.] — The  decision  of  a  surrogate 
upon  the  question  of  competency  of  an  applicant  for  letters  of 

*  The  time  for  appealing  must  be  computed  from  the  time  of  the  making  iftid 
entry  of  the  decree,  and  not  from  the  time  of  serving  copy  (Bai/  r.  Van  Rensselaer,  1 
Paige,  423  ;  and  see  Roherison  t.  McQeoch,  11  Id.  640). 
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administration — e.  g.,  wlietlier  the  applicant  is  "  improvident " 
within  the  meaning  of  the  statute — is  subject  to  review  on  appeal 
{McMahon  v.  Harrison,  6  N.  Y.  443). 

Orders  on  accounting s-l — Appeals  from  the  decrees  of  surro- 
gates for  the  final  settlement  of  the  accounts  of  an  executor,  ad- 
ministrator, testamentary  trustee,  or  guardian,  must  be  taken  with- 
in three  months  after  the  recording  of  the  decree  (2  R.  8.  610, 
§  105  ;  Id.  152,  §  13  ;  Id.  95,  §  67 ;  Z.  1866,  c.  115).  But  this 
provision  applies  only  to  the  case  of  final  accountings  ;  and  a  de- 
cree on  a  special  accounting  between  the  executor  or  administrator 
and  one  or- more  creditors  or  legatees,  is  governed  by  2  It.  8.  610, 
I  lOY,  which  requires  the  appeal  to  be  taken  within  thirty  days 
{Bronson  v.  Ward,  3  Paige,  189 ;  see  Guild  v.  Pech,  11  Id.  4Y5). 

Guardiam.ship.'] — Any  person  interested  in  the  allowance,  ap- 
pointment, or  removal  of  a  guardian,  or  any  guardian  removed  by 
the  surrogate,  or  a  person  aggrieved  by  the  refusal  of  the  surrogate 
to  remove  a  guardian,  may  appeal  within  six  months  after  the 
order  appealed  from  has  been  made  and  entered  (2  P.  8.  153, 
.§§  18,  19 ;  Id.  610,  §  106). 

Admeasurement  of  dower.} — Appeals  from  decisions  confirm- 
ing or  vacating  admeasurement  of  dower  may  be  taken  by  the 
widow,  or  any  heir  or  owner  of  lands  affected,  or  by  the  guardian 
of  such  heir  or  owner,  within  thirty  days  after  the  order  or  decis- 
ion has  been  made  (2  P.  8.  611,  §  118  ;  Id.  491,  §  19).  We  have 
already  sufficiently  explained  the  subject  of  appeals  iu  proceedings 
to  admeasure  dower  {ante,  p.  439). 

Construction  of  will.'] — By  Z.  18T0,  c.  369,  §  11,  any  of  the 
heirs  or  next  of  kin,  or  any  legatee  or  devisee,  may  appeal  from 
the  decision  of  the  surrogate  of  New  York  county  construing  a 
will,  ia  the  same  manner  as  in  proceedings  for  probate. 

ARTICLE   THIRD. 

WHO  MAT   APPEAL. 

The  appeal  from  a  decree  granting  or  refusing  probate,  as  has 
been  stated  ante  (p.  450),  can  be  taken  only  by  a  devisee  or  legatee 
named  in  the  will,  or  by  any  heir  or  next  of  kin  to  the  testator ; 
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but  from  other  orders  or  decrees  any  party  aggrieyed,  who  ap- 
peared and  moved  for  or  opposed  the  order  or  decision  appealed 
from,  or  who,  being  entitled  to  be  heard  thereon,  had  no  notice  or 
opportunity  to  be  heard,  may  maintaia  an  appeal  {Sherma/ii^s  Ap- 
peal, 16  Abb.  Pr.  397,  note;  Lewis  v.  Jones,  50  Barb.  645; 
JPruyn  v.  JBrinkerhoff,  Y  Abh.  Pr.  N.  S.  400 ;  Gilman  v.  Gilmam,y 
35  Barb.  591;  s.  o.  5  N.  T.  Surr.  [1  Bedf.^  354).*    The  right 
of  a  legatee  or  devisee  to  appeal  from  the  decision  on  the  probate 
does  not  depend  on  his  having  been  a  party  to  the  proceeding  be- 
fore the  surrogate.     The  fact  of  his  being  named  in  the  will  enti- 
tles him  to  appeal  from  the  decree  of  the  surrogate  refusing  pro- 
bate {Lewis  V.  Jones,  50  Barb.  645).    Indeed,  any  of  the  parties 
to  a  proceeding  for  the  probate  of  a  will  and  codicils,  who,  though 
the  will  is  established,  wiU  take  nothing  by  the  codicils,  and  whose 
interests  are  therefore  unaffected,  whether  the  decision  of  the  sur- 
rogate in  reference  to  the  codicil  is  affirmed  or  rejected,  may, 
nevertheless,  appeal  from  the  decision  admitting  the  codicils  to 
probate  {Parish  v.  Pa/rish,  42  Ba/rb.  274),  or  even  from  an  order 
of  the  surrogate  admitting  a  will  to  probate,  and  this  notwithstand- 
ing he  may  have  been  the  petitioner  for  probate  ( Yamdema/rk  v. 
Vandemark,  26  Barb.  416).    A  person,  however,  who  has  no  in- 
terest in  the  estate,  or  whose  interest  has  ceased  on  the  birth  of  a 
posthumous  child  who  is  entitled  to  the  estate,  can  not  prosecute 
an  appeal  (Beid  v.  Yanderheyden,  5  Cow.  719).     Nor  can  a  hus- 
band, by  virtue  of  his  wife  being  the  next  of  kin,  appeal  in  his 
own  name  alone,  from  a  decree  affirming  the  probate  of  a  wiU 
{Foster  v.  Foster,  7  Paige,  48).    It  is  improper,  however,  for  sepa- 
rate appeals  to  be  taken  by  the  several  parties  in  interest  whose 
rights  are  identical.     But  one  appeal,  in  which  all  the  interest 
parties  are  named,  should  be  allowed  {Brockway  v.  Jewett,  16 
Barb.  590). 

*  A  ptirchaser  who  has  bid  off  property  at  an  administrator's  sale,  and  has  com- 
plied with  the  termii  of  the  sale  on  his  part,  can  appeal  from  an  erroneous  decision 
of  the  surrogate,  setting  aside  such  sale.  If  an  appearance  before  the  surrogate  be 
necessary  to  enable  the  purchaser  to  appeal,  the  appearance  of  the  administrator  in 
behalf  of  himself  and  the  purchaser  is  sufficient  {JDelaplaine  v.  Lawrence,  10  Paige, 
602 ;  see  White  y.  JPomeroy,  1  Barb.  640). 
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ARTICLE  FOURTH. 

PASTIES,    NOTICE,    SECITEITT,    AND    STAT   OF    PEOCEEDIffGS. 

Parties  to  appeal.'] — Every  person  who  is  in  any  way  inter- 
ested ia  either  sustaining  or  reversing  the  order  or  decree  appealed 
from,  should  be  made  a  party  to  the  appeal,  either  as  an. appellant 
or  a  respondent,  whether  he  was  a  party  to  the  proceeding  before 
the  surrogate  or  not  {Brown  v.  Evans,  34  Bari.  594 ;  Gihnan  v. 
Oilman,  Z?>  Id.  ^^1).* 

Infants.] — ^Where  an  infant  is  interested,  his  guardian  should 
be  a  party,  or  if  there  be  no  guardian,  one  should  be  appointed  for 
the  purposes  of  the  appeal  {Kellinger  v.  Soe,  1  Paige,  362).  If 
the  surrogate  denies  the  application  for  the  appointment  of  a 
guardian,  the  infant  himself  may  be  made  a  respondent.  The 
relatives  of  the  infant  who  opposed  the  appointment  are  not  nec- 
essary or  proper  parties  {Ih. ;  Chaffee  v.  Baptist  Missionary  Con. 
10  Paige,  85 ;  Underhill  v.  Dennis,  9  Id.  202). 

Decree  of  distribution.] — On  appeal  from  a  surrogate's  decree 
of  distribution,  all  persons  to  whom  sums  are  awarded,  and  who 
are,  therefore,  interested  in  maintaining  his  decree,  should  be  made 
parties  in  the  petition  of  appeal,  although  they  were  not  parties 
to  the  proceedings  before  the  surrogate  {Willcox  v.  Smith,  26 
Barb.  316 ;  Gilchrist  v.  Pea,  9  Paige,  66.  Compare  Jauney  v. 
Rutherford,  Id.  273 ;  and  see  Matter  of  Thompson,  11  Id.  453). 

NoUce  of  appeal.] — ~Eo  formal  notice  of  appeal  is  required  to 
be  given  to  the  adverse  party.  The  filing  of  the  petition  of  ap- 
peal in  the  oflBce  of  the  surrogate  and  giving  the  requisite  bond,  is 
made  by  the  statute  (2  P.  S.  611,  §  IIT),  suflEicient  notice  to  the 
adverse  party,  without  any  other  notice. 

Security  on  appeal?^ — In  order  to  render  the  appeal  from  a 
decree  in  probate  proceedings  valid  and  effectual,  the  appellant 

*  Where  there  is  any  defect  of  parties,  the  appeal  may  not  only  be  dismissed 
on  motion,  but  though  no  motion  on  that  ground  ia  made,  yet  the  appellate  court 
will  not  reverse  the  decree  appealed  from,  however  erroneous  it  may  deem  it  to  be 
iBrown.  t.  EvanSf  34  Barb.  594). 


454  APPEALS  FROM  SUBROGATES. 

Secnrity  on  Appeal. 

must,  at  the  time  of  filing  his  petition  of  appeal,  executs  and. 
file  *  with  the  surrogate  a  bond,  in  the  penalty  of  one  hundred 
dollars  to  the  j?eqpZe  of  the  state,  with  such  security  as  the  surro- 
gate may  approve,  conditioned  for  the  diligent  prosecution  of  the 
appeal,  and  for  the  payment  of  such  costs  as  may  be  taxed  against 
him  if  he  fail  to  obtain  a  reversal  of  the  decision  so  appealed 
from  (2  R.  S.  ^lo^  §§  56,  56).  In  aU  other  appeals  not  specially 
otherwise  provided  for,  the  appellant  is  required  to  file  a  bond 
with  the  surrogate,  with  two  sufficient  sureties  to  be  approved  f 
by  him,  in  the  penalty  at  least  of  one  hundred  dollars  to  the  ad- 
verse pa/rty,  conditioned  substantially  that  the  appellant  will  prose- 
cute his  appeal,  and  wiU  pay  all  costs  that  shaU  be  adjudged  against 
him  by  the  supreme  court  %  (2  B.  S.  610,  §  108).  The  bond 
should  be  to  the  respondent  alone,  and  not  in  the  alternative  to 
the  people  of  the  state  or  to  the  respondent  (Ma/rvin  v.  Marvin,. 
11  Abb.  Pr.  W.  S.  97).  It  is  not  necessary  that  the  bond  should 
conform  in  all  respects  to  the  form  prescribed  by  statute.  It  is 
enough  (under  2  M.  S.  556,  §  33)  if  it  is  sufficient  in  substance,  so 
as  to  protect  and  secure  to  the  party  for  whose  benefit  it  is  given 
all  his  rights  {Foster  v.  Foster,  1  Paige,  48).  The  condition  to 
prosecute  the  appeal  to  effect  means  to  prosecute  it  to  a  reversal^ 
and  the  sureties  will  be  liable  for  the  damages  as  well  as  the  .costs 
which  may  be  awarded  on  an  affirmance  (JSlcidmore  v.  Dalies,  10 
Paige,  316).  Where  an  appeal  from  several  orders  is  in  the 
nature  of  two  distinct  appsals,  either  two  bonds,  or  one  bond  with 
a  penalty  and  condition  broad  enough  to  cover  the  damages  and 
costs  on  both  appeals,  should  be  given  (/5.) 

The  provision  requiring  the  security  to  be  given  is  imperative,, 
and  the  appeal  is  not  effectual  for  any  purpose  if  the  security  is 
not  given.  The  'court  can  not  cure  the  defect  by  allowing  the 
bond  to  be  filed  nunepo'o  tunc  {Spotts  v.  Dumesnil,  12  Abb.  Pr. 

*  Where  a  surrogate  retained  the  appeal  and  bond,  and  put  them  in  a  drawer  in 
his  office,  marked  as  left  by  the  attorney  on  a  certain  day, — Held,  a  sufficient  filing  to 
comply  "with  the  statute  {Cullen  v.  Miller,  9  N.  Y.  Leg.  Obs.  62). 

f  If  the  bond  is  not  approved  by  the  surrogate  within  the  thne  aBowed  by  law 
for  appealing,  the  appeal  is  irregular,  and  must  be  dismissed  ( Van  Slyke  v.  iSchmeck, 
10  Paige,  301). 

j:  This  requirement  is  not  repealed  as  to  the  county  of  New  York  by  the  act  of 
1810  {Z.  1870,  c.  359,  §12),  which  see, /os<,  p.  455  {SpomY.  Dvmemil,  MAbh.Pr.N. 
8. 117).  • 


APPEALS  FROM  SURROGATES.  455 

Order  Allowing  Execution  to  Issue. — Orders  for  Deposit  or  Payment  of  Money. 

N.  8.  IIY).  But  where  a  defect  in  the  bond  is  amendable,  as,  for 
instance,  where  it  is  drawn  to  run  both  to  the  people  and  to  the 
respondent,  instead  of  simply  to  the  people,  it  may  be  cured  by 
allowing  the  parties  to  stipulate  for  its  amendment  {Marvin  v. 
Marvin,  11  Ahb.  Pr.  N.  S.  91) ;  and  this  may  be  done  on  the 
hearing  of  the  respondent's  motion  to  dismiss  the  appeal  on  the 
ground  of  such  defect  {lb.) 

Order  allowing  execution  to  issue.l — "Where  a  creditor,  after 
having  obtained  a  judgment  after  a  trial  at  law  upon  the  merits, 
obtains  an  order  allowing  execution  to  issue,  an  appeal  from  such 
an  order  can  not  be  made,  unless  the  person  making  it  execute  to 
the  plaintiff  in  such  execution  a  bond,  with  sufficient  sureties,  to 
be  approved  of  by  the  surrogate,  conditioned  for  the  payment  of 
the  first  amount  so  directed  to  be  levied,  with  interest  thereon, 
and  the  costs  of  defending  the  appeal,  in  case  the  order  appealed 
from  shall  be  affirmed  (2  E.  S.  116,  §  21).  And  where  the  bond 
given  is  for  costs  of  appeal  only,  instead  of  for  the  amount  which 
the  order  directs  to  be  levied,  with  interest  and  costs,  this  is  fatal 
to  the  appeal  {Th. ;  Mount  v.  Mitchell,  31 N.  Y.  ^6 ;  s.  c.  19  Aib. 
Pr.  1,  rev'g  s.  c.  17  Id.  265).  But  where  the  surrogate  orders 
execution  on  a  judgment  not  obtained  upon  a  trial  of  the  merits, 
the  provisions  of  "the  above  statute  have  no  application,  and  the 
case  falls  under  the  general  rule  of  2  P.  S.  610,  §  108  {Davies  v. 
Skidmore,  5  Hill,  501). 

Admeasurement  of  dower.] — Appeals  in  dower  cases  are  not 
effectual  or  valid  for  any  purpose  untU  a  bond  to  the  adverse 
party  has  been  executed  by  the  appellant,  and  filed  with  the  surro- 
gate, with  security  approved  by  him,  evidenced  by  indorsement  on 
the  bond,  and  in  the  penal  sum  of  one  hundred  dollars,  conditioned 
for  the  diligent  prosecution  of  the  appeal,  and  for  the  payment  of 
all  costs  that  may  be  adjudged  by  the  supreme  coujt  against  the 
appeUant  (2  P.  S.  491,  §  20). 

Orders  for  deposit  or  payment  of  money. \ — The  act  in  relation 
to  the  surrogate  of  ISTew  York  provides  that  no  appeal  shall  be 
taken  from  any  decree  or  order  of  said  surrogate  directing  or  re- 
quiring the  deposit  of  money  in  a  trust  company,  or  the  payment 
or  distribution  of  trust  funds  or  moneys  belonging  to  any  estate, 
unless  the  appellant  shall,  if  required  by  the  surrogate,  first  de- 
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posit,  under  the  direction  of  the  surrogate,  the  .sum  or  amount 
directed  or  required  to  be  paid  or  distributed  by  any  decree  or 
order  appealed  from,  or  unless  such  executor,  trustee,  adminis- 
trator, or  general  guardian  shall,  if  required  by  the  surrogate, 
execute  a  bond,  with  two  sureties  in  double  the  amount  decreed  or 
ordered  to  be  paid,  approved  by  the  surrogate,  and  conditioned  to 
abide  the  result  of  such  appeal,  and  to  pay  or  deposit  the  funds  so 
directed  or  ordered  to  be  paid  or  deposited,  in  the  event  of  the 
aflirmance  of  such  decree  or  order,  with  such  costs  and  allowances 
as  may  be  awarded  (Z.  1870,  c.  359,  §  12).  The  giving  of  the  se- 
curity required  by  this  statute  does  not  dispense  with  the  necessity 
of  giving  the  security  required  by  the  general  statute  (see  8potts 
V.  Dumesnil,  12  Abb.  Pr.  If.  8.  IIT). 

Stay  of  proceedings.] — In  general,  an  appeal  from  a  surrogate 
stays  proceedings  until  the  appeal  is  determined,  or  the  appellate 
court  authorizes  proceedings  to  be  had.  Certain  classes  of  cases, 
however,  are  excepted  by  the  statute  from  the  operation  of  the 
general  rule :  1.  Appeals  from  orders  appointing  coUeetors  or 
special  administrators  (except  as  above  stated) ;  from  orders  direct- 
ing sale  of  perishable  property ;  from  orders  appointing  appraisers 
of  personal  property,  and  from  orders  for  the  service  and  publica- 
tion of  notices,  do  not  stay  or  affect  any  proceedings  under  the  orders 
appealed  from.  2.  Appeals  from  orders  for  commitment,  or  award- 
ing process  for  the  commitment,  of  any  executor,  administrator,  or 
guardian,  for  not  returning  an  inventory,  rendering  an  account,  or 
obeying  any  other  order  of  a  surrogate ;  and  from  such  orders  for 
commitment  of  any  person  refusing  to  obey  a  subpoena,  or  to 
testify  when  duly  required,  do.  not  stay  the  execution  of  such 
orders  or  process,  unless  the  party  committed  gives  a  bond  at  the 
time  of  filing  the  appeal,  executed  by  the  appellant  and  two  suffi- 
cient sureties,  approved  by  the  surrogate,  to  the  people  of  the  state, 
in  a  sufficient  penalty  not  exceeding  $1,000,  conditioned  that  if 
the  order  appealed  from  be  affirmed,  such  person  wiU,  within 
twenty  days  after  affirmance,  surrender  himself  to  the  custody  of 
the  sheriff  in  obedience  to  the  order  or  process  (2  E.  S.  610,  §§  110- 
112).*     3.  Appeals  from  an  order  suspending  or  removing  an  exec- 

*  The  statute  also  provides  for  the  prosecution  of  the  bond  and  the  application 
of  the  recovery  in  case  of  breach  (2  E.  S.  611,  §§  113-115). 
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iitor,  administrator,  or  guardian,  do  not  affect  the  order  until  it  be 
reversed  {J.d.  116). 

Oucurdianship.] — An  appeal  in  this  class  of  cases,  when  duly 
perfected,  stays  proceedings  on  the  order  appealed  from,  until  the 
appeal  is  determined,  or  the  court  to  which  the  appeal  is  taken 
authorizes  proceedings  thereon  (2  B.  8.  610,  §  109) ;  except  that 
an  appeal  by  a  guardian  from  an  order  removing  him  does  not  in 
any  wise  affect  the  order  until  the  order  is  reversed  {Id.  153,  §  19). 

Stay  on  decree  for  letters.] — The  appeal  taken  in  probate  pro- 
ceedings, stays  the  recording  and  probate  of  the  wiU  in  question 
until  the  determination  of  the  appeal  (2  H.  S.  66,  §  55),  unless,  in 
the  opinion  of  the  surrogate,  the  protection  and  preservation  of 
the  estate  of  the  deceased  require  the  issuing  of  letters  testament- 
ary thereon,  in  which  case  the  letters  may  be  issued.  But  they 
do  not  confer  power  upon  the  executor  to  sell  real  estate,  pay 
legacies,  or  distribute  the  effects  of  the  decedent,  until  the  final 
determination  of  the  appeal  (2  Z.  1871,  c.  603,  §  1). 

Order  a^omtwig  coUeofor.] — On  an  appeal  from  an  order 
appointing  a  special  administrator  or  collector,  the  party  appeal- 
ing, in  order  to  stay  the  proceedings,  must  file,  with  the  surrogate 
making  the  order,  a  bond  in  the  penalty  of  double  the  amount  of 
the  personal  estate  of  the  deceased,  with  two  sufficient  sureties,  to 
be  approved  by  a  justice  of  the  supreme  court,  conditioned  to  pay 
all  damages  which  may  be  sustained  by  the  estate  of  the  deceased 
by  reason  of  such  appeal  (Z.  1864,  c.  71,  §  8). 

Deeree  declaring'will  void.] — An  appeal  from  a  surrogate's 
decree  declaring  a  wiU  null  and  void,  stays  all  proceedings  on  let- 
ters of  administration  granted  subsequent  to  the  decree ;  and  no 
letters  of  collection  can  be  issued  while  the  letters  of  administra- 
tion continue  in  force.  Hence  it  is  proper  to  revoke  the  letters 
of  administration  in  such  a  case,  in  order  to  enable  letters  of  col- 
lection for  the  protection  of  the  personal  property  pending  the 
appeal  {JVewhouse  v.  Gale,  5  JV.  Y.  Surr.  [1  Hedf.]  217). 

Order  removing  administrator.'] — An  appeal  from  an  order 
removing  an  administrator  does  not  prevent  his  proceeding  with 
suits  which  he  may  have  brought,  until  the  decision  of  the  appeal, 
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and  any  default  taken  while  the  appeal  is  pending  will  be  regular, 
though  the  order  removing  him  be  subsequently  affirmed  {Thayer 
V.  Mead,  2  Gode  E.  18). 


ARTICLE  FIFTH. 


THE  PETITION, 


Petition  of  appeal.'] — The  petition  of  appeal,  which  is  in  the 
nature  of  a  complaint  in  an  action,  should  be  under  oath,  and 
should  state,  in  general  language,  in  what  way  the  appellant  con- 
siders himself  aggrieved.  The  petition  is  entitled,  not  as  in  the 
proceedings  in  the  surrogate's  court,  but  is  entitled  in  the  supreme 
court  in  the  name  of  the  appellant  against  the  respondent  * 
{Gardner  v.  Gardner,  5  Paige,  170;  Foster  v.  Foster,  7  Id.  48  ; 
Hawiey  v.  Donnelly,  8  Id.  415).  The  petition  is  addressed  to  the 
supreme  court  {Rule  51),  and  the  petition  should  name  the  petitioner 
(the  appellant),  and  also  aU  the  other  parties  in  interest  (the 
respondents),  and  should  pray  that  they  answer  the  petition  {Kel- 
lett  V.  Raihhun,  4  Paige,  102) ;  and  if  it  does  not  name  the  per- 
sons who  are  intended  to  be  designated  as  the  respondents,  it  is  in- 
formal (/5.)  No  person  is  considered  respondent  who  is  not 
named  in  the  petition,  and  called  upon  by  it  to  answer  {Gardner 
V.  Gardner,  5  Paige,  170 ;  and  see  Hawiey  v.  Donnelly,  8  Id.  415). 
The  petition  may  be  amended,  on  motion,  in  the  appellate  court,  so 
as  to  bring  in  additional  parties  {Gilnian  v.  Gilman,  35  Bari.  591) ; 
or  one  who  is  otaitted  may  apply  by  petition  for  leave  to  be  made  a 
party  to  the  appeal  {Foster  v.  Foster,  7  Paige,  48  ;  see  Gardner  v. 
Gardner,  5  Id.  170).  The  petition  is  required  (by  Pule  51)  f 
briefly  to  state  the  general  nature  of  the  proceedings,  and  of  the 
sentence,  order  or  decree  appealed  from,  and  must  specify  the  part 
or  parts  thereof  complained  of  as  eironeous,  except  that  where  the 
whole  sentence,  order  or  decree  is  alleged  to  be  erroneous,  it  is 
sufficient  to  allege  that  the  order,  and  every  part  thereof,  is  er- 

*  This  was  the  practice  before  the  Code  In  all  cases. 

■|-  For  the  requisites  of  petition  of  appeal  to  circuit  judge,  and  proper  mode  of 
proceeding  before  him,  see  Chaffee^.  Baptist  Missionary  Convention  {\Q  Paige,  8B)  ; 
and  see  Mason  v.  Jones  (2  Bradf.  325). 


APPEALS  FROM   SUREOGATES.  45& 

Order  to  Answer. — Service  of  Order  and  Petition. 

roneous.  And  where  the  appeal  is  from  a  sentence  or  decree  on 
the  settlement  of  the  accoxmts  of  an  executor,  administrator  or 
guardian,  if  the  appellant  wishes  to  review  the  decision  as  to  the 
allowance  or  rejection  of  any  particular  items  of  the  account,  he 
must  specify  the  items  in  his  petition,  or  the  allowance  or  disallow- 
ance of  any  such  items  wiU  not  be  considered  sufficient  ground 
for  reversing  or  modifying  the  sentence  or  decree  appealed  from  *■ 
{Itule  51).  The  proper  form  of  doing  this  is  to  state  the  objec- 
tions in  the  form  of  specific  allegations,  and  point  out  the  proof  to 
support  it  {Bainbridge  v.  McCullougJi,  1  Hun,  488).  The  peti- 
tion must  be  filed  vdth  the  county  clerk,  and  unless  this  is 
doner  within  fifteen  days  after  the  appeal  is  entered  with  the  sur- 
rogate, the  appeal  is  considered  waived,  and  any  party  interested 
may  move,  ex  parte,  to  dismiss  it  with  costs  {Ih.)  The  court  will, 
however,  in  a  proper  case  and  on  such  terms  as  may  be  just,  extend 
the  time  to  file  the  petition  {Suffern  v.  La/wrence,  4  How.  Pr. 
129). 

Order  to  answer.'] — The  petition  having  been  filed,  the  appel- 
lant may  have  an  order  that  the  respondents  answer  the  petition 
within  twenty  days  after  the  service  of  a  copy  of  the  petition  and 
notice  of  the  order  to  answer,  or  in  default  of  an  answer,  that  the 
appellant  may  be  h.Q&v^  ex  parte  {Rule  51).  "Where  the  respondent 
is  a  min'or,  and  has  appeared  by  his  guardian  ad  litem  in  the  ap- 
pellate court,  the  appellant,  in  a  similar  way,  may  have  an  order 
that  the  guardian  ad  litem  answer  the  petition  of  appeal  within 
twfinty  days  after  service  of  a  copy  thereof  and  notice  of  the 
order,  or  that  an  attachment  issue  against  the  guardian  {Ih.)  The 
order*  to  answer  is  of  course  and  ex  parte,  and  must  be  applied  for 
at  special  term  of  the  supreme  court. 

Service  of  order  and  petition.] — The  order  to  answer,  together 
with  a  copy  of  the  petition,  should  be  served  upon  the  respondents. 
If  a  respondent  has  appeared  by  attorney  either  in  the  court  below 
or  in  the  appellate  court,  service  may  be  made  upon  his  attorney. 

*  A  petition  of  appeal  from  an  order  of  .the  surrogate  assuming  to  settle  accounts 
of  a  guardian  upon  a  petition  presented  by  him  in  his  character  of  administrator, 
being  from  an  accounting  over  which  the  surrogate  had  no  jurisdiction,  need  not 
specify  the  items  (Banks  v.  TayXoti  10  Ahh.  Pr.  199). 
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If  he  has  not  appeared  by  an  attorney,  service  may  be  made  upon 
the  surrogate  {Rule  51). 

Effect  of  failure  to  answer. '\ — If  the  respondent  is  an  adult, 
and  fails  to  answer  the  petition  within  twenty  days  after  service, 
the  appellant  is  entitled  to  an  order  of  course  that  the  appeal  be 
heard  ex  parte  as  to  such  respondent  {Eule  51).  Where  the  re- 
spondent is  a  minor,  and  does  not  procure  the  appointment  of  a 
guardian  ad  litem  upon  the  appeal  within  twenty  days  after  the 
filing  of  the  petition,  the  appellant  may  apply  to  a  justice  of  the 
supreme  court,  ex  parte,  for  the  appointment  of  such  guardian. 
On  such  appointment  being  made,  the  guardian  may  be  compelled 
to  answer,  in  the  same  manner  as  other  parties  to  the  appeal. 

Compellvng  service  of  petition.'] — If  after  the  petition  has  been 
filed,  the  appellant  fails  to  serve  it  on  the  adverse  parties,  a  respond- 
ent is  entitled  to  an  order  of  course  that  the  appellant  deliver  a 
copy  of  the  petition  to  the  attorney  or  the  guardian  ad  litem  of 
the  respondent  within  ten  days  after  the  service  of  such  order,  or 
in  default  that  the  appeal  be  dismissed.  If  the  petition  is  not  de- 
livered within  the  time  limited  by  such  order,  the  respondent  may, 
upon  due  notice  to  the  adverse  party,  apply  at  special  term  for  an 
order  dismissing  the  appeal,  with  costs  {Rule  51). 

Answer  to  the  petition.] — The  answer  to  the  petition  performs 
the  same  office  as  an  answer  in  an  ordinary  action,  and  its  object  is 
to  limit  and  define  the  issue  between  the  parties,  and  present  to  the 
appellate  court  in  a  clear  manner  the  exact  nature  of  the  alleged 
irregularity  or  error.  The  respondent  may  also  set  forth  groimds 
•of  objection  to  the  decree  appealed  from,  and  ask  affirmative  relief. 
Thus,  on  an  appeal  from  a  decree  on  the  settlement  of  the  accounts 
of  an  executor,  administrator  or  guardian,  the  respondent,  in  his 
answer,  may  specify  any  items  in  the  account  which  he  considers 
erroneous  as  against  himself,  and  upon  the  hearing  of  the  appeal, 
the  decree  may  be  modified  as  to  any  such  items,  in  the  same  man- 
ner as  if  the  respondent  had  brought  a  cross  appeal  {Rule  61). 

The  surrogate's  return^ — ^When  the  pleadings  have  been  made 
up,  so  that  the  issues  between  the  parties  can  be  ascertained,  the 
next  step  to  be  considered  is  the  procurement  of  the  evidence  upon 
-which  these  issues  are  to  be  determined.    This  is  furnished  by  the 
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return  made  by  the  surrogate.  "WTaere  the  appeal  is  from  a  de- 
cision in  probate  proceedings,  the  surrogate  is  required,  upon  pay- 
ment of  his  fees,  to  transmit  to  the  supreme  court  a  copy  of  the 
appeal,  and  copies  of  the  will,  and  of  all  papers,  documents,  and 
testimony  produced  before  him  in  relation  to  the  subject  of  the 
appeal,  duly  certified  under  his  seal  of  ofiBce,  together  with  a 
statement  of  the  decision  made  by  him,  and  the  reasons  of  such 
decision,  if  required  (2  E.  8.  608,  §  91).  The  return  should 
state  who  propounded  the  wUl,  who  were  next  of  kin  of  the  de- 
cedent, and  which  of  them  were  infants,  or  were  cited,  or  in  fact 
appeared  before  him  {Chaffee  v.  Baptist  Missionary  ConvenUoUy 
10  Paige,  85).  In  other  cases,  the  surrogate  returns  copies  of  all 
the  petitions,  affidavits,  orders,  &c.,  on  file  in  his  court,  and  also 
all  the  testimony. 

Amended  return.] — If  the  surrogate's  return  states  facts  with- 
out stating  the  evidence,  the  court  will  presume,  upon  the  hearing, 
that  the  facts  were  duly  proven.  A  party  dissatisfied  with  such"  a 
retuni  ought  to  move  for  a  further  return,  showing  the  evidence 
{Ki/rhy  v.  Carpenter,  T  Barb.  373).  This  is  the  proper  remedy  in 
aU  cases  where  the  return  is  defective  or  erroneous  {Halsey  v.  Vamr 
Amringe,  6  Paige,  12). 

CompeWmg  retv/rn.] — If  the  surrogate  imreasonably  neglects, 
after  payment  or  tender  of  his  fees,  to  make  his  return,  the  su- 
preme court  may  enforce  such  return  by  attachment,  in  the  same 
manner  and  with  the  like  effect  as  in  case  of  a  witness  refusing  to 
obey  a  subpoena  (2  E.  8.  608,  §  92 ;  see  Oardner  v.  Brown,  5 
How.  Pr.  351).  It  is  the  duty  of  the  appellant  to  procure  the 
return,  yet  where  it  has  not  been  in  his  power  to  do  so,  the  court 
wUl  not  dismiss  the  appeal,  but  will  extend  the  time  to  procure 
the  return  upon  such  terms  as  may  be  just  {Oilmam  v.  Oihnam,,  35 
Ba/rl.  591). 
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AETICLE  SIXTH. 

THE   HEAEING. 

Notice  of  hearing.^ — The  siurogate's  return  having  been 
filed,  the  further  proceedings  are  goTemed  according  to  the  prac- 
tice of  the  supreme  court  in  ordinary  appeals.*  The  return,  in- 
cluding the  petition,  answers,  and  proceedings  below,  &c.,  should 
be  printed  and  copies  served,  as  required  by  Rules  50,  61,  and 
the  appeal  noticed  for  hearing.  Appeals  from  final  orders  and 
decrees  of  surrogates  are  enumerated  motions  {Rule  4T),  and 
should  therefore  be  noticed  for  the  first  day  of  the  term  {Rule  49). 
Appeals  from  other  orders  and  decrees  being  non-enumerated  mo- 
tions, should  be  noticed  for  hearing  in  accordance  with  Rule  54. 
Certain  classes  of  appeals  from  the  surrogates'  courts  have  a  pref- 
erence on  the  calendar,,  and  may  be  moved  out  of  their  order 
(see  Z.  1860,  c.  167,  §  2,  as  am'd  by  Z.  1865,  c.  218,  §  1,  and  Z. 
1871,  c.  603 ;  and  also  Z.  1869,  c.  433,  as  to  admeasurement  of 
dower). 

Questions  raised  on  hearing.] — Iii  general,  the  same  rules  ap- 
ply as  in  other  proceedings,  as  to  what  questions  will  be  considered 
on  the  appeal.  Thus,  the  court  will  not  determine,  for  the  first 
time,  a  question  of  fact  which  was  not  examined  and  determined 
below,  but  was  assumed  for  the  purpose  of  the  decision  of  other 
points;  but  if  such  question  is  material  to  the  other  questions 
raised  on  the  appeal,  the  court  may  examine  it,  for  the  purpose  of 
seeing  what  probability  there  is  of  the  appellant's  sustaining  the 

*  There  still  remain  on  the  statute  boolc  certain  provisions  in  regard  to  the  hear- 
ing of  appeals  from  surrogates  to  circuit  judges,  which  must  now  he  regarded  as 
obsolete.  Thus,  it  is  provided,  in  regard  to  such  appeals,  that  upon  the  surrogate's 
return  being  received,  a  day  and  place  for  the  hearing  of  the  parties  shall  be  ap- 
pointed, such  time  to  be  at  least  twenty  days  and  not  more  than  three  months  from 
the  time  of  appointing  the  Same  (2  B.  S.  608,  §  94).  It  is  also  provided  that  fourteen 
days'  notice  of  the  time  and  place  so  appointed  shall  be  given  by  the  appellant  to 
the  parties  who  appeared  before  the  surrogate  in  opposition  to  such  appellant,  by 
serving  such  notice  on  them  personally,  if  they  can  be  found ;  and  if  they  can  not  be 
found,  by  leaving  the  same  at  their  places  of  residence  respectively,  with  some  proper 
person  (2  B.  S.  608,  §  94). 
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point  on  a  retrial  {Christy  v.  Clarke,  45  Barb.  529).  So  on  an 
appeal  from  a  decree  made  on  a  final  accounting,  the  court  will 
not  entertain  the  objection  that  no  proof  of  the  existence  of  cer- 
tain legatees  was  given  below,  if  such  objection  was  not  taken  be- 
low {Lee  V.  Lee,  39  Barl.  1Y2 ;  16  All.  Pr.  127),  and  where  an 
order  denying  a  motion  declares  on  its  face  that  the  motion  was 
denied  "  on  the  ground  that  the  surrogate  has  no  power  to  grant 
the  said  motion,  nor  any  part  of  the  relief  asked  for,"  the  court 
on  review  will  assume  that  the  motion  was  denied  soleVy  on  that 
ground ;  and  if  the  surrogate  had  power  to  grant,  it  will  reverse 
the  order  without  regard  to  whether  the  motion  should  or  might 
have  succeeded  on  its  merits  (Dollce  v.  McClaram;  41  Barl.  491). 
But  it  is  not  necessary  that  the  point  should  have  been  taken  be- 
low in  any  particular  form,  and  the  statute  of  limitations,  if  dis- 
tinctly interposed  below,  is  available  although  it  does  not  appear 
from  the  return  whether  it  was  raised  by  pleading,  in  writing,  or 
by  verbal  objection.  If  stated  verbally,  and  taken  ddwn  by  the 
surrogate,  it  would  be  sufficiently  pleaded  {Smith  v.  Bemington, 
4:2  Barl.  Y5).  Although  as  a  general  rule,  a  decree  will  not  be 
reversed  for  an  error  not  stated  as  a  ground  of  appeal  {Moore  v. 
Moore,  21  LTow.  Br.  211),  yet  the  court  may  and  not  unfrequently 
does  so  reverse  (see  Devin  v.  Paichin,  26  N.  Y.  441 ;  25  How. 
Pr.  5,  rev'g  37  Barl.  430). 

Further  'proof ;  jury  irial.'] — The  hearing  is  not  a  retrial  of 
the  case,  and  the  determination  must  be  made  upon  the  proof  be- 
fore the  surrogate.  The  court  can  not  receive  further  evidence 
{Bevin  V.  Patchin,  supra).*  This  rule  as  to  further  proof  on  ap- 
peal, has  been  applied  in  the  case  of  an  appeal  from  the  surrogate's 
refusal  to  admit  a  wiU  to  probate  {Alley  v.  Christy,  49  Barl. 
276),  to  an  appeal  from  an  order  confirming  an  admeasurement  of 

*  This  case  overrules  CaujolUs  Appeal  (9  Ahh.  Pr.  393).  Prior  to  the  Revised 
Statutes,  the  court  of  chancery  proceeded  on  appeals  from  the  decrees  of  surrogates, 
according  to  the  course  of  the  civil  law,  and  might  hear  new  testimony  and  call  to  its 
aid  the  verdict  of  a  jury  upon  disputed  questions  of  fact  (  Van  Derheyden  v.  Reid,  1 
Hopk.  Ch.  408  ;  Van  Wyck  v.  Alley,  Id.  662;  Scribnerr.  Williams,  1  Paige,  550),  and 
the  same  rule  seems  to  have  been  in  force  under  the  Revised  Statutes,  and  until  the 
reoiganization  of  the  courts  under  the  constitution  of  1846,  and  the  adoption  of  the 
Code  of  Procedure  ( Williamson  r.  Williamson,  6  Paige,  298 ;  Case  v.  Towle,  8  Id 
479). 
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dower  ( White  v.  Story,  2  Sill,  543),  and  to  an  appeal  from  a  de- 
cree on  an  application  for  administration  {Devin  v.  Patohm, 
supra),  and  therefore  applies  to  those  cases  where  the  appeal  was 
formerly  to  the  circuit  judge  as  well  as  where  it  was  formerly  to 
the  court  of  chancery.  Except  in  prohate  cases,  for  which  special 
provision  is  made  by  2  B.  8.  66,  §  67  {see  post,  p.  465),  the  appel- 
late court  can  not  on  reversal  award  an  issue  of  fact  to  be  tried  by  a. 
jury  {Dmin  v.  Patehin,  supra).  On  this  point,  the  distinction  be- 
fore referred  to  between  the  class  of  cases  in  which  the  appeal  for- 
merly lay  to  the  circuit  judge,  and  in  those  in  which  it  lay  to  the 
chancellor,  must  be  borne  in  mind.  The  statute  in  regard  to  the 
powers  of  the  circuit  judge  in  such  cases  (2  R.  S.  608,  §  95),  pro- 
vides that  the  circuit  judge  shall  proceed  to  hear  the  allegations  of 
the  parties,  upon  the  proofs  submitted  to  him,  and  shall  affirm  or 
reverse  the  decision  of  the  surrogaite,  as  shall  be  just.  In  the  class 
of  cases,  therefore,  where  the  circuit  judge  formerly  had  jurisdic- 
tion (cases  of  probate,  2  R.  S.  608,  §  90),  the  supreme  court  can 
only  affirm  or  reverse  the  surrogate's  decision.  The  circuit  judge 
had  the  power  to  reverse  the  decree  where  his  conclusion  either  on 
the  facts  or  on  a  question  of  law,  differed  from  that  of  the  surro- 
gate {Ma/rmn  v.  Ma/rvin,  3  Abb.  Ct.  App.  Dec.  192-;  s.  o.  4  Keyes,. 
9 ;  Robinson  v.  Raynor,  28  If.  Y.  494).  If  he  reversed  the  decree 
upon  a  question  of  fact,  he  was  required  by  the  statute  (2  R.  S. 
QQ,  §  57),  to  direct  feigned  issues  to  be  made  up  to  try  the  ques- 
tion in  controversy.  The  same  rule  now  prevails  in  the  supreme 
court,  and  the  award  of  such  an  issue  to  be  tried  by  a  jury,  is  a 
matter  of  right ;  and  the  court,  in  reversing  on  the  facts,  a  decree, 
admitting  or  refusing  probate,  can  not,  at  its  discretion,  direct  the 
surrogate  to  enter  a  final  decree  in  accordance  with  the  terms  of 
the  order  of  reversal  {Johnson  v.  Hicks,  1  Lans.  150 ;  *  Tyler  v. 
Gardiner,  35  N.  Y.  559,  596).  The  same  principle  governs  the 
action  of  the  court  of  appeals  in  the  disposition  of  the  case  on  a 
reversal  of  the  surrogate's  decree.  That  court  will,  in  probate 
cases,  review  questions  of  fact,  and  where  the  court  is  not  con- 
vinced— e.  g.,  as  to  the  execution  of  the  paper  propounded — it  will 
reverse  the  decree  admitting  it  to  probate,  and  wiU  send  the  case 
to  a  jury  for  investigation  {Howland  v.  Taylor,  53  N.  Y.  627). 

*  To  the  contrary  is  Filling  r.  Pilling  (46  Barb.  86). 
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In  cases,  however,  wliere  formerly  the  appeal  lay  to  the  court  of 
chancery,  that  coTirt  might,  and  the  present  appellate  court  may, 
affirm  or  reverse  the  judgment  appealed  from  merely,  and  leave 
the  parties  to  commence  anew  in  the  court  below ;  or,  may  retain 
the  case  for  the  purpose  of  making  such  further  order  and  decree 
as  that  court  may  deem  proper,  or  may  remit  it  to  the  surrogate 
for  that  purpose  {Mason  v.  Jones,  2  Bradf.  181). 

Reversal  upon  matter  of  fact?[ — Such  being  the  power  and 
authority  of  the  supreme  court  in  reviewing  surrogate's  orders  and 
decrees,  the  court  examines  the  whole  case,  and  all  the  evidence, 
so  far  as  disclosed  by  the  papers  on  appeal,  and  determines 
whether  the  decision  below  was  fair  and  just ;  and,  as  was  said 
before,  may  reverse  the  decree,  if,  on  the  whole,  it  comes  to  a 
different  conclusion  on  the  facts  from  that  reached  by  the  surro- 
gate. They  will  not,  however,  usually  disturb  the  surrogate's  de- 
cision as  to  the  facts,  where  the  evidence  is  evenly  balanced  and 
directly  contradictory,  and  the  question  is  merely  one  of  credibility 
{RoMnson  v.  Smith,  13  Ahh.  Pr.  359).*  N'o  particular  rule  can 
be  laid  down  as  to  how  great  a  preponderance  of  evidence  on  the 
part  of  the  appellant  is  necessary  to  secure  a  reversal  on  a  question 
of  fact,  but  it  is  said  that  the  court  will  more  readily  reverse  the 
decree  of  a  surrogate  on  conflicting  evidence,  than  it  will  set  aside 
the  verdict  of  a  jury  {Lake  v.  Ramney,  33  Barb.  49).  In  a  case  of 
doubt  as  to  the  facts,  the  appellate  court  may  remit  the  matter  to 
the  surrogate,  with  direction  to  take  further  testimony  on  the  point 
in  doubt  {Matter  of  Formom,  1  Tuck.  205). 

ARTICLE  SEVENTH. 

THE     DECEEE     KSH     COSTS. 

Reversal^ — The  hearing  having  been  had,  and  the  appeal  de- 
cided in  the  manner  and  upon  the  principles  stated  in  the  last 
article,  a  decree  is  entered  in  conformity  with  the  decision.     In 

*  In  that  case,  the  supreme  conrt  refused  to  reverse  a  surrogate's  decree  on  pro- 
bate, merely  because,  there  being  a  conflict  of  evidence  between  the  subscribing 
witnesses  and  another  person  as  to  what  took  place  at  the  signing  of  the  will,  the 
surrogate  had  relied  upon  the  testimony  of  the  latter. 
30 


466  APPEALS  FROM  SURROGATES. 

Appeal  to  Court  of*  Appeals. 

cases  of  probate,  as  there  stated,  if  there  is  a  reversal  founded, 
upon  a  question  of  fact,  a  jury  trial  must  be  awarded  (2  S.  S.  66, 
§  57).  The  statute  provides  that  in  such  cases  the  court  "  shall 
direct  a  feigned  issue  to  be  made  up,  to  try  the  questions  arising 
upon  the  application  to  prove  such  wiU,  and  shaU  direct  the  same 
to  be  tried  at  the  next  circuit  court  to  be  held  in  the  county  where 
the  surrogate's  decision  was  made  "  (2  R.  S.  66,  §  67 ;  *  see  How- 
land  y.  Taylor,  53  W.  Y.  627).  "Where  such  an  issue  is  made  up 
and  tried  before  a  jury,  the  final  determination  of  such  issue  is 
conclusive  in  regard  to  the  facts  therein  controverted,  in  respect  to 
wills  of  personal  estate  only,  upon  the  parties  to  the  proceeding  (2' 
S.  8.  67,  §  59).  A  new  trial  of  such  issue  may  be  granted  by  the 
supreme  court,  in  the  same  manner  as  if  it  had  been  formed  in  a 
suit  originally  commenced  in  such  court  (2  H.  8.  67,  §  58).t  The 
motion  for  such  a  new  trial  must,  it  seems,  be  made  at  general 
term  {Marvin  v.  Marvin,  3  Aih.  Ct.  Apj>.  Dec.  192 ;  s.  c.  4  Keyes, 
9  ;  but  see  Bule  40  of  the  8ujoreme  Ct.) 

Appeal  to  court  of  appeals.] — ^Wbere  an  order  or  decree  of  a 
surrogate  admitting  a  wiQ  to  probate  is  reversed  by  the  supreme 
court  upon  a  question  of  fact,  and  an  issue  is  awarded  to  be  tried, 
at  the  circuit,  no  appeal  will  lie  to  the  court  of  appeals,  for  the 
reason  that  the  order  of  the  supreme  court  is  not  final.  The 
matter  is  still  pending  in  that  court,  and  may  be  again  brought 
before  the  general  term,  upon  exceptions  taken  at  the  trial,  or 
after  motion  to  set  aside  the  verdict  {Talbot  v.  Talbot,  23  N.  Y. 
17 ;  Marvin  v.  Marvin,  3  Abb.  Ct.  App.  Dec.  192 ;  4  Keyes,  9). 
But  the  rule  is  otherwise  where  the  supreme  court  reverses  the 
order  for  error  in  law,  and  remits  the  proceedings  back  to  the  sur- 
rogate. The  order  of  reversal  in  such  a  case  is  a  final  determina- 
tion of  the  proceedings  in  the  supreme  court.  Nothing  remains 
to  be  done  in  that  conrt ;  and  if  a  new  appeal  is  brought  from  a 
second  decree  of  the  surrogate;  it  is  a  proceeding  de  novo,  and 

*  Feigned  issues  being  now  abolished  by  the  Code  of  Procedure  (§  72),  the  pro- 
ceeding introduced  by  the  Code  in  the  place  thereof  should  be  adopted  (Code  of  Pro- 
cedure, §  72,  and  Rule  40  of  the  Supreme  Ct.) 

f  Tlie  Terdict  of  the  jury  in  such  a  case  will  not  be  set  aside  unless  there  were 
errors  of  law  committed  on  the  trial,  or  the  Ter(flot  was  clearly  against  the  evidence 
or  without  evidence  {Marvin  v.  Marvin,  8  Ahh.  Ct.  App.  Dec.  192 ;  s.  c.  4  Keyes,  9). 
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not  a  continuance  of  the  first  appeal.    Hence,  after  sucb  order  of 
reversal,  there  in  an  appeal  to  the  court  of  appeals  (/S.)  * 

Costs.'] — Siace  the  amendment  of  the  Code  ia  1862,t  the  costs 
on  appeal  from  surrogates'  courts,  have  been  regulated  by  §  318 
of  the  Code  of  Procedure,  which  provides  that  such  an  appeal  shall, 
for  all  purposes  of  costs,  be  deemed  an  action  at  issue  on  a  ques- 
tion of  law,  from  the  time  the  same  shall  be  brought  int^  the 
supreme  court,  and  that  costs  thereon  shall  be  awarded  and  col- 
lected in  such  manner  as  the  court  shall  direct,  according  to  the 
nature  of  the  case.  But,  where  costs  are  awarded  under  this  sec- 
tion, the  successful  party  is  not  entitled  to  full  costs,  as  on  entering 
judgment  in  a  civil  action,  at  the  rates  fixed  by  section  307  of  the 
Code  of  Procedure,  but  only  the  costs  of  trial  of  an  issue  of  law 
{Morgam,  v.  Morgan,  39  Barb.  20  ;  1  AU.  Pr.  N.  8.  40). 

Damages  in  addition  to  costs.\ — It  is  also  provided  by  2  B.  8. 
618,  §  35,  that  upon  appeals  from  surrogates'  courts,  to  the  court 
of  chancery,  the  court  may,  in  its  discretion,  upon  afSrming  any 
decree,  or  upon  the  appeal  being  discontinued  or  quashed,  award 
damages  for  the  delay  and  vexation  caused  by  such  appeal ;  ajid 
under  this  statute  it  has  been  held  that  where  a  surrogate's  final 
decree  for  the  payment  of  money  is  affirmed,  the  proper  measure 
of  damages  is  the  interest  on  the  amount  (Stagg  v.  Jackson,  1  N. 
T.  206,  affi'g  2  Barl.  Ch.  66). 

*  An  appeal  from  a  judgment  reversing  an  order  of  the  surrogate,  witli  costs,  be- 
fore the  costs  are  taxed  or  settled  and  the  judgment  roll  is  filed,  is  premature,  and 
must  be  dismissed  {McMahon  v.  Sarrison,-5  Mow.  Pr.  360). 

f  For  the  rules  in  regard  to  costs  before  1862,  see  Brockmay  y.  Jewett  (16  Barb. 
590);  Shermans.  Youngs  (6  How.Pr.  318);  WillcoxY.  Smith  (26  Barb.  316);  Wkitbeck 
V.  Patterson  (22  Id.  83) ;  Van  Pelt  v.  Van  Pelt  (16  Sow.  Pr.  299).  Upon  appeals  to 
the  court  of  chancery,  the  Revised  Statutes  provide  that  costs  shall  be  paid  by  the 
appellant  or  respondent,  as  the  court  may  direct  (2  B.  S.  618,  §  35),  while  upon  ap- 
peals to  the  circuit  judge  it  is  provided  that  if  the  decision  be  affirmed,  the  circuit 
judge  shall  award  the  costs  to  be  paid  by  the  party  appealing,  either  personally  or 
out  of  the  estate  of  the  deceased,  as  he  shall  direct.  If  the  decision  be  reversed,  upon 
a  question  of  law,  costs  shall  in  like  manner  be  awarded  against  the  party  maintain- 
ing the  decision  of  the  surrogate,  either  personally  or  out  of  the  estate  of  the  de- 
ceased (2  B.  S.  608,  §  96). 
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Probate  and  other  Cases. 


ARTICLE  EIGHTH. 

ENFOECEMENT   OF   DBCEEE. 

Probate  cases^ — In  cases  of  probate  where  the  decree  is 
affirmed  or  reversed  on  a  question  of  law,  the  statute  provides  that 
such  affirmance  or  reversal  shall  be  certified  to  the  surrogate  whose 
decision  was  appealed  from,  and  the  copies  of  papers  be  returned 
to  the  surrogate  (2  R.  S.  609,  §  97),  and  the  surrogate  thereupon 
proceeds  to  direct  the  administration  of  the  estate  according  to  the 
will,  if  the  court  affirm  his  decree  admitting  it  to  probate,  or  if 
otherwise,  he  annuls  and  revokes  the  probate.  If  his  decree  re- 
fusing probate  is  affirmed,  no  further  proceedings  can  be  taken  be- 
fore him,  but  if  it  is  reversed,  he  proceeds  to  take  proof  of  the 
will.  In  case  the  decree  is  reversed  on  a  question  of  fact,  and  a 
jury  trial  had,  as  before  mentioned  (art.  Y,  anti),  the  final  adminis- 
tration thereon  must  be  certified  to  the  surrogate  whose  decision  is 
appealed  from  (2  R.  S.  609,  §  98),  and  if  such  determination  be  in 
favor  of  the  validity  of  the  wiU,  or  of  the  sufficiency  of  the  proof 
thereof,  the  surrogate  must  record  the  will,  or  admit  it  to  probate, 
as  the  case  may  be  (2  JR.  S.  67,  §  59).  If  the  determination  be 
against  the  validity  of  such  wUl,  or  against  the  competency  of  the 
proof  thereof,  the  surrogate  must  annul  and  revoke  the  record  or 
probate  thereof,  if  any  has  been  made  {Id.  §  60). 

Admeasurement  of  dower.'] — The  proceedings  to  enforce  a  de- 
cree made  on  appeal  in  proceedings  for  admeasurement  of  dower, 
are  in  general  method  the  same,  and  are  regulated  in  detail  by  2 
R.  S.  492,  §§  23-26  (see  ante,  p.  440). 

Other  cases.] — In  other  cases,  the  supreme  court  may,  upon  a 
reversal  or  modification  of  the  decree  appealed  from,  remit  the 
proceedings  to  the  surrogate,  with  instructions  to  him  to  enter  a 
decree  upon  the  principles  settled  by  the  decision  on  the  appeal,  or 
to  take  such  further  proceedings  as  may  be  necessary  {Gardner  v. 
Gardner,  1  PoAge,  112  ;  Halsey  v.  Van  Amringe,  6  Id.  12 ;  Mat- 
ter of  Forman,  1  Tiick.  305). 
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Partial  Reversal, 

Partial  reve.rsal.'] — If  a  portion  of  a  decree  be  appealed  from 
and  reversed,  tlie  remainder  stands,  except  so  far  as  necessarily 
affected  by  the  reyersal.  In  such  case,  upon  final  accounting,  the 
whole  accounting  is  not  opened,  but  the  accounts,  as  settled  by  the 
surrogate,  will  be  altered  onlj  pro  ta/iiio,  to  the  extent  necessary  to 
carry  out  the  decree  of  the  surrogate,  as  modified  by  the  decree 
above  {Morgan  v.  Andariese,  1  Bradf.  133).  Where,  however, 
the  appellate  court  proceed,  as  they  have  power,  beyond  an  aflBrm- 
ance  or  reversal,  and  adjudicate  the  cause,  remitting  it  with  direc- 
tions to  proceed  in  an  accounting,  upon  the  basis  of  facts  estab- 
lished by  that  adjudication,  the  surrogate  should  deem  the 
adjudication  final  and  conclusive  as  to  those  facts,  even  against  a 
party  who  was  not  made  a  party  to  the  appeal  {Clayton  v.  Wa/rdell, 
Bradf.  1). 
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Wo,  1. 

CITATION  OR  SUMMONS.' 

The  People  of  the  State  of  ]N"ew  Yoek, 

By  the  Grace  of  God,  Free  and  Independent : 

To  John  Doe  and  James  Jackson  send  greeting  : 

You  and  each  of  you  are  hereby  [cited]  *  and  required  person- 
ally to  be  and  appear  before  our  surrogate  of  the  coimty  of  West- 
chester, at  his  office  in  the  town  of  "White  Plains,  on  the  3d  day 
of  May,  1875,  at  nine  o'clock  in  the  forenoon  of  that  day,  then 
and  there  [here  state  'briefly  the  object  f&r  which  the  person  is  cited 
or  summoned,  e.g. — to  show  cause  why  the  letters  of  administra- 
tion granted  to  you  on  the  2d  day  of  February,  18Y5,  as  adminis- 
trators of  the  estate  of  Richard  Roe,  deceased,  should  not  be 
revoked.] 

In  testimony  whereof,  we  have  caused  the  seal  of  office  of  the 
said  surrogate  to  be  hereunto  affixed. 

Witness,  Owen  T.  Coffin,  sun-ogate  of  said  county,  at  the 
r       1        town  of  White  Plains,  the  25th  day  of  April,  in  the  year 
L  ■  ■-!        of  our  Lord,  one  thousand  eight  hundred  and  seventy- 
five. 

OWEN  T.  COFFm, 

Surrogate. 
Petee  Stiles, 

Cleric  to  the  Surrogated  Court? 

'  For  the  form  of  a  citation  to  attend  the  probate  of  a  will,  see  Form  No.  13. 

'  In  case  of  a  summons  the  word  in  the  brackets  is  "  summoned."  There  is  no 
other  difference  in  the  forms.  The  summons  is  used  only  in  proceedings  to  compel 
an  executor  to  appear  and  qualify  under  2  R.  S.  70,  and  to  compel  the  return  of  an 
inventory  under  2  iJ.  S.  85  (see  ante,  p.  33). 

'  By  L.  1863,  c.  362,  §  9  (see  anU,  p.  7),  the  suiTogate  may  designate  a  clerk  to 
certify  under  the  official  seal  copies  of  orders,  Ac.,  and  to  sign  as  clerk  of  his  court 
all  citations  and  other  writs  and  process. 
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Subpoena. — Certificate  of  Letters  Testamentary  or  of  AdminiBtration. 

No.  2. 

SUBPCENA.' 

State  of  !N"e-w  Toek,  ) 
OEAifGE  County,      j  **' ' 

The  People  of  the  State  of  New  Yorh  to  John  Doe  aind  Eichaed 
Roe,  greeting : 

We  command  you,  that  all  business  and  excuses  being  laid 
aside,  you  and  eacb  of  you  appear  personally  before  the  surrogate 
of  the  county  of  Orange,  at  his  office  in  Goshen,  in  said  county, 
on  the  12th  day  of  March,  1875,  at  ten  o'clock  in  the  forenoon  of 
said  day,  to  testify  and  give  evidence  in  the  matter  of  proving  the 
instrument  propounded  as  the  last  wUl  and  testament  of  James 
Taylor,  deceased,  now  pending  before  the  said  surrogate.^  And 
for  a  failure  to  attend,  you  wifi  be  deemed  guilty  of  a  contempt  of 
<30urt,  and  liable  to  pay  all  loss  and  damage  sustained  thereby  to 
the  party  aggrieved,  and  forfeit  fifty  dollars  in  addition  thereto. 

In  testimony  whereof,  [etc.,  as  in  Form  1]. 

No.  3. 

Certificate  of  Letters  Testamentary  or  of  Administration.' 

The  People  of  the  State  of  New  Yoek, 

To  all  to  whom  these  presents  shall  come,  or  may  concern, 
send  greeting  : 

Know  ye,  that  at  the  town  of  White  Plains,  in  the  county  of 
Westchester,  on  the  20th  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-five,  [letters  testamentary 
of  the  last  will  and  testament  of  James  Taylor,  late  of  the  town  of 
Greenburg,  deceased],  or  [letters  of  administration  of  aU  and  singu- 
lar, the  goods,  chattels,  and  credits  of  James  Taylor,  late  of  the  town 
of  Greenburg,  deceased,  intestate],  were  duly  granted  and  issued  by 
the  surrogate  of  the  county  of  Westchester  to  William  Allen,  and 
that  the  same  are  stiU  valid,  and  in  fuU  force. 

In  testimiony  whereof,  [etc.,  as  in  Form,  1]. 

'  For  power  of  the  surrogate  to  issue  subpoenas,  see  anU,  p.  17,  and  2  if.  B.  221, 
§  6,  subd.  1.  The  subpoena  may  be  served  in  any  part  of  the  state,  and  is  required 
to  be  in  form  similar  to  that  used  by  courts  of  record  in  lite  cases  (76.) 

"  In  a  case  where  it  is  desired  to  have  the  witness  bring  with  him  and  produce 
any  books  or  papers  in  his  possession,  insert  here  the  usual  clause  for  a  subpoena 
duces  tecmm.  By  2  R.  8.  68,  §  10,  the  surrogate  may,  by  a  clause  added  to  the  sub- 
poena, command  any  person  having  the  custody  of,  or  power  over,  any  will  to  pro- 
duce it  before  him  for  the  purpose  of  being  proved. 

'  For  the  effect  of  the  certificate,  see  ante,  p.  7. 
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Certificate  to  be  Attached  to  Original  Will. 


No.  4. 

CERTIFICATE    TO    BE   ATTACHED   TO   ORIGINAL   WILL.' 

County  of  Oeange, 
Sueeo&ate's  Court, 

Be  it  remembered,  that  on  the  day  of  the  date  hereof  the  last 
will  and  testament  of  James  Taylor,  late  of  the  town  of  Groshen,' 
in  the  county  of  Orange,  deceased  (being  the  annexed  written  in- 
strument), was  duly  proved  before  the  surrogate  of  said  county,  as 
and  for  the  last  will  and  testament  of  the  real  and  personal  estate 
of  said  deceased;  which  said  last  will  and  testament,  and  the 
proofs  and  examinations  taken  thereon,  are  recorded  in  this  office. 

In  testimony  whereof,^  [etc.,  as  in  Form  1] . 

No.  5. 

CERTIFICATE  OF  APPOINTMENT  OF  GUARDIAN. 

The  People  of  the  State  of  New  York, 

To  all  unto  whom  these  ^presents  shall  corne  or  may  con- 
cern, send  greeting : 

Know  ye,  that  at  the  town  of  White  Plains,  in  the  county  of 
"Westchester,  on  the  fourteenth  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-five,  letters  of 
guardianship  of  the  person  and  estate  of  A.  B.,  a  minor,  residing 
m  the  town  of  Peekskill,  in  said  county,  were  duly  granted  by  the 
surrogate  of  the  county  of  "Westchester  to  S.  H.,  and  that  the 
same  are  still  valid  and  in  full  force. 

In  testimony  whereof,  [etc.,  as  in  Form  1]. 

No.  6. 

Certificate  of  Decree  for  Payment  of  Money,  to  be  Docketed  with 
County  Clerk.' 

County  of  New  York,  \ 
Sueeogate's  Couet.      \. 
I,  Eobert  C.  Hutchings,  surrogate  of  the  county  of  New  York, 
do  hereby  certify,  that  on  the  tenth  day  of  April,  in  the  year  one 

"  By  2  S.  S.  58,  §  IS.Tvills  of  real  estate  proYcd  .before  a  surrogate  were  (in  cer- 
tain cases)  required  to  have  a  certificate  of  such  proof  indorsed  thereon,  signed  by 
the  surrogate  and  attested  by  his  seal  of  office,  and  might  then  be  read  in  evidence, 
■without  further  proof.  By  L.  1837,  c.  460,  §  18,  this  provision  was  made  applicable 
to  wills  of  personalty  also  (see  ante,  p.  121). 

"  See  ante,  pp.  18,  SOY,  for  the  mode  and  efi'eots  of  .docketing  such  a  certificate. 
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thousand  eight  hundred  and  seventy-five,  by  a  decree  made  by  the 
surrogate  of  the  said  coimty  of  New  York,  in  the  matter  entitled 
"  In  the  matter  of  the  goods,  chattels,  and  credits  of  C.  H.,  de- 
ceased," then  pending  before  the  said  surrogate,  it  was  in  and  by 
the  said  decree  ordered  and  decreed,  that  L.  D.,  residing  at  149 
Greene  street,  in  the  city  of  New  York,  whose  busiaess  or  occupa- 
tion is  that  of  dealer  in  wooden  ware,  pay  to  S.  H.,  residing  at  35 
West  49th  street,  in  New  York  city,  whose  business  or  occupation 
is  that  of  grain  dealer,  the  sum  of  four  hundred  dollars  and  seventy- 
five  cents. 

In  testimony  whereof,  {etc.,  as  in  Form  1]. 

Wo.  7. 

FORM  OF  WILL." 

I,  James  Taylor,  merchant,  of  the  town  of  Peekskill,  in  the 
county  of  Westchester  and  State  of  New  York,  do  hereby  declare 
this  to  be  my  last  wiU  and  testament. 

[Here  insert  the  disjposing  clauses  of  the  will  a/nd  continue,] 

■  In  witness  whereof,  I  have  hereunto  subscribed  my  name  this 
fourteenth  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-four. 

JAMES  TAYLOK. 

The  foregoing  instrument  was  on  this  fourteenth  day  of  Janu- 
ary, A.  D.  ISH  [subscribed  by  James  Taylor,  the  testator  above 
named,  in  the  presence  of  each  of  us],  or,  [acknowledged  by  James 
Taylor,  the  testator  above  named,  to  each  of  us  to  have  been  sub- 
scribed by  him]  ;  an4,  at  the  same  time,  he  declared  to  each  of  us 
that  the  said  instrument  was  his  last  will  and  testament,  and  re- 
quested each  of  us  to  sign  our  names  thereto  as  subscribing  wit- 
nesses, which  we  hereby  do. 

Geoege  Bakee, 

residing  at  Tarrytown,  New  York. 
Peect  L.  Ttjenee, 
residing  at  137  Fourth  street,  Brooklyn,  New  York. 

Codicil. 

I,  James  Taylor,  merchant,  of  the  town  of  Peekskill,  in  the 
county  of  Westchester  and  state  of  New  York,  having  made'  my 

"  For  the  formalities  required  by  the  statute  for  the  due  execution  of  a  ■will,  see  2 
R.  S.  63,  §  40,  and  ante,  p.  15  ;  and  as  to  the  advantage  of  having  a  full  and  com- 
plete attestation  clause,  properly  signed,  see  Orser  r.  Orser  (24  7f.  Y.  51),  and  ante, 
p,  108. 
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last  will  and  testament  bearing  date  the  fourteenth  day  of  Janu- 
ary, A.  D.  18Y4,  do  hereby  declare  this  to  be  a  codicil  to  such  will, 
and  direct  that  it  shall  be  taken  as  a  part  of  the  same. 

[Here  insert  disposing  clauses  and  continue,\ 

In  witness  whereof,  [etc.,  as  in  Form  of  WilT\ . 

No.  8. 
Petition  for  Proof  of  Will  where  no  Citation  is  necessary.' 

To  Owen  T.  Coffin, 

Surrogate  of  the  County  of  Westchester. 

The  petition  of  C.  D.,  of  the  town  of  Peekskill,  in  the  county 
of  Westchester,  respectfully  shows : 

I.  That  A.  B.,  late  of  the  town  of  PeekskiU,  in  the  county  of 
Westchester,  departed  this  life  on  the  second  day  of  May,  in  the 
year  one  thousand  eight  hundred  and  seventy-four,  having  pre- 
viously, as  your  petitioner  is  informed  and  believes,  duly  made 
and  executed  his  last  will  and  testament. 

II.  That  the  said  deceased  was  a  citizen  of  the  United  States, 
and  was,  at  or  immediately  previous  to  his  death,  an  inhabitant  of 
the  coimty  of  Westchester  \or  in  case  the  jurisdiction  of  the  sur- 
rogate depends  on  other  facts  than  the  inhahita/ncy  of  the  testator 
in  the  county,  state  them,  as,  that  the  deceased  was  not  an  inhab- 
itant of  the  state  of  New  York,  but  died  in  the  county  of  West- 
chester, and  left  assets  therein,  &c.] 

III.  That  his  said  last  will  and  testament  relates  to  [real  estate 
only],  or  [personal  estate  only],  or  [both  real  and  personal  estate],^ 
and  that  the  value  of  the  personal  property  belonging  to  the  die- 
ceased  at  the  time  of  his  death  does  not  exceed  five  thousand  dol- 
lars.' 

ly.  That  your  petitioner  is  the  sole  executor  named  in  the 
said  wiU.  [  *] 

V.  That  the  said  deceased  left  surviving  no  widow,  nor  any 
heirs  at  law  or  next  of  kin  except  your  petitioner  who  is  the  only 
child  of  the  said  deceased. 

'  See  ante,  p.  6Y. 

"  The  reason  for  stating  the  nature  of  the  property  to  which  the  will  relates,  is  to 
inform  the  surrogate  as  to  what  class  of  persons  should  be  cited  to  attend  the  pro- 
Ijate.  For  the  facts  which  the  surrogate  must  ascertain,  see  L.  1837,  c.  460,  §  6 ; 
and  ante,  p.  66. 

'  The  value  of  the  personalty  should'  be  stated  in  order  to  enable  the  surrogate 
to  fix  the  amount  of  the  bond  in  case  one  should  be  necessary  (ante,  p.  142). 
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Tour  petitioner  therefore  prays  that  the  said  last  will  and 
testament  may  be  proved,  and  letters  testamentary  granted  there- 
on, according  to  law. 

{Signed,)  C.  D. 

CiTT  Ksn  County  op  New  Toek,  ss.  : 

I,  C.  D.,  the  petitioner  named  in  the  foregoing  petition,  being 
duly  sworn,  do  depose  and  say,  that  I  have  read  the  foregoing  pe- 
tition, to  which  I  have  subscribed  my  name,  and  know  the  contents 
thereof,  and  that  the  matters  of  fact  therein  stated  are  true,  and 
that  the  matters  therein  stated  of  my  information  and  belief,  I 
believe  to  be  true.  C.  D. 

Sworn,  before  me,  this  first  day  ) 
of  August,  A.  D.  1875.        j 

C.  H.  B., 

Notwry  Puhlic. 


No.  9. 

Petition  for  Proof  of  Will  where  Citation  is  necessary.' 

\_As  in  Form  8  to  the  (*),  and  then  continue,'] 
Y.  Tour  petitioner  further  shows  that  the — 

[If  the  will  relates  exdusiml/y  to  real  estate,  here  set  forth  the 
names  and  places  of  residence  of  the  heirs  of  the  testator,  or  if 
vpon  diligent  inquiry  they  can  not  he  ascertained,  state  that  fact. 
If  the  will  relates  exclusimely  to  personal  estate,  state  the  same 
facts  in  regard  to  the  wido^o  and  next  of  kin  of  ths  testator.  If 
the  will  relates  ioth  to  real  and  personal  estate,  state  the  same 
facts  in  regard  to  tlie  heirs,  widow,  amd  next  of  hin  of  the 
testator.'] 

YI.  That  aU  the  persons  above  named,  as  the  [widow,  heirs  at 
law,  a/nd  next  of  Tcin,  stating  them  as  the  case  may  he]  of  the  said 
deceased,  are  ol  full  age  and  sound  mind,  except  I.  W.,  who  is  a 
minor,  and  whose  generaT guardian  is  S.  H.  W.,  residing  at  Peeks- 
kill,  Westchester  county  and  state  of  New  Tork ;  and  E.  W.,  who 
has  by  a  court  of  competent  jurisdiction  been  declared  to  be  nan 
compos  mentis,  and  S.  W.,  residing  at  Tarrytown,  Westchester 
county,  New  Tork,  appointed  guardian  of  his  estate  and  person. 

Tour  petitioner  therefore  prays  that  a  citation  may  issue  to 
the  said   [naming  the  classes  of  persons]   of  the  deceased,  re- 

'  See  ante,  pp.  66-68. 
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quiring  them  to  appear  before  the  surrogate  of  the  county  of 
W  estchester,  on  such  day  as  the  said  surrogate  shall  direct,  to  at- 
tend the  probate  of  said  last  will  and  testament. 

[Bated-I 

{Signed,)  C.  D. 

[  Verification  as  in  ForTn  8.] 


No.  10. 

PETITION  FOE  PROOF  OF  NUNCUPATIVE  WILL.' 

\A.s  m  Form  8  through  paragraphs  I.  and  II.,  and  continue^ 

III.  That  on  the  30th  day  of  April,  1874,  the  said  deceased  was 
a  mariner  in  actual  service,  and  was  captain  of  the  brig.  Osprey, 
engaged  in  making  the  voyage  from  ISTew  York  to  Liverpool,  said 
vessel  then  being  in  mid-ocean.  That  on  the  said  day  the  de- 
ceased was  seized  with  a  sudden  and  violent  sickness,  to  wit,  with 
the  disease  of  cholera,  and  being  then  in  immediate  danger  of 
death,  and  having  no  opportunity  to  make  a  written  will,  he  called 
to  him  your  petitioner  vrho  vs^as  the  mate  of  the  said  vessel,  and,  in 
the  presence  of  J.  K.  and  L.  M.,  sailors  belonging  to  said  vessel, 
addressed  him  in  the  following  words :  "  Upon  my  death  I  desire 
that  you  act  as  my  executor,  and  take  possession  of  all  my  personal 
estate,  and  divide  it  one-half  to  my  wife  and  the  rest  to  my 
daughter."  That  thereafter  the  said  deceased  continued  to  fail  in 
strength,  and  died  two  days  thereafter,  on  the  2d  day  of  May, 
1874,  before  the  vessel  arrived  in  port. 

\The  remainder  of  the  petition  should  he  as  m  Forms  8  and  9, 
except  that,  as  a  nuncupative  will  cam.  extend  only  to  personalty,  i,t 
is  never  necessary  to  cite  the  heirs  at  la/w.~\ 

Wo.  11. 

PETITION  FOR  PROOF  OF  LOST  OR  DESTROYED  WILL.' 

\_The  same  as  Fortri,  9,  except  that  after  paragraph  VI,  as 
there  given,  insert,'} 

yll.  That  the  said  will  was  made  by  the  said  testator,  on,  or 
about  the  day  of  ,  and  [a  copy  of  said  will  is 

hereunto  annexed,  marked  Exhibit  A],  or  [the  witnesses  to  said 
will  were  J.  K.,  of  16  Wall  street,  New  York,  and  L.  M.,  of  176 

'  For  cases  in  which  nuncupatiTe  wills  can  be  made,  see  ante,  p.  116. 

'  Ante,  p.  114.  The  petition  should,  it  would  seem,  be  drawn  definitely  enough 
to  advise  all  parties  ^interested  of  what  is  claimed  to  be  the  contents  of  the  alleged 
lost  or  destroyed  will,  and  who  are  the  witnesses  who  attest  its  execution. 
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Fulton  street,  Brooklyn,  and  tlie  provisions  of  tlie  said  wUl  were 
substantially  as  follows,  viz.,  etc.] 

VIII.  [That  the  aforesaid  will  of  the  said  testator  was  in  ex- 
istence at  and  for  some  time  subsequent  to  his  death,  and.since  his 
death  has  been  lost  or  destroyed  by  accident  or  design] ;  or,  \  That 
the  said  wiU  was,  in  the  lifetime  of  the  said  testator,  fraudulently 
destroyed  in  the  following  manner :  stating  facts  malcmg  out  a 
prima  facie  ease  of  fraudulent  destruction  in  the  lifetime  of  the 
testator.] 

Tour  petitioner  therefore  prays  that  a  citation  may  issue,  [etc., 
as  in  Form  9,  and  continue'],  and  [that  the  instrument  of  which 
a  copy  is  hereunto  annexed,  marked  Exhibit  A,  may  be  established 
as  the  last  wiU  and  testament  of  the  said  A.  B.,  deceased] ;  or, 
[that  the  pro'visions  of  the  last  wiU  and  testament  of  the  said  A. 
B.,  deceased,  may  be  established  and  declared  to  be  as  set  forth  in 
the  foregoing  petition]. 

[Signature.] 


[  VerificaUon.] 


No.  12. 

ORDER  FOR  CITATION. 


At  a  surrogate's  court,  held  in  and  for  the  county  of 
New  York,  at  the  surrogate's  office,  in  the  city 
of  New  York,  on  the  first  day  of  April,  in  the 
year  one  thousand  eight  hundred  and  seventy- 
five. 

Present,  Eobeet  C.  Hutohings,  Esq.,  Surrogate. 


In  the  matter  of  proving  the  instru- 
ment propounded  as  the  last  will 
and  testament  of 

A.  B., 

deceased. 


A  petition  duly  verified  by  0.  D.,  the  petitioner  therein,  hav- 
ing been  filed  in  the  office  of  the  surrogate  of  the  county  of  New 
York,  on  the  day  of  j  187    ,  propounding  for 

probate  the  last  will  and  testament  of  A.  B.,  late  of  the  city  of 
New  York,  deceased,  as  a  will  of  real  and  personal  estate,  and  the 
said  petition  showing,  to  my  satisfaction,  who  are  the  widow,  heirs 
and  next  of  kin  of  the  said  A.  B.,  deceased,  and  their  respective 
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residences,  now,  on  motion  of  W.  M.,  counsel  for  the  said  peti- 
tioner. 

Ordered :  That  a  citation  issue  to  the  persons  designated  in 
the  said  petition  as  the  widow,  heirs  and  next  of  kin  of  the  said 
deceased,  requiring  them  to  appear  in  this  court  on  the  30th  day 
of  April,  1875,  at  11  o'clock  in  the  forenoon  of  that  day,  to  at- 
tend the  probate  of  said  will. 

EGBERT  C.  HUTOHIlSrGS, 

Surrogate. 

[In  case  any  of  the  parties  are  riot  duly  served  iefore  the  re- 
turn day,  enter,  on  that  day,  an  order  reoiting  the  issuing  of  the 
first  citation,  and  the  filing  of  proof s  of  service  as  to  those  served, 
and  the  appeara/nces  on  the  return  day,  if  any,  and  that  one  M. 
iV.  has  not  been  served,  and  continue,'} 

On  motion  of  W.  M.,  counsel  for  the  petitioner, 

Ordered :  That  this  matter  stand  adjourned  to  the  day 

of  ,  instant,  at  11  o'clock  in  the  forenoon  of  that  day, 

and  that  a  further  citation  issue  therein,  to  be  directed  to  the  said 
M.  N.,  requiring  him  to  appear  in  this  court,  on  the  said  day 

of  ,  instant,  at  11  o'clock  in  the  forenoon,  and  attend 

the  probate  of  the  said  will. 

\As  stated  {ante,  pp.  32  and  69),  a  formal  order  for  the  issu- 
ing of  the  citation  is  not  usually  entered,  hut  in  the  surrogates 
Wiinutes  (see  ante,  p.  6)  an  entry  is  made  in  the  following  form  ;] 

At  a  surrogate's  court  \_etc.,  as  above.} 
[Title.] 

On  reading  and  filing  the  petition  and  examination  of  0.  D., 
under  oath,  the  sole  executor  of  the  last  will  and  testament  of  A. 
B.,  late  of  the  town  of  Goshen,  in  the  county  of  Orange,  deceased, 
propounding  the  last  wHl  and  testament  of  the  said  A.  B.,  de- 
ceased, for  probate  as  a  will  of  real  and  personal  estate : 

It  is  ordered :  That  a  citation  issue  to  the  proper  persons,  pur- 
suant to  the  prayer  of  said  petition,  requiring  them  to  appear  in 
this  court,  at  this  place,  on  the  30th  day  of  April,  1875,  and  at- 
tend the  probate  of  the  said  will  as  a  will  of  real  and  personal 

HENEY  A.  WADSWOETH, 

Surj'ogate. 


81 
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No.  13, 

CITATION  TO  ATTEND  PROBATE.' 

The  People  of  the  State  of  I^ew  Yoek, 

To  A.  B.,  0.  D.,  and  E.  F.,  the  widow,  heirs,  cmd  next 
of  Tcvn  o/"  G.  H.,  deceased,  send  greeting  : 

Whereas,  H.  "W.,  of  the  city  of  New  Tork,  has  lately  applied 
to  our  surrogate  of  the  county  of  New  Tork,  to  have  a  certain  in- 
strument, in  writing,  relating  to  both  real  and  personal  estate,  duly 
proved  as  the  last  will  and  testament  of  G.  H.,  late  of  the  city  of 
New  York,  deceased,  therefore,  you,  and  each  of  you  are  cited  to 
appear  before  our  said  surrogate,  at  his  office,  in  the  city  of  New 
York,  on  the  30th  day  of  April,  1875,  at  eleven  o'clock  in  the 
forenoon  of  that  day,  then  and  there  to  attend  to  the  probate  of 
the  said  last  wiU  and  testament. 

In  testimony  whereof  \_6tc.,  as  in  Form  1]. 

No.  14. 

PROOF  OF  SEBTICE  ON  ADULT.' 

[  Venue.] 

Patrick  Bums,  being  duly  sworn,  deposes  and  says  that,  on  the 
first  day  of  April,  1875,  at  No.  14  Wall  street,  in  the  city  of  Jfew 
York,  he  served  the  annexed  citation  on  Walter  Brown,  one  of 
the  persons  named  in  said  citation,  [by  delivering  to  and  leaving 
with  him,  personally,  a  true  copy  thereof]  or  [by  leaving  a  copy 
thereof  for  him,  at  the  said  14  Wall  street,  his  residence,  with  a 
female  of  suitable  age  and  discretion  belonging  to  his  family,  who 
stated  that  he  was  absent,  but  that  she  expected  him  at  home  in  a 
short  time,  and  would  deliver  the  said  copy  to  him]. 

[Jurat.]  [Signatv/re.] 

No.  15. 

PROOF  OF  SERYICE  ON  MINOR.' 

[  Under  the  age  of  fourteen^ 
[  Venue.] 

A.  B.,  being  duly  sworn,  says  that,  at  120  Greenwich  street,  in 
the  city  of  New  York,  on  the  10th  day  of  March,  1875,  he  served 

■  For  the  statutory  requirements  aa  to  the  contents  of  this  citation,  see  L.  1837, 
c.  460,  §  7,  as  am'd  by  L.  1863,  p.  606,  t.  362,  §  2,  and  anU,  p.  69. 

"  For  the  method  of  service  of  a  citation  to  attend  probate,  see  ante,  p.  69,  and 
for  general  rule  as  to  service  of  citations,  see  arde,  p.  33. 

'  See  ante,  p.  34,  for  general  rules,  and  pp.  69,  70,  for  special  rules  as  to  citation  to 
attend  probate. 
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« ~ — ' — ■ 

the  annexed  citation  on  C.  D.,  a  minor  under  tlie  age  of  fourteen, 
by  deKvering  a  copy  of  the  same  to  the  said  minor  personally,  and 
hy  also  delivering  a  copy  thereof  to  E.  F.,  the  father  of  the  said 
minor,  personally,  and  leaving  the  same  with  them. 

[Jurat.']  [Signature.] 

No.  16. 

PROOF  OF  SERVICE  ON  LUNATIC 

{  Venue.] 

A.  B.,  being  duly  sworn,  says  that  at  315  Bowery,  ia  the 
city  of  New  York,  on  the  10th  day  of  May,  1874,  he  served  the 
annexed  citation  on  0.  D.  (who  has  been  judicially  declared  to  be 
of  unsound  mind,  and  E.  F.  appointed  the  committee  of  his  per- 
son and  estate)  by  delivering  to  said  0.  D.,  personally,  a  copy  of 
the  annexed  citation,  and  by  also  delivering  a  copy  of  the  same  to 
the  said  E.  F.,  personally,  and  leaving  such  copies  with  them. 

[Jurat.]  [Signature.] . 

No.  17. 

PROOF  OF  SERVICE  BY  PUBLICATION." 

[Title  and  venue.] 

M.  N".,  being  duly  sworn,  says  that  he  is  [the  printer]  or  [the 
foreman  of  the  printer]  or  [the  principal  clerk  of  the  printer]  or 
[the  only  clerk  of  the  printer]  of  the  ,  a  newspaper 

published  in  ,  and  that  the  citation  herein,  a  copy  of 

which  is  hereto  annexed,  was  published  in  said  paper  once  in  each 
week  for  six  weeks,  the  first  publication  being  on  Monday,  the 

day  of  ,  187    ,  and  the  last  upon  Monday,  the 

day  of  ,  187    . 

[Jurat.]  [Signature.] 

"  See  ante,  p.  34,  and  i.  1872,  c.  693,  §  1. 

"  It  is  provided  by  X.  1874,  p.  657,  c.  437,  ante,  p.  35,  that  "all  notioea  and  cita- 
tions issued  by  surrogates,  except  in  the  counties  of  Ifew  York  and  Kings,  and  now 
required  by  law  to  be  published  in  the  state  paper,  shall  hereafter  be  published  in  a 
newspaper  printed  in  the  county  in  which  the  surrogate  issuing  such  notices  or  cita- 
tions shall  reside,  instead  of  the  state  paper,  in  case  there  is  a  newspaper  printed 
therein,  and  if  not,  then  in  the  state  paper ;  and  such  publication  shall  be  for  the 
same  time  and  with  the  same  effect  a»  if  published  in  the  state  paper ;  provided, 
that  in  all  eases  where  any  of  the  parties  interested  reside  out  of  the  county,  such 
notice  or  citation,  if  the  property  of  the  deceased  exceed  two  thousand  dollars  in 
value,  shall  also  be  published  in  the  state  paper;  but  that,  if  the  property  of  the  de- 
ceased shall  not  exceed  two  thousand  dollars  in  value,  the  publication  in  the  state 
paper  shall  be  at  the  discretion  of  the  surrogate,  and  free  of  expense  and  without 
charge  for  such  publication." 
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\Proof  of  maiUng  to  accompa/iiy  proof  of  jpublicationJ] 
{Title  and  venue.] 

A.  B.,  being  duly  sworn,  says  that  lie  is  a  clerk  in  the  oflSce  of 
CD.,  the  attorney  for  E.  F.,  the  proponent  of  the  wiU.  herein, 
and  that  on  the  day  of  ,  18Y    ,  he  deposited  a 

copy  of  'the  annexed  citation  in  the  post  office  at  ,, 

directed  to  G.  H.,  one  of  the  persons  named  therein,  at  ,, 

his  place  of  residence,  and  prepaid  the  postage  thereon. 

[Jurat.]  [Signature.] 

No.  18. 
Proof  of  SerTice  by  Admission  of  Service  and  Proof  of  Handwriting.' 

[Indorse  on  the  hack  of  the  citation :] 

Due  and  personal  service  of  the  within  citation  is  hereby  ad-, 
mitted,  this  29th  day  of  March,  18^75,  at  Goshen,  in  Orange 
county. 

[Signed,]  C.  S. 

[Attach  to  the  citation  an  affida/uit  as  follows :]  ^ 

J.  M.,  of  the  town  of  Goshen,  in  the  county  of  Orange,  being, 
duly  sworn,  deposes  and  says  that  he  is  well  acquainted  with  C.  S., 
of  the  said  town  of  Goshen,  and  with  his  manner  and  style  of 
handwriting,  having  frequently  seen  him  write;  and  deponent 
verily  believes  that  the  signature  purporting  to  be  the  signature 
of  the  said  C.  S.,  signed  to  the  admission  of  service  of  the  an- 
nexed citation,  is  the  true  and  genuine  signature  of  the  said  C.  S. 

[Signed,]  J.  M. 

[Jurat^ 

No.  19. 

APPEARANCE  BY  ATTOBNET.' 

[Title.] 

Take  notice  that  I  am  retained  by  and  appear  for  A.  B.,  one  of 
the  next  of  kin  and  heirs  at  law  of  the  said  C.  D.,  deceased,  and 


'  See  ante,  p.  35. 
'  The  proof  of  tl 
',  deed. 
'  See  ante,  p.  35. 


'  The  proof  of  the  handwriting  may  also  be  by  acknowledgment,  as  in  the  case 
of  a  deed. 
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Consent  to  be  Appointed  Special  Guardian. 


demand  that  all  notices  and  papers  herein  be  served  on  me  at  my 
-office,  No.  Ill  Broadway,  in  Isew  York  city. 

[Signattire.] 
[Dated.'] 

To  Hon.  Eobert  C.  Hutchinffs,  Surrogate,  and  E.  F.,  Attorney  for 
0.  D.,  proponent  of  the  will. 

No.  20. 

CONSENT  TO  BE  APPOINTED  SPECIAL  GUARDIAN.' 

[Title.] 

I,  <r.  C,  do  hereby  consent  to  be  appointed  by  the  surrogate  of 
the  connty  of  New  York,  the  guardian  of  M.  N.,  a  minor,  resid- 
ing at  ,  having  no  general  guardian,  for  the  sole  pur- 
pose of  appearing  for  and  taking  care  of  her  interests  in  the 
proving  oi  the  last  will  and  testament  of  said  deceased. 

[Signature.] 

[Date.] 

No.  21. 

ORDER  APPOINTING  SPECIAL  GUARDIAN. 

At  a  surrogate's  court  [etc.,  a^s  in  Form  12]. 

[Title.] 

It  appearing  to  my  satisfaction  by  [the  verified  petition  herein 
or  other  evidence,  stating  what  it  is],  that  M.  N.,  one  of  the  heirs  and 
next  of  kin  of  the  said  deceased,  is  a  minor  having  no  general 
guardian ;  now  on  reading  and  filing  the  consent  of  J.  C,  coun- 
sellor at  law,  of  ,  to  be  appointed  and  to  serve  as  the 
special  guardian  for  the  said  minor,  for  the  sole  purpose  of  taking 
care  of  her  interests  in  this  matter :  it  is  ordered  that  the  said  J. 
O.  be,  and  he  hereby  is  appointed  the  special  guardian  for  the  said 
M.  N.,  to  take  care  of  her  interests  in  this  matter. 

[Signature  of  Surrogate.] 

'  See  ante,  p.  1\. 
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Petition  for  Leave  to  Intervene  on  Proof  of  'Will. 


No.  22. 

PETITION  FOR  LEAVE  TO  INTERTENE  ON  PROOF  OF  WILL.' 

To  Hon.  EoBEET  C.  Hutchingb,  Surrogate  of  the  county- 
of  New  York: 

The  petition  of  A.  B.,  of  125  Bond  street,  in  New  Tork  city^ 
in  said  county,  respectfully  shows : 

I.  That  on  the  9th  day  of  March,  18T5,  a  petition  toprove  the 
last  will  and  testament  of  C.  D.,  was  duly  filed  in  the  office  of  the 
surrogate  of  the  county  of  New  York,  and  proceedings  for  th& 
proof  of  such  will  are  now  pending  before  such  surrogate. 

II.  That  your  petitioner  is  [a  legatee  named  in  said  will]  or  [a 
creditor  of  such  deceased,  statm,g  the  naUwre  cmd  amount  of  the 
debt  and  how  it  arose'],  and  will  be  pecuniarily  affected  by  the  de- 
cision made  upon  such  application  for  probate. 

Your  petitioner,  therefore,  prays  that  he  may  be  allowed  to 
intervene  in  said  proceedings,  in  order  to  protect  his  interests 
therein.  • 

[Dated.'] 

[Signed,]  A.  B. 

[  Verifoation.] 

No.  23. 

ORDER  GRANTING  LEAVE  TO  INTERVENE.' 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 
[Title.] 

On  reading  and  filing  the  verified  petition  of  A.  B.,  from  which 
it  appears  that  the  said  petitioner  therein  named,  is  a  person 
pecuniarily  interested  in  the  proof  of  the  will  of  C.  D.,  deceased, 
proceedings  for  which  are  now  pending  in  this  court,  and  that  the 
said  petitioner  desires  to  intervene  in  such  proceedings  to  protect 
his  interest  therein : 

Ordered,  That  the  said  A.  B.  have  leave  to  appear  in  the  said 
proceedings,  with  the  same  rights  and  privileges  as  if  he  had  been 
a  necessary  party  thereto. 

'  See  ante,  p.  66. 
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No.  24. 

DEPOSITIONS  TO  PROVE  WILL. 

I.  Deposition  of  subscribing  ivitness} 
Speeogate's  Couet, 

OotTNTT    OF    I^EW   ToEK. 


In  the  matter  of  proving  the  last 
will  and  testament  of 

J.  T., 

deceased, 
as  a  will  of  real  and  personal 
estate. 


Examination  of  witnesses,  sworn  and  examined' in 
the  above  entitled  matter. 
[  Venue.] 

E.  S ,  of  New  York  city,  being  duly  sworn  as  a  witness  in  the 
above  entitled  matter,  and  examined  on  behaK  of  the  applicant  to 
prove  said  will,  says  : 

I.  I  was  well  acquainted  with  J.  T.,  now  deceased.  I  knew 
the  above-named  decedent  for  more  than  six  years  before  his 
death. 

II.  The  subscription  of  the  name  of  said  decedent  to  the  in- 
strument now  shown  to  me  and  offered  for  probate  as  his  last  will 
and  testament,  and  bearing  date  the  twenty-ninth  day  of  March, 
in  the  year  one  thousand  eight  hundred  and  seventy-five,  was  made 
by  the  decedent  at  150  Bond  street,  in  the  city  of  New  York,  in 
the  presence  of  myself  and  P.  T.,  the  other  subscribing  witness. 

III.  At  the  time  of  such  subscription,  the  said  decedent 
declared  the  said  instrument  so  subscribed  by  him,  to  be  his 
last  will  and  testament :  and  I  thereupon  signed  my  name  as  a 
witness  at  the  end  of  said  instrument,  at  the  request  of  said  de- 

•  cedent,  and  in  his  presence. 

IV.  I  also  saw  said  P.  T.,  the  other  attesting  witness,  sign  his 
name  as  a  witness  at  the  end  of  said  will,  and  know  that  he  did  so 
at  the  request  of  said  decedent,  and  in  his  presence. 

Y.  .The  said  decedent,  at  the  time  of  so  executing  said  instru- 
ment, was  upwards  of  the  age  of  twenty-one  years,  and  o^  soimd 

'  See  ante,  pp.  72  and  96. 
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mind,  memory  and  understanding,  and  not  under  any  restraint  [or 
in  any  respect  incompetent  to  devise  real  estate].^ 

ISignature.] 
[Jurat.'] 

II.  Deposition  as  to  custody  of  will. 
[Title  and  venue.] 

A.  B.  and  C.  D.,  being  duly  and  severally  sworn  and  examined 
before  Robert  C.  Hutchings,  surrogate  of  the  county  of  !t^ew 
York,  say : 

I.  The  said  A.  B.,  for  himself,  says  that  he  is  an  attorney  at 
law,  having  an  oiBce  at  !N^o.  16  Wall  street,  in  the  city  of  iNew 
York,  and  that  at  the  request  of  J.  K.,  now  deceased,  he  drafted 
and,  caused  to  be  prepared  the  instrument  in  writing  now  produced 
and  shown  him,  dated  May  Tth,  1874,  purporting  to  be  the  last 
wiU  and  testament  of  J.  K.,  deceased ;  and  that  he  was  present  at 
the  execution  of  the  same,  which  took  place  at  his  office,  ITo.  16 
Wall  street,  aforesaid,  on  the  day  of  the  date  of  said  instrument. 
That  immediately  upon  the  execution  of  the  same,  the  deceased, 
J.  K.,  delivered  it  to  him  for  safe  keeping,  and  he  thereupon  placed 
the  same  in  the  safe  in  his  said  office,  wheje  it  remained  until  the 
12th  day  of  October,  1874,  when  he  took  it  from  thence  and  de- 
Kvered  it  personally  to  C.  D.,  one  of  the  executors  named  therein. 

II.  The  said  C.  D.,  for  himself,  says  that  he  personally  received 
the  said  instrument  from  A.  B.,  the  person  herein  named,  on  the 
12th  day  of  October,  1874,  as  above  stated ;  that  the  same  re- 
mained in  his  custody  from  that  time  until  the  8th  day  of  Novem- 
ber, 1874,  when  he  brought  the  same  to  the  office  of  the  surrogate 
of  the  county  of  ]^ew  York,  where  he  deposited  the  same  for 
probate. 

III.  The  said  A.  B.  and  C.  D.,  further  say  that  whilst  the  said 
instrument  remained  in  their  respective  custodies,  the  same  was  in 
no  respect  altered  or  changed. 

[Signed,]  A.  B. 

C.  D. 

[Jurat.] 


'  The  clause  in  brackets,  of  course,  is  only  to  be  inserted  in  case  the  wUl  disposes 
of  real  estate. 

"  See  aitte,  p.  88. 
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Order  for  Examination  of  Infirm  Witness  in  other  County. 

No.  25. 

Deposition  as  to  Handwriting'  of  Attesting  Witnesses.' 

[Title.] 

Examinations  of  witnesses,  sworn  and  examined  in 
the  above  entitled  matter. 
[  Venue.] 

E.  J).,  of  137  Hoyt  street,  Brooklyn,  being  duly  sworn  as  a 
witness  in  the  above  entitled  matter,  and  examined  on  bebalf  of 
the  petitioner  to  prove  said  will,  says : 

That  he  was  well  acquainted  with  P.  T.,  late  of  the  city  of 
New  York,  and  with  his  manner  and  style  of  handwriting,  having 
often  seen  him  write,  and  that  he  verily  believes  that  the  signature 
purporting  to  be  his,  subscribed  as  a  witness  to  the  instrument  in 
writing  now  produced  and  shown  to  deponent,  purporting  to  be 
the  last  will  and  testament  of  J.  T.,  deceased,  bearing  date  the 
twenty-ninth  day  of  March,  in  the  year  one  thousand  eight  hundred 
and  seventy-five,  is  the  proper  signature  and  handwriting  of  said 
P.  T. 

[Signature.] 
[Jurat.] 

No.  26. 

Order  for  Examination  of  Infirm  Witness  in  otiier  County." 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 
ITitle.] 

A  petition  to  prove  the  will  of  the  said  A.  B.,  deceased,  hav- 
ing been  filed  herein  on  the  8th  day  of  March,  18Y5,  and  a  citation 
thereon  having  been  issued,  returnable  this  day,  and  the  said  cita- 
tion having  been  returned  duly  served  on  all  the  persons  named 
therein,  and  the  said  will  having  this  day  been  offered  for  probate, 
[and  J.  K.,  one  of  the  persons  named  in  the  said  citation,  having 
appeared  and'  contested  the  proof  of  said  will,  and  having  filed  a 


'  Ante,  pp.  1i  and  96. 

"  The  original  act  allowing  the  examination  of  an  aged,  sick,  or  infirm  witness 
hefore  the  surrogate  of  another  county  (i.  1837,  u.  460,  §§  13-16),  allowed  the  ex- 
amination only  as  to  a  subscribing  witness,  and  in  case  the  will  was  contested.  By 
act  of  1841,  however  [L.  1841,  c.  129),  the  examination  may  be  had  on  the  applica- 
■tion  of  any  person  interested  in  the  proof  of  the  wiU,  whether  there  is  a  contest  or 
not,  and  may  be  had  as  to  one  who  is  not  a  subscribing  witness,  provided  the  surro- 
gate having  power  to  take  proof  of  the  will,  is  satisfied  that  his  testimony  is  material 
(ante,  p.  97). 
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Order  for  Examination  of  Infirm  Witness  in  other  County. 

request  in  writinff  tliat  all  the  witnesses  to  sucli  will  should  be 
examined,  and  O.  F.,  one  of  the  subscribing  witnesses  to  said  will, 
having  been  duly  examined,  and  it  appearing  by  the  affidavit  of 
C.  D.,  this  day  filed,  that  L.  M.,  the  other  subscribing  vsdtness  to- 
said  will] ;  or,  [and  the  said  C.  D.,  the  executor  named  in  the  said 
will,  having  filed  a  request  in  writing  that  one  P.  Q.  be  examined 
as  a  witness  in  support  of  said  will,  and  it  appearing  to  the  satis- 
faction of  the  court  by  the  affidavit  ^  of  the  said  0.  D.,  this  day 
ffied,  that  the  testimony  of  the  said  P.  Q.  is  material  in  relation 
thereto,  and  it  also  appearing,  by  the  said  affidavit  of  C.  D.,  that 
the  said  P.  Q.]  resides  in  the  town  of  O.,  in  the  county  of  N.,  and 
is  [aged,  sick  or  infirm],  and  that  it  is  not  probabl'e  that  his  attend- 
ance can  be  procured  within  a  reasonable  time ; 

Now,  on  motion  of  G.  H.,  Esq.,  counsel  for  C.  D.,  the  pro- 
ponent of  the  said  will  [and  after  hearing  L.  M.,  of  counsel  for  J. 
'  K.,  the  contestant  thereof  in  opposition]. 

Ordered :  That  the  examination  of  the  said  [0.  P.,  as  a  sub- 
scribing witness  to  the  will  of  the  said  A.  B] ;  or,  [P.  Q.,  as  a 
witness  on  behalf  of  the  proponents  of  the  will  of  the  said  A.  B.],, 
be  taken  before  the  Hon.  B.  C.  H.,  surrogate  of  the  county  of  TS., 
and  that  this  order  be  delivered  to  the  said  surrogate,  on  or  before 
Monday,  the  10th  day  of  May,  1875,  and  that  all  proceedings 
herein  stand  adjourned  until  the  24rth  day  of  June,  18Y5,  at  11 
o'clock  A.  M. 

It  is  further  ordered :  That  a  copy  of  this  order,  duly  certified 
under  the  seal  of  this  court,  together  with  the  original  will  of  the 
said  A.  B.,  be  delivered  to  C.  D.,  the  proponent  of  said  will,  to  be 
by  him  transmitted  to  the  Hon.  B.  C  H.,  the  surrogate  hereby 
directed  to  take  such  examination. 

[The  request  for  the  examination  of  the  witness,  c&c,  may  he 
in  the  following  form ;] 

{Title?^ 

The  subscriber,  the  widow  of  J.  T.,  late  of  the  city  of  New 
York,  deceased,  contesting  the  proof  of  the  will  of  the  said  J.  T., 
deceased,  now  pending  before  the  surrogate  of  the  county  of  New 
York,  hereby  makes  her  request  in  writing  to  the  said  surrogate, 
that  all  the  witnesses  to  the  said  will  be  examined,  and  that  T.  P. 
and  J.  C,  residing  in  the  city  of  Albany,  merchants,  also,  be  ex- 

'  The  affidavit  should  state  the  advice  of  counsel  as  to  the  materiality  of  the  wit- 
ness, as  on  a  motion  for  a  commission  (see  Form  29),  and  the  facts  as  to  the  infirmity 
of  the  witness,  and  the  improbability  of  bein^  able  to  procure  his  attendance  before 
the  surrogate  taMng  proof  of  the  will. 
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Order  Appointing  Time  and  Place  of  Examination. — Notice  of  Examination. 

amined  as  witnesses  on  the  part  of  the  subscriber,  in  opposition  to 
the  proof  aforesaid.  C.  T. 

[Bated.'] 
G.  L., 

Of  counsel  for  C.  T. 

To  E.  C.  H.,  Esq.,  Surrogate  of  the  county  of  New  Yorh. 

No.  27. 

ORDER  APPOINTING  TIME  AND  PLACE  OF  EXAMINATION.' 

At  a  surrogate's  court  \etc.,  as  in  Form  12]. 
{Title.] 

Proceedings  for  the  proof  of  the  will  of  the  above-named  A. 
B.,  deceased,  being  now  pending  before  the  Hon.  O.  T.  C,  surro- 
gate of  the  county  of  "W.,  and  an  order  having  been  made  by  him,, 
that  O.  P.,  an  [aged,  sick,  or  infirm]  witness,  who  resides  in  the 
town  of  O.,  in  the  county  of  !N.,  be  taken  before  me,  K.  C.  H., 
surrogate  of  the  county  of  N.,  and  a  copy  of  said  order  duly  certi- 
fied under  the  seal  of  the  said  surrogate,  together  with  the  original 
will  of  the  said  A.  B.,  having  been  duly,  ddivered  to  me  by  0.  D., 
the  proponent  thereof  : 

Now,  on  motion  of  G.  H.,  Esq.,  counsel  for  0.  D.,  the  propo- 
nent of  said  will  [and  after  hearing  L.  M.,  of  counsel  for  J.  K.,  the 
contestant  thereof  in  opposition], 

Ordered :  That  the  examination  of  the  said  O.  P.  be  taken  at 
his  residence,  No.         ,  street,  in  the  town  of  O.  afore- 

said, on  the  24:th  day  of  May  next,  at  3  o'clock  in  the  afternoon. 

\_The  notice  of  examination  may  ie  as  follows :] 
[Title.] 

Take  notice  that  the  examination  of  O.  P.,  a  witness  to  be  ad- 
duced in  support  of  the  will  of  A.  B.,  deceased,  above  named  will 
be  taken  before  Hon.  R.  C.  H.,  surrogate  of  the  county  of  N*,  at 
the  residence  of  the  said  O.  P.,  No.    '    ,  street,  in  the 

town  of  O.,  in  said  county,  on  May  24:th,  ISTS,  at  3  o'clock  in  the 
afternoon  of  that  day.  .   H!.  B., 

Proctor  for  G.  D., 

Proponent  of  the  will. 
To  W.  M.,  Esq.,  Proctor  for  J.  K., 
Contestant. 

'By  the  act  of  1841  (X.  1841,  c.  129,  §  3),  a  -witness  can  only  be  examined 
under  the  proTisions  of  that  act,  upon  fourteen  days  written  notice  of  the  time  and 
place  of  examination  to  all  parties  appearing  in  the  proceedings  before  the  surrogate- 
taking  proof  of  the  -will. 
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Certificate  of  Surrogate  taking  Examination. 


No.  28. 

CEKTIFICATE  OF  SURROGATE  TAKING  EXAMINATION. 

ITitle.] 

1,  E.  C.  H.,  surrogate  of  the  county  of  IS".,  hereby  certify  that 
pursuant  to  an  order  made  by  the  Hon.  O.  T.  C,  surrogate  of  the 
courfty  of  W.,  for  the  examination  of  O.  P.,  a  sick  witness,  a  copy 
of  which  order  is  hereto  annexed,  marked  Exhibit  A,  and  in  ac- 
cordance with  an  order  made  by  me  thereupon,  fixing  the  time  and 
place  of  such  examination,  a  copy  of  which  order  is  hereto  annexed, 
marked  Exhibit  B,  the  examination  of  the  said  O.  P.  was  duly 
taken  before  me,  at  the  residence  of  the  said  O.  P.,  at  No.  , 

street,  in  the  town  of  O.  and  county  of  'N.,  on  the 
14:th  day  of  May,  18T5,  which  examination  was  reduced  to  writ- 
ing, and  subscribed  by  the  said  witness  in  my  presence,  and  is 
hereto  annexed,  marked  Exhibit  C. 

In  testimony  whereof  [etc.,  as  in  Form  1]. 


No.  29. 

COMMISSION  TO  EXAMINE  FOREIGN  WITNESS. 

/.  Affidavit  for  com/mission. 
[Title.] 

[  Venue.] 

A.  B.,  of  the  city  of  New  York,  being  duly  sworn,  says : 

I.  That  he  is  one  of  the  executors  named  in  the  last  will  and  tes- 
tament of  J.  T.,  late  of  the  city  of  New  York,  deceased,  and  the 
petitioner  herein  supporting  the  proof  of  the  said  will,  which  has 
beeii  ofEered  for  probate  before  the  surrogate  of  the  county  of  New 
York. 

II.  That  he  has  disclosed  to  C.  D.,  Esq.,  his  counsel  in  this 
matter,  who  resides  at  No.  ,  street,  in  the  city  of 
New  York,  the  facts  which  he  expects  to  prove  in  the  said  matter 
by  N.  B.,  and  that  the  said  N.  B.  is  a  material  witness  in  support 
of  the  proof  of  the  said  will,  as  he  is  advised  by  his  said  counsel, 
and  verily  believes. 

III.  That  the  said  N.  B.  does  not  reside  within  the  state,  but 
resides  in  the  city  of  Mobile,  in  the  state  of  Alabama. 

•^  A.  B. 

[Jurat.'l 
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//.  Notice  of  application  for  a  commission. 
\Title.'\ 

Take  notice  that  on  the  affidavit,  of  which  the  annexed  is  a 
copy,  an  application  will  be  made  to  the  surrogate  of  the  county 
of  1w  ew  X  ork,  at  his  office,  in  the  city  of  New  York,  on  the  thir- 
tieth day  of  June,  1874,  at  11  o'clock  in  the  forenoon  of  that  day, 
for  an  order  that  a  commission  issue  in  this  matter,  to  be  directed 
to  J.  B.,  counsellor  at  law,  residing  in  the  city  of  Mobile,  in  the 
state  of  Alabama,  authorizing  him  to  examine  on  oath  N.  B.,  re- 
siding in  the  said  city  of  Mobile,  as  a  witne^  in  support  of  the 
proof  of  the  will  of  J.  T.,  deceased,  now  pending  befoi-e  the  said 
surrogate,  on  interrogatories  to  be  Annexed  to  the  said  commission. 

Yours,  etc., 

C.  D., 

\I)ated7\  Proctor  for  executor. 

To  W.  M.,  Proctor  for  C.  T., 
Contestant. 

III.  Order  for  commission. 

At  a  surrogate's  court  \_etc.,  as  in  Form  12] . 
{Title.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  the  executor  of  the 
said  last  will  and  testament,  and  the  petitioner  herein,  together 
with  notice  of  motion  for  a  commission  and  proof  of  due  service 
on  the  other  parties  to  this  matter,  and  no  one  appearing  to  oppose, 
and  on  motion  of  C.  D.,  of  counsel  for  the  said  executor. 

Ordered :  That  a  commission  issue  out  of  and  under  the  seal 
of  this  court,  to  be  directed  to  J.  B.,  counsellor  at  law,  residing  in 
the  city  of  Mobile,  in  the  state  of  Alabama,  authorizing  him  to 
examine  on  oath,  upon  interrogatories  to  be  annexed  to  the  said 
commission,  N.  B.,  residing  in  the  said  city  of  Mobile,  as  a  wit- 
ness in  support  of  the  proof  of  the  said  last  wiU  and  testament, 
and  that  any  of  the  parties  to  this  matter  have  leave  to  join  in  the 
said  commission. 

IV.  Gomnnission. 

The  "People  of  the  State  of  New  Yoek 

To  J.  B.,  counsellor  at  law,  residing  in  the  city  of  Mo- 
bile, in  the  state  of  Alabama,  send  greeting ; 

Know  ye,  that  we,  with  full  faith  in  your  prudence  and  com- 
petency, have  appointed  you  a  commissioner,  and  by  these  presents 
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do  authorize  you  to  examine  N.  B.,  residing  in  the  said  city 
;[sEAL.j     of  Mobile,  as  a  witness  in  the  matter  of  proving  the  last 

wiU  and  testament  of  J.  T.,  late  of  the  city  of  New  York, 
deceased,  now  pending  before  our  surrogate  of  the  county  of  New 
York,  in  support  of  the  proof  of  the  said  wiU,  on  oath,  upon  the 
interrogatories  annexed  to  this  commission,  and  to  take  and  certify 
the  depositions  of  the  said  witness,  and  return  the  same  according 
to  the  directions  hereunto  annexed.^ 

Witness,  E.  C.  H.,  surrogate  of  our  county  of  New  York,  at 
the  surrogate's  office  in  the  city  of  New  York,  this  thirteenth  day 
•of  June,  in  the  yea»  one  thousand  eight  hundred  and  seventy-four. 

^  E.  C.   H. 

■0.  D.,  Proctor  for  executor. 

V.  Interrogatories  for  examination  of  subscribing  witness- 

Interrogatories  to  be  administered  to  N.  B.,  a  witness  to  be  ex- 
amined in  support  of  the  will  of  J.  T.,  deceased,  under  the  an- 
nexed commission : 

Jpirst  InterrogaJtory . — What  is  your  name,  age  and  occupation, 
business  or  profession ;  and  where  do  you  reside  ? 

Second  Interrogatory. — ^Were  you  acquainted  with  J.  T.,  late 
-of  the  city  of  New  York,  deceased  ?  State  how  long  and  how  in- 
timately you  were  acquainted  with  him. 

Third  Interrogatory. — Look  at  the  instrument  in  writing  here- 
unto annexed,  bearing  date  the  eighth  day  of  January,  in  the  year 
1860,  purporting  to  be  the  last  will  and  testament  of  the  said  J. 
T.,  and  say  whether  or  not  you  were  present  at  the  time  of  the 
execution  of  the  same  ?  If  so,  when  and  where  ?  State  partic- 
ularly what  took  place  at  the  time  of  the  execution  of  the  said 
instrument  ?  "Who  was  present  ?  What  was  done  and  said,  and 
by  whom  % 

Fourth  Interrogatory. — Was  anything  said  ia  regard  to  the 
witnessing  the  execution  of  the  said  instrument,  and  by  whom, 
and  who  were  present  ? 

Fifth  Interrogatory. — What  was  done  with  regard  to  witness- 
ing the  execution  of  the  said  instrument,  and  in  whose  presence  ? 

Sixth-  Interrogatory. — What  wag  the  condition  of  J.  T.,  as  re- 
gards the  soundness  or  unsoimdness  of  his  mind  at  the  time  the 
instrument  was  executed  ? 


'  The  proper  directions  for  the  execution  of  the  commission  and  its  return  should 
accompany  the  same,  in  accordance  with  the  provisions  of  the  Revised  Statutes  (2 
It.  8.  393-1;  ZE.  S.  [5th  ed.]  69S-6;  Edm.  ed.  vol.  2,  p.  410). 
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S&venth  Interrogatory. — ^What  was  J.  T.'s  age  ? 
Eighth  Interrogatory. — Do  you  know  of  any  other  matter  or 
thing  relating  to  the  execution  of  the  said  instrument,  and  the  con- 
dition of  the  mind  of  J.  T.  at  the  time  of  its  execution  ?  If  so, 
state  the  same  as  fully  and  particularly  ste  if  you  had  been  specially 
questioned  concerning  it. 

CD., 

Proctor  for  A.  B., 
Proponent  of  the  will  of  J.  T.,  deceased. 


No.  30. 

DECREE  ALLOWING  OK  REFUSING  PROBATE. 

At  a  surrogate's  court  [efc,  as  in  Form  12]. 
\TiUe.\ 

Satisfactory  proof  having  been  made  of  the  due  service  of  the 
citation  heretofore  issued  in  this  matter,  requiring  the  proper  par- 
ties to  be  and  appear  before  the  surrogate  of  the  county  of  Orange, 
on  the  day  of  ,  187    ,  to  attend  on  the 

probate  of  a  certain  instrument  in  writing,  propounded  as  the  last 
win  and  testament  of  A.  B.,  late  of  the  town  of  Goshen,  in  the 
county  of  Orange,  deceased,  bearing  date  the  6th  day  of  March, 
1870,  and  0.  D.,  one  of  the  executors  named  in  said  vrill,  the  peti- 
tioner herein,  having  appeared  in  person,  and  by  E.  F.,  his  attorney, 
in  support'of  the  proof  of  the  same,  aAi  M.  B.,  the  widow  of  the 
said  deceased,  having  appeared  in  person,  and  by  W.  M.,  her  at- 
torney, in  opposition  thereto,  and  Gr.  H.,  the  special  guardian  duly 
and  legally  appointed  of  J.  K.  and  L.  M.,  minors,  two  of  the  heirs 
and  next  of  kin  of  said  deceased,  having  appeared  for  said  minors, 
and  no  other  parties  or  persons  having  appeared  herein ;  [*] 

And  witnesses  having  been  examined  and  proofs  taken,  and 
the  said  surrogate  having  heard  the  proofs  and  allegations  of  the 
parties,  and  mature  deliberation  being  had  thereon,  and  the  matter 
having  been  adjourned  to  this  day : 

It  is  adjudged :  That  the  said  instrument  in  writing,  purportirfg 
to  be  the  last  will  and  testament  of  the  said  A.  B.,  deceased,  [was 
properly  executed  and  is  valid.  That  the  said  A.  B.,  at  the  time 
of  the  execution  of  the  said  instrument,  was  in  all  respects  com- 
petent to  execute  the  same,  and  was  not  under  restraint  or  undue 
influence.  And  that  the  said  instrument  be,  and  the  same  hereby 
is  admitted  to  probate,  as  a  will  of  real  and  personal  estate]  ;  or, 
[was  not  executed  and  attested  in  the  manner  prescribed  by  law 
for  the  execution  and  attestation  of  last  vriUs  and  testaments,  and 
that  the  said  A.  B.,  at  the  time  of  the  execution  of  the  said  instru- 
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ment,  was  not  competent  to  execute  tlie  same,  and  that  the  execu- 
tion thereof  by  him  was  procured  while  he  was  under  restraint  and 
undue  influence,  and  that  the  said  instrument  in  writing  is  null 
and  void  as  or  for  the  last  will  and  testament  of  the  said  A.  B., 
deceased]. 

And  it  is  further  ordered :  That  the  surrogate's  charges,  and 
the  costs  of  the  respective  parties  who  have  appeared  herein,  be 
paid  out  of  the  estate  of  said  deceased. 

[Signature  of  Surrogate.^ 

\Tke  surrogate  is  also  required  to  make  an  entyry  in  his  min- 
utes {ante,  p.  6) ;  and  in  an  ordinary  case  where  there  is  no  contest^ 
the  entry  is  in  the  following  form :] 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 
[Title.] 

The  petitioner  appears  in  person  and  by  E.  F.,  his  proctor. 

Citation  with  proof  of  service  on  aU  parties  in  interest  filed. 

E.  H.  duly  appointed  special  guardian  of  the  minors  mentioned, 
in  the  petition. 

Consent  of  special  guardian  filed  and  guardian  personally 
present. 

No  objections  being  made  or  filled  to  the  probate  of  said  will„ 
the  subscribing  witnesses  were  duly  examined  by  me,  and  I,  deem- 
ing the  proof  sufficient,  admit  the  wiU  to  probate,  as  a  wiU  of  real 
and  personal  estate.  ^ 

Executor  duly  qualified. 


No.  31, 

DECREE  ESTABLISHING  LOST  OK  DESTBOYED  WILL. 

\_As  in  Form  30,  down  to  the  *,  and  continue^ . 

And  it  appearing  by  the  proofs  taken  that  the  said  will  was. 
^uly  executed ;  that  the  testator,  at  the  time  of  executing  the 
same,  was  in  all  respects  competent  to  devise  real  estate,  and  not. 
under  restraint ;  and  it  also  appearing  that  the  said  will  was  in 
existence  at  the  time  of  the  death  of  the  said  A.  B.,  and  has  since- 
been  lost ;  and  the  contents  of  the  said  will  also  appearing  by  the 
evidence  of  two  credible  witnesses : 

Ordered :  That  the  said  last  will  and  testament  was  duly  exe- 
cuted, and  that  the  same  is  hereby  established  as  a  will  of  real  and 
personal  estate,  in  the  words  following :  [Here  insert  the  contents 
of  the  will  as  proveA.] 
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No.  32. 

RECORD  OF  WILL  AND  PROOFS. 

Be  it  remembered  that  heretofore,  to  wit,  on  the  twenty-third 
day  of  September,  in  the  year  one  thousand  eight  hundred  and 
seventy-four,  A.  B.,  sole  executor  named  in  the  last  will  and 
testament  of  0.  D.,  late  of  the  county  of  New  York,  deceased, 
appeared  in  open  court  before  Eobert  C.  Hutchings,  surrogate  of 
the  county  of  l^ew  York,  and  made  application  to  have  said  last 
win  and  testament,  and  codicil  thereto,  which  relates  to  both  real 
and  personal  estate,  proved.  And  on  such  application  the  surrogate 
did  ascertain,  by  satisfactory  evidence,  who  were  the  widow,  heirs, 
and  next  of  kin  of  said  deceased,  and  their  respective  residences ; 
and  said  surrogate  did  thereupon  issue  a  citation  directed  to  said 
widow,  heirs,  and  next  of  kin,  by  their  respective  names,  stating 
their  places  of  residences,  and  requiring  them  to  appear  before 
said  smTogate,  at  his  office  iu  the  city  of  J^ew  York,  on  the  twelfth 
day  of  October  then  next,  to  attend  the  probate  of  said  will,  and 
afterwards,  to  wit,  on  the  said  twelfth  day  of  October,  18T4,  satis- 
factory evidence,  by  affidavit,  was  adduced  and  presented  to  said 
surrogate  of  the  service  of  the  said  citation  in  the  mode  prescribed 
by  law.  It  appearing  on  the  said  day,  or  before  any  proceedings 
were  taken  upon  the  said  wiU,  that  several  of  the  parties  cited 
were  minors,  having  no  general  guardian  residing  in  the  state  of 
'New  York,  a  special  guardian  was  appointed,  in  due  form  of  law, 
to  take  care  of  their  interests  in  the  matter  of  proving  said  will, 
by  an  order  duly  entered  for  that  purpose  by  said, surrogate.  And 
on  that  day,  no  one  appearing  tp  oppose  the  probate  of  said  will, 
such  proceedings  were  thereupon  had  afterwards  that  said  surro- 
gate took  the  proofs  of  said  will  hereinafter  set  forth,  and  upon 
this  twelfth  day  of  October,  in  the  year  one  thousand  eight  hun- 
dred and  seventy-four,  he  adjudged  said  will  and  codicil  thereto  to 
be  a  valid  will  of  real  and  personal  estate,  and  the  proofs  thereof 
to  be  sufficient,  which  said  last  will  and  testament  and  proofs  are 
as  follows  :  That  is  to  say, 

l^The  will  is  here  inserted,  and  also  the  proofs  (see  Forms  24, 
25),  all  at  full  length,  am,d  to  the  whole  is  affixed  this  certificate ;] 

COTINTT   OF   l^EW  YoEK,    SS.  ." 

Recorded  the  preceding  last  wiU  and  testament,  and  codicil 
thereto,  of  C.  D.,  deceased,  as  a  will  of  real  and  personal  estate, 
together  with  the  proofs  and  examinations  taken  and  had  in  the 
court  of  the  surrogate  of  the  county  of  ISTew  York,  relating  to  the 
said  last  will  and  testament,  which  said  record  is  hereby  signed  and 
32 
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certified  by  me  pursuant  to  the  provisions  of  the  Kevised  Statutes, 
the  twelfth  day  of  October,  in  the  year  one  thousand  eight  hundred 
and  seventy-four. 

EGBERT  C.  HUTCHINGS, 

Surrogate. 

No.  33. 

Allegations  to  Contest  Probate  within  One  Tear.' 

ShEEOGATe's    CotlET,    IS'eW   YoEK   CotfNTY. 


In  the  matter  of  the  prolate  of  the 

will  of 


M., 


deceased. 


A  paper  writing,  bearing  date  the  26th  day  of  September, 
1860,  purporting  to  be  the  last  will  and  testament  of  J.  M.,  de- 
ceased, and  appointing  G.  J.  and  G.  H.  executors  thereof,  having 
.been  duly  admitted  to  probate  by  the  surrogate  of  the  county  of 
New  York,  on  the  21st  day  of  October,  1874,  your  petitioner, 
H.  M.,  hereby  contests  the  validity  of  such  will  and  the  compe- 
tency of  the  proof  thereof,  pursuant  to  the  provisions  of  Part  II, 
chap,  vi,  tit.  i,  art.  2,  of  the  Kevised  Statutes  (2  H.  S.  61),  and  for 
reason  why  the  said  probate  should  be  revoked  alleges : 

I.  That  the  said  paper  writing  is  not  the  last  will  and  testament 
of  the  said  J.  M.,  deceased. 

II.  That  the  said  J.  M.,  deceased,  was  not,  at  the  time  of  the 
making  and  subscribing,  or  of  the  acknowledging  by  him,  the  said 
J.  M.,  of  the  said  paper  writing,  purporting  to  be  his  last  will  and 
testament,  of  sound  mind  or  memory,  or  in  any  respect  capable  of 
making  a  will. 

III.  That  the  said  J.  M.,  deceased,  did  not,  at  the  time  of  mak- 
ing the  subscription  at  the  end  of  said  aUeged  will,  or  at  the  time 
of  acknowledging  the  same  subscription  to  have  been  made  by  him 
to  the  attesting  witnesses  to  the  said  paper  writing,  declare  the 
said  paper  writing  to  be  the  last  will  and  testament  of  him,  the 
said  J .  M. 

>  See  ante,  p.  125  ;  2  i?.  ,S.  61,  §§  29-39.  All  that  is  strictly  necessary  is  that  these 
allegations  in  writing  should  he  filed,  hut  as  there  must  also  he  some  evidence  before 
the  surrogate,  to  enable  him  to  deterroine  who  are  the  necessary  persons  to  be  cited, 
it  is  convenient  and  allowable  to  put  the  allegations  in  the  shape  of  a  verified  peti- 
tion, which  shall  show  the  right  of  the  party  to  file  the  allegations,  and  also  show  who 
are  the  necessary  pai-ties  to  be  cited. 
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IV.  That  the  attesting  witnesses  to  said  alleged  will  did  not, 
nor  did  either  of  them  sign  his  name  as  a  witness  at  the  end  of 
said  alleged  will,  at  the  request  of  the  said  J.  M. 

Y.  That  the  said  paper  writing,  purporting  to  be  such  last  will 
and  testament,  was  obtained,  and.  the  execution  thereof  by  said 
J.  M.  procured,  by  fraud  and  circumvention,  and  undue  influence 
practiced  against  and  upon  the  said  J.  M.  by  R.  J.,  M.  J.,  I.  J., 
and  G.  J.,  or  some  or  one  of  them,  or  some  other  person  or  persons 
unknown  to  the  subscriber. 

VI.  That  the  said  paper  writing  was  not  freely  and  voluntarily 
executed  or  made  as  his  last  will  and  testament,  by  said  J.  M.,  de- 
ceased, but  that  the  subscription  thereto  and  pubhcation  thereof 
by  him,  the  said  J.  M.,  were  procured  by  fraud  and  coercion  exer- 
cised upon  him,  the  said  J.  M.,  deceased,  by  the  said  R.,  M.,  I., 
and  Gr.,  or  some  one  of  them,  or  some  other  person  or  persons  to 
the  subscriber  unknown. 

VII.  That  the  said  paper  writing  was  not  duly  and  sufficiently 
proved  before  the  said  JT  C,  as  such  surrogate,  when  so  admitted 
to  probate  as  aforesaid,  and  that  the  proofs  taken  at  the  said  surro- 
gate's court,  on  such  admission  thereof  to  probate,  did  not  and  do 

.  not  show  or  establish  that  the  said  J.  M.,  deceased,  was  of  sound 
mind  or  memory  when  the  said  alleged  will  was  made,  or  that  he 
was  free  from  restraint  when  he  made  the  same,  or  that  the  same 
alleged  will  was  subscribed  by  the  said  J.  M.,  or  declared  by  him 
to  be  his  last  will  and  testament,  in  the  manner  required  by  the 
statute  in  that  behalf,  or  that  the  same  was  duly  attested  as  re- 
quired by  said  statute. 

VIII.  Your  petitioner  further  alleges  that  [the  said  G.  J.  and 
G.  H.,  named  as  executors  in  said  will,  have  taken  upon  them- 
selves the  execution  thereof,  and  letters  testamentary  have  been 
duly  issued  to  them  in  accordance  therewith],  or  [G.  B.  and  W.  M. 
have  been  duly  appointed  administrators  with  the  will  annexed  of 
the  said  J.  M.,  and  letters  of  administration  issued  to  them],  and 
such  letters  are  now  in  full  force  and  effect. 

IX.  That  the  only  legatees  named  in  the  said  will  are  [E.  F. 
and  L.  M.,  both  of  whom  are  now  alive  and  of  full  age,  and  re- 
siding at  New  York  city,  in  this  state],  or  [E.  F.,  who  is  a  minor, 
and  resides  at  137  Hoyt  street,  in  Brooklyn,  Kings  county,  and 
state  of  'New  York,  with  B.  F.,  who  is  his  general  guardian,  and 
L.  M.,  who  has  died  since  the  said  will  was  admitted  to  probate, 
and  of  whose  estate  J.  K.,  residing  at  Yonkers,  in  "Westchester 
county,  in  this  state,  has  been  duly  appointed  executor  by  the  sur- 
rogate of  said  county,  by  letters  bearing  date  the  day 
of  ,  1874,  which  letters  are  now  in  fuU  force  and 
effect.] 
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X.  Your  petitioner  further  alleges,  that  he  is  the  son  of  the 
said  J.  M.,  deceased,  and  one  of  his  next  of  kin. 

Your  petitioner  therefore  prays  that  a  citation  may  issue  di- 
rected to  the  said  G.  J.  and  G.  H.,  the  executors  having  undertaken 
the  execution  of  the  said  will,  or  [to  G.  B.  and  W.  M.,  the  admin- 
istrators with  the  will  annexed  of  the  said  J.  M.],  and  to  [the  said 
E.  F.  and  L.  M.,  the  legatees  named  therein,  residing  in  this  state], 
or  [the  said  B.  F.,  the  guardian  of  the  said  E.  F.,  and  to  the  said 
J.  K.,  the  personal  representative  of  the  said  L.  M.],  requiring 
them  to  appear  before  the  surrogate  of  the  county  of  l^ew  York, 
•  at  a  time  and  place  to  be  therein  specified,  to  show  cause  why  the 
probate  of  such  will  should  not  be  revoked. 
[i>afo.] 

\_8ignature.'\ 
[  Yerification.\ 

No.  34. 

ORDER  FOR  CITATION  ON  ALLEGATIONS. 

At  a  surrogate's  court  [efc.,  as  in  Form  12] . 
[TitU.] 

The  will  of  the  above-named  J.  M.,  having  been  didy  admitted 
to  probate  as  a  will  of  personal  property,  by  the  surrogate  of  the 
county  of  New  York,  on  the  21st  day  of  October,  1874,  and  alle- 
gations in  writing  against  the  validity  of  such  will,  and  against  the 
competency  of  the  proof  thereof,  having  been  on  the  1st  day  of 
March,  1875,  duly  filed  in  the  office  of  the  surrogate  of  said 
county,  by  H.  M.,  one  of  the  next  of  Mn  of  the  said  J.  M.,  and 
it  appearing  by  the  verified  petition  of  the  said  H.  M.,  containing 
such  allegations  duly  filed  as  aforesaid,  that  [G.  J.  and  G.  H.  are 
the  executors  who  have  taken  upon  themselves  the  execution  of 
the  said  will,  and  that  letters  testamentary  have  been  duly  issued 
to  them]  or  [G.  B.  and  W.  M.  have  been  duly  appointed  adminis- 
trators with  the  wiU  annexed  of  the  said  J.  M.],  and  that  such 
letters  are  now  in  full  force  and  effect ;  and  that  [E.  F.  and  L.  M., 
the  only  legatees  named  in  the  said  will,  reside  at  New  York  city, 
in  this  state]  07-  [E.  F.,  one  of  the  legatees  named  in  said  will  is  a 
minor,  and  B.  F.  is  his  general  guardian,  both  of  whom  are  resi- 
dent in  this  state;  and  that  L.  M.,  the  only  other  legatee  named 
therein  has  died  since  the  said  wiU  was  admitted  to  probate,  and 
that  J.  K.,  residing  in  this  state,  is  his  sole  executor] :  Now  on  mo- 
tion of  C.  D.,  attorney  for  H.  M.,  the  said  contestant, 

Ordered,  That  a  citation  issue  to  the  [said  G.  J.  and  G.  H., 
executors  as  aforesaid]  or  [said  G.  B.  and  W.  M.,  administrators  as 
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aforesaid],  and  to  tlie  said  [E.  F.  and  L.  M.,  legatees  as  aforesaid] 
or  [B.  F.,  guardian  of  said  E.  F.,  and  J.  K.,  executor  of  said  L. 
M.t,  requiring  them  to  appear  before  the  surrogate  of  the  county 
of  ISTew  York,  at  his  office  in  the  city  of  New  York,  on  the 
*  day  of  ,  1875,  to  show  cause  why  the  probate  of 

such  will  should  not  be  revoked. 


No.  35. 

ORDER  REVOKING  OR  CONFIRMINO  PROBATE. 

At  a  surrogate's  court  \etc.,  as  in  Form  12]. 
[Title.] 

This  matter  having  come  on  to  be  heard  on  the  allegations  of 
H.  T.,  one  of  the  next  of  kin  to  J.  T.,  late  of  the  city  of  New 
York,  deceased,  against  the  validity  of  the  last  will  and  testament 
of  the  said  J.  T.,  deceased,  and  against  the  competency  of  the 
proof  thereof,  and  on  the  return  of  the  citation  heretofore  issued 
therein,  requiring  P.  T.,  the  executor  who  has  taken  upon  himself 
the  execution  of  the  said  last  will  and  testament,  and  0.  T.,  "W".  T. 
and  G.  T.,  legatees  named  in  the  said  last  will  and  testament,  re- 
siding in  the  state  of  New  York,  to  appear  in  this  court  on  the 
day  of  ,  last  past,  to  show  cause  why  the  probate  of 

the  said  last  will  and  testament  of  J.  T.,  deceased,  should  not  be 
revoked,  aijd  due  proof  of  the  personal  service  of  the  said  citation 
on  all  the  persons  and  parties  named  therein  havingbeen  produced 
and  filed,  and  the  said  H.  T.,  having  appeared  by  jR.  P.,  Esq.,  his 
counsel,  in  support  of  the  said  allegations,  and  the  said  P.  T., 
the  executor  of  said  will,  having  appeared  by  C.  C,  Esq.,  his 
counsel,  in  opposition  thereto,  and  I.  H.,  the  special  guardian 
of  C.  T.,  one  of  the  said  legatees,  a  minor,  having  duly  appeared 
in  behalf  of  the  said  minor,  and  no  other  person  or  party  having 
appeared  in  the  said  matter,  and  the  said  matter  having  been  heard 
on  several  days,  and  duly  adjourned  to  this  day,  and  upon  hearing 
the  proofs  of  the  parties  aforesaid,  and  counsel  for  them  respect- 
ively, and  due  deliberation  being  thereupon  had,  and  it  appearing 
to  the  said  surrogate  that  [the  said  J.  T.  at  the  time  he  executed 
the  instrument,  bearing  date  the  eighth  day  of  January,  in  the 
year  1860,  purporting  to  be  his  last  mil  and  testament,  was  not  of 
sound  mind,  nor  competent  to  execute  a  will,  and  that  the  said  in- 
strument was  not  duly  executed  as  and  for  the  last  will  and  testa- 
ment of  the  said  J.  T.,  deceased ;  and  that  the  said  instrument  in 


'  The  time  for  showing  cause  must  be  not .  less  than  thirty  nor  more  than  sixty 
days  from  the  date  of  the  citation  (2  R.  8.  62,  §  32 ;  ante,  p.  126). 
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writing  is  utterly  null  and  void  as  or  for  tlie  said  last  wiU  and  tes- 
tament of  the  said  J.  T.,  deceased : 

Ordered,  [That  the  probate  of  the  said  last  will  and  testament 
heretofore  granted  and  issued  by  and  under  the  seal  of  the  surro- 
gate of  the  county  of  New  York,  and  bearing  date  on  the 
day  of  ,  in  the  year  1874,  be,  and  the  same  is  hereby  revoked, 

and  that  the  costs  of  all  the  parties  to  this  proceeding,  and  the  fees 
and  expenses  thereof,  be  paid  out  of  the  estate  of  the  said  de- 
ceased. 

It  is  further  ordered,  that  notice  of  such  revocation  be  imme- 
diately served  on  P.  T.,  the  executor  of  said  wiU  above  named,  and 
that  such  notice  be  pubHshed  for  three  weeks  successively  in  the 
New  York  Tribune,  a  newspaper  printed  in  the  city  of  New  York, 
in  the  county  of  New  York.]  ^  Or  after  reciting  facts  found  iy 
surrogate  [^Ordered :  That  the  said  last  will  and  testament  of  J. 
T.,  deceased,  and  the  probate  thereof  be,  and  the  same  hereby  are 
confirmed,  and  that  the  said  allegations  of  the  said  H.  T.  be  dis- 
missed ;  and  that  the  said  H.  T.  pay  the  surrogate's  fees  and  ex- 
penses on  these  proceedings,  or,  in  default  thereof,  that  an  attach- 
ment issue  against  him]. 


Xo.  36. 

NOTICE  OP  REVOCATION. 

To  P.  T.,  eosecutor  of  the  will  of  J.  T.,  deceased,  and  all  wJiom  it 
may  concern : 

Take  notice  that,  by  an  order  made  by  the  Hon.  K.  C.  H., 
surrogate  of  the  county  of  New  York,  on  the         .  day  of 
18Y5i  the  probate  of  the  will  of  J.  T.,  deceased,  granted  by  the 
surrogate  of  the  county  of  New  York,  on  the  day  of 

1874:,  was  revoked  and  annulled,  and  that  your  powers  as  executor 
of  such  will,  are  thereby  determined. 

Yours,  &c., 

H.  W. 
Contestant  of  will. 
C.  D., 

Attorney  for  H.  "W". 


'  See  aide,  p.  127,  and  2  R.  S.  62,  §  SI. 
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No.  37. 

PETITION  FOR  LETTERS  ON  FOREIGN  PROBATE. 


Stjreogatb's  Cotjet, 
County  of  New  Toek 


.1 


In  the  matter  of  the  application 
for  letters  testamentary  on  the 
estate  of 

A.  B., 


deceased. 


To  E.  0.  H.,  Esq.,  Surrogate  of  the  county  of  New  York. 
The  petition  of  C.  D.  respectfully  shows : 

I.  That  on  the  day  of  ,  1875,  the  wiU  of  A.  B., 
deceased,  was  duly  admitted  to  probate  by  the  Hon.  B.  F.,  judge 
of  the  connty  court  of  Cook  county,  in  the  state  of  Illinois,  a 
court  of  competent  jurisdiction  for  that  purpose,  and  said  will 
was  duly  recorded  in  the  office  of  the  said  county  court,  on 
the            day  of            ,  1875. 

II.  That  on  the  day  of  ,  1875,  letters  testamentary 
npon  the  estate  of  the  said  A.  B.,  deceased,  a  duly  exemplified 
copy  of  which  is  hereunto  annexed,  marked  "  Exhibit  A,"  were 
duly  issued  to  your  petitioner,  as  the  sole  executor  named  in  said 
will,  and  by  virtue  thereof  your  deponent,  under  the  laws  of  the 
state  of  Illinois,  became  and  is  solely  entitled  to  the  possession 
of  the  personal  estate  of  the  said  A.  B.,  situated  in  the  state  of 
Illinois. 

III.  Your  petitioner  further  shows  that  on  the  day  of 
,  1875,  the  said  will  of  A.  B.,  deceased,  was  duly  admitted 

to  probate  by  Hon.  R.  C.  H.,  surrogate  of  the  county  of  New 
To5k,  npon  production  to  him  of  a  duly  authenticated  copy 
thereof,  from  under  the  seal  of  the  county  court  of  Cook  county, 
in  the  state  of  Illinois,  in  which  the  same  was  proved. 

IV.  .Tour  petitioner  further  shows  that  he  has  made  diligent 
search  to  discover  who  are  the  creditors  of  the  said  A.  B.,  resid- 
ing in  the  state  of  New  York,  to  wit :  \nere  state  the  efforts  made 
to  ascertain  the  creditors,  as  that  he  has  advertised,  dec.  State, 
also,  the  business  or  occupation  of  the  deceased,  and  where,  in  the 
state,  he  had  resided  or  did  business,  d&c],  and  that,  according  to 
the  best  information  and  belief  of  your  petitioner,  the  only  cred- 
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iters  of  the  said  A.  B.,  wlio  reside  in  the  state  of  New  York,  and 
the  only  persons  so  resident  who  make  any  claim  against  the  estate 
of  the  said  A.  B.,  are  J.  K.  and  L.  M.,  both  of  New  York  city.^ 

Your  petitioner,  therefore,  prays  that  letters  testamentary  upon 
the  estate  of  the  said  A.  B.,  may  be  issued  to  him,  and  to  that  end 
that  a  citation  may  issue  to  the  said  J.  K.  and  L.  M.,  according  to 
law. 

[J)aU.'\ 

{Signature  A 
H.  A.,  \.    y  i 

Attorney  for  C.  D. 

[  Verification.'] 


No.  38. 

ORDER  FOR  CITATION  AND  PUBLICATION. 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 
iTitle.} 

On  reading  and  filing  the  verified  petition  of  C.  D.,  asking 
that  letters  testamentary  on  the  estate  of  A.  B.  may  be  issued  to 
him, 

Ordered:  That  a  citation  issue  directed  to  the  said  J.  K.  and 
L.  M.,  mentioned  in  said  petition,  requiring  them  to  appear  in  this 
court  on  the        day  of  ,  1875,  at  11  o'clock  in  the  fore- 

noon, to  show  cause  why  such  letters  should  not  be  granted. 

It  is  further  ordered :  That  notice  of  such  application  for  let- 
ters, and  of  the  time  of  the  hearing  of  the  same,  be  published  once 
in  each  week  for  six  months  in  the  [state  paper"],  and  in  the  [^paper 
puUish-ed  in  county],  such  publication  to  commence  on  the  day 
of  ,18Y5.  ^ 


'  This  application  is  made  under  L.  1863,  c.  403  {ante,  p.  137),  whioh  requires  the. 
surrogate  to  examine,  on  oath,  the  party  ap  lying  for  letters,  or  his  agent,  as  to  the 
resident  creditors  of  the  deceased.  A  statement  on  this  point  in  a  verified  petition, 
would  probably  be  held  sufiScient. 


FORMS.  305 


Staying  Grant  of  Letters. 


No.  39. 

STATING  GEANT  OF  LETTERS. 

I.  Affidavit  of  intention  to  file  dbjeoUons  against  grant  of  letters 

testamentary. 


Sueeogate's  Coukt,     ) 
County  of  xTew  York,  j 

In  the  matter  of  the  estate  of 
A.  B., 

deceased. 


[  Yenue.'] 

J.  B.,  of  the  city  of  New  York,  being  didy  sworn,  says : 

I.  That  she  is  the  widow  of  A.  B.,  late  of  the  city  of  New 
York,  deceased,  whose  last  will  and  testament  was,  on  the  day 
of  ,  187  ,  duly  admitted  to  probate  by  the  surrogate  of 
the  county  of  New  York,  and  of  which  said  will  C.  D.  is  named 
one  of  the  executors. 

II.  That  she  is  a  legatee  under  the  said  last  will,  and  intends  to 
file  objections  against  the  granting  of  letters  testamentary  thereon 
to  the  said  C.  D.,  and  that  she  is  advised  and  believes  that  there 
are  just  and  substantial  objections  to  the  granting  of  such  letters 
to  the  said  0.  D. 

J.  B. 
[Jurat.l 

II.    Ohjeotions  against  the  granting  of  letters  testam.entary. 

[Title.] 

To  E.  0.  H.,  Surrogate  of  the  county  of  New  Yorh : 

The  objections  of  J.  B.,  of  the  city  of  New  York,  widow,  a 
legatee  under  the  last  will  and  testament  of  A.  B.,  late  of  the  city 
of  New  York,  deceased,  against  the  granting  of  letters  testament- 
ary of  the  said  last  wiU  and  testament  to  C.  D.,  one  of  the  execu- 
tors therein  named. 

First  objection.  That  the  said  0.  D.  is  incompetent  to  execute 
the  duties  of  his  trust  as  executor  of  the  said  last  will  and  testa- 
ment, by  reason  of  improvidence. 

Second  objection.  That  the  circumstanpes  of  the  said  0.  D.  are 


506  FOKMS. 


Staying  Grant  of  Letters. 


STici.  as  not  to  afford  adequate  security  to  the  creditors,  legatees 
and  relatives  of  the  said  deceased  for  the  due  administration  of  the 
estate ;  that  he  has  recently  failed  in  his  business  as  a  merchant  in 
the  city  of  New  York,  and  become  insolvent;  and. that  the  debts 
owing  by  the  said  C.  D.  greatly  exceed  the  amount  of  property 
belonging  to  him. 

J.  B. 
[Dated.} 

W.  M.,  atby.foT  objector. 


III.    Order  that  executor  appear  to  attend  inquiry. 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 
\Title.\ 

On  reading  and  filing  the  objections  of  J.  B.,  the  widow  of 
A.  B.,  late  of  the  city  of  JTew  York,  deceased,  and  a  legatee  under 
his  last  will  and  testament,  against  the  granting  of  letters  testa- 
mentary of  the  said  last  will  and  testament  to  C.  D.,  one  of  the 
executors  therein  named : 

Ordered:  That  the  said  C.  D.  appear  before  the  surrogate  of 
the  county  of  Ifew  York,  at  his  office  in  the  city  of  New  York, 
on  the  10th  day  of  July  instant,  at  11  o'clock  in  the  forenoon  of 
that  day,  and  attend  the  inquiry  into  the  said  objections. 

E.  C.  H.,  Surrogate. 
W.  M.,  atty.for  objector. 


lY.    Order  that  objector  proceed  with  inquiry. 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 
[Title.] 

J.  B.,  the  widow  of  A.  B.,  late  of  the  city  of  New  York,  de- 
ceased, and  a  legatee- under  his  last  will  and  testament,  having  filed 
objections  against  the  grantiug  of  letters  testamentary  of  the  said 
last  will  and  testament  to  0.  D.,  one  of  the  executors  therein 
named :  On  motion  of  J.  K.,  Esq.,  of  counsel  for  the  said  0.  D., 

Ordered:  That  the  said  J.  B.  appear  before  the  surrogate  of 
the  county  of  New  York,  at  his  office  in  the  city  of  New  York, 
on  the  tenth  day  of  July,  instant,  at  11  o'clock  in  the  forenoon  of 
that  day,  and  proceed  with  the  inquiry  into  the  said  objections. 

E.  C.  H.,  Surrogate. 
G.  A.,  atty.for  executor. 
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Y.  Decree  on  objections. 

At  a  surrogate's  court  [efc.,  as  in  Form  12]. 
\Title.\ 

J.  B.,  the  widow  of  A.  B.,  late  of  the  city  of  ]!Tew  Tork,  de- 
ceased, and  a  legatee  under  his  last  will  and  testament,  having  duly 
filed  her  objections  against  the  granting  of  letters  testamentary  of 
the  said  last  will  and  testament  to  0.  D.,  one  of  the  executors 
named  therein,  and  the.  surrogate  having  inquired  into  the  said 
objections,  and  due  proof  having  been  taken,  and  after  hearing 
counsel  for  the  respective  parties,  and  it  appearing  to  the  said  sur- 
rogate that  [the  said  C.  D.  is  incompetent,  by  reason-  of  improvi- 
dence, to  execute  the  duties  of  his  trust  as  such  executor. 

Ordered :  That  letters  testamentary  of  the  said  last  will  and 
testament  be  refused  to  the  said  C.  D.] 

Or  [the  circumstances  of  the  said  CD.  are  such  as  not  to 
afford  adequate  security  to  the  creditors,  legatees  and  relatives  of 
the  said  deceased,  for  the  due  administration  of  the  said  estate. 

Ordered:  That  such  letters  testamentary  aforesaid  be  refused 
to  the  said  0.  D.  until  he  shall  give  the  like  bond  as  is  required  by 
law  of  administrators  in  cases  of  intestacy.] 

Or  [the  said  0.  D.  is,  in  all  respects,  competent  to  execute  the 
duties  of  his  trust  as  such  executor,  and  that  he  is  not  disqualified 
therefrom  by  reason  of  improvidence,  and  that  the  circumstances 
of  the  said  0.  D.  are  not  such  as  to  afford  inadequate  security  for 
the  due  administration  of  said  estate. 

Ordered:  That  the  objections  filed  by  the  said  J.  B.  against 
the  issuing  of  letters  testamentary  to  the  said  C.  D.  be  dismissed, 
and  that  such  letters  testamentary  issue  to  the  said  CD. 

It  is  further  ordered:  That  the  said  J.  B.  pay  the  costs  of  the 
said  C  D.  on  this  proceeding,  and  the  fees  and  expenses  thereof 
to  be  taxed.] 

No.  40, 

PROCEEDINGS  TO  COMPEL  EXECUTOR  TO  (JUALIFY.' 

I.  Petition  to  obtain  summons. 
ITitle.] 

To  K.  0.  H.,  Esq.,  Surrogate  of  the  county  of  New  York. 

The  petition  of  A.  B.  repectfully  shows ; 

I.  That  your  petitioner  is  [one  of  the  legatees  named  in  the 
will],  or  [a  creditor  stating  the  amount  of  the  debt,  and  how  it 
arose']  ai  C  D.,  deceased. 

'  Ante,  p.  141,  and  2  R.  S.  10,  §§  9-12. 
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II.  That  the  will  of  the  said  0.  D.  was,  on  the  day 
of  ,  1 87  ,  duly  admitted  to  probate  by  the  surrogate 
of  the  county  of  New  York. 

III.  That  one  J.  K.,  residing  at  No.  ,  street,  in 
the  city  of  New  York,  is  named  as  an  executor  in  said  will,  and 
has  not  renounced,  and  has  not  yet  appeared  to  qualify  and  take 
upon  himseK  the  execution  of  the  said  will,  notwithstanding  more 
than  thirty  days  have  elapsed  since  said  wiU  was  admitted  to 
probate  as  aforesaid. 

Wherefore jovx  petitioner  prays  that  a  summons  may  be  issued 
to  the  said  J.  K.,  requiring  him,  according  to  law,  to  appear  and 
qualify  as  such  executor,  within  a  certain  time  therein  to  be  lim- 
ited, and  notifying  him  that,  in  default  thereof,  he  will  be  deemed 
to  have  renounced  the  said  appointment. 

A.  B. 

[Z>(zfe.J 

[  Y6rifiGaUon.'\ 

II.   Summons  to  appear  and  qualify. 

The  People  of  the  State  of  New  Yoek. 

To  A.  B.,  nam.ed  and  appointed  one  of  the  executors  of 


the  last  will  and  testamient  of  O.  I).,  late  of  the  city 
of  New  Ymic,  deceased: 

You  are  hereby  summoned  and  required  to  appear  before  the 
surrogate  of  the  county  of  New  York,  at  his  office  in  the  city  of 
New  York,  before  or  on  the  eighth  day  of  August  next,  at  11 
o'clock  in  the  forenoon  of  that  day,  and  qualify  as  one  of  the  ex- 
ecutors of  the  last  will  and  testament  aforesaid,  or,  in  default  there- 
of, you  will  be  deemed  to  have  renounced  the  said  appointment. 

In  testimorvy  whereof,  [etc.,  as  in  F&rm  1]. 


No.  41. 

ORDER  THAT  EXECUTOR  BE  DEEMED  TO  HAVE  RENOUNCED.' 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 
[Title:] 

On  filing  the  summons  heretofore  issued  in  this  matter,  upon 
the  petition  of  0.  D.,  returnable  on  the  day  of  , 

187    ,  requiring  A.  B.,  the  executor  named  iu  the  will  of  M.  N., 

'  Ante,  p.  142,  and  2  R  S.  11,  §  12. 
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deceased,  to  appear  before  the  surrogate  of  the  countv  of  New 
York,  and  qualify  as  such  executor,  and  notifying  him  that,  in  de- 
fault thereof,'  he  would  be  deemed  to  have  renounced  the  said  ap- 
pointment, and  upon  due  proof  of  the  due  service  thereof,  on  the 
said  A.  B.,  and  the  said  A.  B.,  having  neglected  to  appear  and 
qualify  as  required  in  said  summons,  on  the>said  day 

of  J  187,     ,  and  an  order  having  on  that  day  been  en- 

tered, allowing  him  until  this  day  to  appear  and  qualify,  and  he 
having  failed  to  appear  and  qualify  within  said  time,  and  no  fur- 
ther order  extending  the  time  having  been  granted, 

Ordered :  That  the  said  A.  B.,  by  reason  of  such  neglect,  has, 
and  is  to  be  deemed  to  have  renounced  the  appointment  as  exec- 
utor as  aforesaid. 


No.  42. 

RENUNCIATION  OF  EXECUTOR. 

ITitle.'] 

I,  C.  D.,  of  the  city  of  New  Tork,  one  of  the  executors  named 
and  appointed  in  and  by  the  last  will  and  testament  of  A.  B.,  late 
of  the  city  of  New  Tork,  deceased,  do  hereby  renounce  the  said 
appointment,  and  all  right  and  claim  to  letters  testamentary  of  the 
said  last  will  and  testament,  or  to  act  as  executor  thereof. 

C.  D. 

IDate.l 

Signed  in  the  presence  of 

J.  S. 
H.  S.    . 

[^The  signing  may  he  proved  hy  an  affidavit  of  one  of  the  wit- 
nesses, or  iy  acknowledgment  as  in  the  case  of  deeds.'] 

No.  43. 

EXECUTOR'S  OATH. 

[  Venue.] 

I,  0.  D.,  one  of  the  e:^cutors  named  in  the  last  wiU  and  testa^ 
ment  of  A.  B.,  late  of  the  city  of  New  York,  deceased,  do  depose 
and  say,  that  I  am  a  resident  of  New  York  city,  in  the  state  of 
New  Y  ork,  and  over  twenty-one  years  of  age,  and  that  I  will  faith- 
fully and  honestly  discharge  the  duties  of  executor  of  the  said  last 
will  and  testament. 

[Signat/ure.] 
{Jurat.] 
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No,  44. 

BOND  OF  EXECUTOR  OR  ADMINISTRATOR. 

Know  All  Men  bt  these  Peesents, 

That  we,  A.  B.,  of  120  Broadway,  in  the  city  of  'New  York, 
and  C.  D.,  of  260  Fulton  street,  in  the  city  of  Brooklyn,  and  E. 
F.,  of  White  Plains,  in  the  county  of  Westchester,  are  held  and 
firmly  bound  unto  the  people  of  the  state  of  JSTew  York,  in  the 
sum  of  one  thousand  doUars,  lawful  money  of  the  United  States 
of  America,  to  be  paid  to  the  said  people ;  to  which  payment  well 
and  traly  to  be  made,  we  bind  ourselves,  our  and  each  of  our  heirs, 
executors,  and  administrators,  jointly  and  severally,  firmly  by  these 
presents.  Sealed  with  our  seals.  Dated  the  12th  day  of  January, 
one  thousand  eight  hundred  and  seventy-five. 

The  condition  of  this  obligation  is  such :  That,  if  the  above 
bounden  A.  B.  shall  faithfully  execute  the  trust  reposed  in  him  as 
[executor]  or  [administrator]  of  all  and  singular  the  goods,  chat- 
tels, and  credits  of  G.  H.,  late  of  the  city  of  New  York,  deceased, 
and  obey  all  orders  of  the  surrogate  of  the  county  of  New  York, 
touching  the  administration  of  the  estate  committed  to  him,  then 
this  obligation  to  be  void,  else  to  remain  in  full  force  and  virtue. 

{^Signature  and  seals.] 
[^Sealed  and  delivered  in  presence  of] 

\Add  acJcnowledgment  or  proof  of  execution  as  in  cnse  of  deed 
(see  L.  1851,  c.  175,  §  3,  and  ante,  p.  143).] 

\It  is  usual,  also,  to  append  on  affidavit  or  justification  of 
each  surety  as  to  his  sufficiency.  In  the  surrogate's  office  in  the 
county  of  New  York,  this  affidavit  is  in  the  following  form,  .•] 

[  Venue.] 

0.  D.,  of  No.  260  Fulton  street,  Brooklyn,  the  surety  named 
in  the  annexed  recognizance,  being  duly  sworn,  deposes  and  says 
that  he  owns  in  his  own  right  real  estate  in  the  state  of  New  York, 
consisting  of  the  house  and  lot  No.  260  Fulton  street,  Brooklyn, 
and  that  the  same  is  of  the  value  of  not  less  than  five  thousand 
dollars,  and  is  subject  to  no  incumbranced  except  a  mortgage  of  two 
thousand  dollars,  held  by  the  Mutual  Life  Insurance  Company,  of 
New  York  city,  and  that  he  owns  personal  estate  in  the  said  city 
of  Brooklyn,  and  that  its  value  is  not  less  than  three  thousand  dol- 
lars, that  it  consists  of  the  fixtures  and  stock  of  goods  in  the  gro- 
cery store  No.  260  Fulton  street,  Brooklyn,  and  that  it  is  subject  to 
no  incumbrance,  and  that  there  are  no  unsatisfied  judgments  or 
executions  against  him,  and  that  he  is  under  no  recognizance,  and 
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that  he  is  worth  in  good  property  not  less  than  two  thousand  dol- 
lars over  and  above  all  debts,  liabilities,  and  lawful  claims  against 
him,  and  aU  Hens,  incumbrances,  and  lawful  claims  upon  his  prop- 
erty. 

C.  D., 

8uretyy 
[Jurat.'] 

No.  45. 

LETTERS  TESTAMENTARY. 

The  People  or  the  State  of  New  York, 

By  the  Grace  of  Ood,  Free  and  Independent: 
To  all  whom  these  presents  shall  come  or  may  concern,  send 
greeting  : 

Know  ye,  that  at  the  county  of  New  York,  on  the  third  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-five,  before  Kobert  C.  Hutchings,  Esq.,  surrogate  of  our 
said  county,  the  last  will  and  testament  of  A.  B.,  deceased,^  was 
proved,  and  is  now  approved  and  allowed  by  us ;  and  the  said  A.  B. 
having  been  at  or  immediately  previous  to  his  death  an  inhabitant 
of  the  county  of  New  York,  by  means  whereof  the  proving  and 
registering  said  will,  and  the  granting  administration  of  all  and 
singular  the  goods,  chattels,  and  credits  of  the  said  testator,  and 
also  the  auditing,  allowing,  and  final  discharging  the  account  there- 
of, doth  belong  unto  us,  the  administration  of  aU  and  singular  the 
goods,  chattels,  and  credits  of  the  said  deceased,  and  any  way  con- 
cerning his  will,  is  granted  unto  C.  D.,  one  of  the  executors  in  the 
said  will  named,  he  being  first  duly  sworn  faithfully  and  honestly 
to  discharge  the  duties  of  such  executor. 

In  testimony  whereof,  [etc.,  as  in  Form  1]. 

[A  certificate  of  the  record  is  sometimes  indorsed  on  the  letters, 
thus  ,•] 

New  Yoek  Ooitntt,      ) 
Stobeogate's  Office,  j     " 
Kecorded  the  within  letters  testamentary,  in  liber  340  of  Let- 
ters Testamentary,  page  97,  the  3d  day  of  May,  1875. 

EOBEET  C.  HUTCHINGS, 

Surrogate. 


'  In  other  counties,  however,  a  simple  affidavit  by  each  surety  that  he  is  worth 
double  the  amount  of  the  penalty  of  the  bond  over  all  his  debts  and  liabilities,  aad 
property  exempt  from  execution,  is  all  that  is  required. 

'■'  Immediately  after  this  word  "  deceased "  was  inserted,  in  the  old  forms,  the 
words  "  (a  copy  whereof  is  hereunto  annexed,) "  and  the  letters  were  attached  to  a 
copy  of  the  will,  and,  together  with  the  will,  formed  the  probate. 
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Xo.  46. 

PROCEEDINGS  FOR  EEMOTAL  OF  EXECUTOR.' 

I.  Petition  alleging  precarious  circumstanoes. 
ITitle.] 

To  E.  C.  H.,  Surrogate  of  the  county  of  New  York : 
The  petition  of  H.  T.,  of  the  city  of  New  Tork,  respectfully 
shows :  * 

I.  That  he  is  one  of  ,the  legatees  under  the  last  will  and  testa- 
ment of  J.  T.,  late  of  the  city  of  New  York,  deceased,  and  is  in- 
terested in  the  estate  of  the  said  deceased. 

II.  That  the  said  last  wUl  was  admitted  to  probate  by  the 
surrogate  of  the  county  of  New  York,  on  the  day  of 

,  in  the  year  one  thousand   eight  hundred  and 
sixty-  ,  and  recorded  by  him  in  liber         ,  page         ,  of  the 

records  of  wills  in  his  ofBce,  and  that  letters  testamentary  thereof 
were  on  the  same  day  issued,  and  granted  by  the  said  surrogate  to 
P.  T.,  sole  executor  in  the  said  will  named. 

III.  Your  petitioner  complains  that  the  circumstances  of  the 
said  P.  T.  are  so  precarious  as  not  to  afford  adequate  security  for 
his  due  administration  'of  the  estate  of  the  said  testator ;  and  that 
the  grounds  of  your  petitioner's  complaint  are  that  [here  state  the 
particulars  as  to  the  situation  and  value  of  the  estate,  and  the 
pecuniary  situation  of  the  executor,  as,  e.  g.,  that  the  assets  of  the 
said  testator  which  came  into  the  hands  of  the  said  P.  T.,  as  such 
executor,  as  appears  by  the  inventory  filed  by  him,  exceed  ten 
thousand  dollars ;  that  the  said  P.  T.  has  failed  in  his  business,  and 
become  insolvent,  owing  large  sums  of  money]. 

Your  petitioner  therefore  prays  that  a  citation  may  issue  pur- 
suant to  the  statute  in  such  case  made  and  provided,  requiring  the 
said  P.  T.,  executor  as  aforesaid,  to  show  cause  why  he  should  not 
be  superseded,  and  that  the  said  P.  T.  may :  be  enjoined  from 
further  acting  in  the  premises,  until  the  matter  in  controversy  shall 
be  disposed  of. 

[Date.]  H.  T. 

[  Verifoation.] 

II.  Petition  alleging  that  executor  has  become  incompetent.^ 
[As  inform  above  dovm  to  paragraph  III.] 

III.  Your  petitioner  complains  that  [here  state  the  facts  show- 
ing how  the  executor  has  become  incompetent  since  his  appoint^ 

'  See  ante,  p.  144,  and  2  B.  8.  12,  §§  18-21. 

'  For  causes  rendering  an  executor  incompetent,  see  anle,  p.  138,  and  2  S.  S.  69 
§  3,  as  am'dby  Z.  1830,  c.  230,  §  17;  i.  18'?3,  c.  79. 
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ment,  as,  e.  g.,  the  said  P.  T.,  at  the  time  of  the  issue  of  letters 
testamentary  to  him  as  aboTe  stated,  was  an  alien  (not  being  a  citi- 
zen of  the  United  States,  but  being  a  citizen  of  the  kingdom  of 
Great  Britain),  resident  at  New  York  city,  in  the  state  of  New 
York,  and  that  since  such  appointment  he  has  ceased  to  be  a  resi- 
dent of  the  state  of  New  York,  and  did,  on  or  about  the 
day  of  ,  187    ,  remove  from  the  city  of  New  York,  and 

take  up  his  residence  at  Jersey  City,  in  the  state  of  New  Jersey, 
and  he  is  now  a  resident  of  that  state].   ■ 
\_Contmue  as  in  form  .alove.] 

III.  Order  enjomi/ng  executor} 

'    At  a  surrogate's  court  [eto.,  as  in  JForm  12]. 
{_TiUe.] 

H.  T.,  of  the  city  of  New  York,  a  legatee  under  the  will  of,  and 
interested  in  the  estate  of  J.  T.,  late  of  said  city,  deceased,  having, 
on  the  day  of  ,  18Y    ,  filed  in  the  office  of 

the  surrogate  of  the  county  of  New  York  a  petition,  duly  sub- 
scribed and  verified,  by  which  complaint  is  made  [that  the  circum- 
stances of  P.  T.,  the  executor  of  the  said  will,  are  so  precarious  as 
not  to  afford  adequate  security  for  his  due  administration  of  the 
estate  of  the  said  deceased]  ;  or  [that  P.  T.,  the  executor  of  the  said 
will,  has  become  by  law  incompetent  to  serve  as  such] ;  and  it  ap- 
pearing to  the  said  surrogate,  by  the  facts  stated  in  such  verified 
petition,  that  there  are  good  grounds  for  such  complaint,  and  the 
said  surrogate  having  thereupon  issued  a  citation  to  the  said  P.  T., 
requiring  him  to  appear  before  the  said  surrogate,  at  a  day  and 
place  therein  specified,  to  show  canse  why  he  should  not  be  super- 
seded as  such  executor, 

Ordered :  That  the  said  P.  T.  be,  and  he  hereby  is  enjoined 
from  further  acting  in  the  premises  until  the  matter  in  controversy 
shall  be  disposed  of. 

No.  47. 

OKDER  EEQUIKINGt  SECLKITY." 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 
\Title.'\ 

On  reading  and  filing  due  proof,  by  affidavit,  of  the  due  and 
personal  service  on  P.  T.,  the  executor  of  the  last  wiU  and  testa- 
ment of  J.  T.,  late  of  the  city  of  New  York,  deceased,  of  the  cita- 
tion heretofore  issued  in  this  matter,  in  due  form  of  law,  requiring 
him  to  appear  in  this  court  on  this  day  to  show  cause  why  he 


See  ante,  p.  146  ;  L.  1837,  c.  460,  §  61.  *  See  ante,  p.  145. 
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should  not  be  superseded  as  sueli  executor ;  and  tlie  said  P.  T. 
having  appeared,  and  H.  T.,  the  complainant  herein,  having  also 
appeared,  and  after  hearing  the  proofs  and  allegations  of  the  par- 
ties, and  it  appearing  that  the  circumstances  of  the  said  P.  T., 
executor  as  aforesaid,  are  so  precarious  as  not  to  afford  adequate 
security  for  his  due  administration  of  the  estate, 

Ordered:  That  the  said  P.  T.  give  bond,  with  sureties  like 
those  required  by  law  of  administrators,  within  four  days  from 
this  day,  or,  in  default  thereof,  that  his  letters  testamentary  be 
superseded. 

No.  48. 

OKDEB  ALLOWING  DEPOSIT  OF  SECURITIES.' 

At  a  surrogate's  court  [efc.,  as  in  Form  12]. 

\Title.\ 

Upon  the  petition  of  the  above  named  M.  IS.,,  a  citation  having 
issued  to  C.  D.,  executor  of  A.  B ,  deceased,  requiring  him  to 
show  cause  why  he  should  not  be  superseded  as  such  executor,  and 
the  said  citation  having  been  duly  served  upon  the  said  C.  D.,  and 
the  said  0.  D.  having  duly  appeared  on  the  return  day  named  in 
said  citation  ;•  and  it  appearing  to  the  surrogate,  by  affidavit,  that 
the  estate  of  the  said  deceased  is  in  the  course  of.  liquidation,  and 
that  further  time  will  be  required  to  enable  the  said  executor  to 
render  an  account  of  his  proceedings,  and  that,  in  the  mean  time, 
the  injunction  granted  by  said  order  to^  show  cause,  bearing  date 
the  25th  day  of  March,  18Y3,  should  be  suspended, 

Now,  on  motion  of  J.  M.,  proctor  for  the  said  executor,  the 
proctors  for  the  said  petitioner  consenting  hereto. 

It  is  ordered: 

1.  That  the  further  hearing  in  this  matter  be,  and  the  same  is 
hereby,  adjourned  to  the  day  of  1873,  and  that, 
in  the  mean  time,  the  said  injunction  be  suspended. 

2.  That  the  said  executor  cause  to  be  deposited  with  the  United 
States  Trust  Company,  of  the  city  of  New  York,  interest-bearing 
negotiable  securities  of  the  par  value  of  fifty  thousand  dollars,  to 
the  credit  of  the  above  entitled  matter,  as  security  for  the  payment 
of  the  annuities  to  M.  N.,  bequeathed  by  the  will  of  said  deceased. 

3.  That  the  said  securities  shall  not  be  withdrawn,  nor  .any 
part  thereof,  from  the  possession  and  control  of  the  said  trust  com- 
pany, except  upon  an  order  made  by  the  surrogate  in  the  above 
entitled  matter. 

*  See  ante,  p.  146. 
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No.  49. 

ORDER  SUPERSEDING  EXECUTOR." 

At  a  surrogate's  court,  [etc.,  as  in  Forin  12]. 
\Title:\ 

Letters  testamentary  of  the  will  of  A.  B.,  late  of  the  city  of 
New  York,  deceased,  having  heretofore  been  granted  and  issued 
by  the  surrogate  of  the  county  of  New  York  to  C.  D.,  sole  execu- 
tor in  the  said  will  named ;  and  M.  IST.,  of  the  city  of  New  York, 
a  legatee  under  said  will,  and  interested  in  the  estate  of  the 
said  deceased,  having  made  his  complaint  to  the  said  surrogate 
[that  the  circumstances  of  the  said  C.  D.  are  so  precarious  as  not 
to  afEord  adequate  security  for  his  due  administration  of  the  said 
estate]  ;  or,  [that,  since  the  said  letters  were  granted  to  him,  the 
said  0.  'D.  has  become  by  law  incompetent  to  serve  as  such  execu- 
tor] ;  and  the  surrogate  having  thereupon  issued  a  citation  in  due 
form  of  law  to  the  said  C.  D.,  executor  as  aforesaid,  requiring  him 
to  show  cause  on  the  day  of  now  past,  why  he 

should  not  be  superseded  as  such  executor ;  and  due  proof  of  the 
service  of  the  said  citation  having  been  filed  with  the  said  surro- 
gate, and  the  said  C.  D.,  and  the  said  M.  N.,  having  appeared  on 
the  said  day,  and  after  hearing  the  proofs  and  allegations  of  the 
parties,  and  it  having  appeared  [that  the  circumstances  of  the  said 
0.  D.,  executor  as  aforesaid,  are  precarious  as  aforesaid,  and  the 
surrogate  having  thereupon,  pursuant  to  the  statute  in  such  case 
made  and  provided,  ordered  and  required  the  said  C.  D.  to  give 
bond,  with  sureties  like  those  required  by  law  of  administrators, 
within  four  days  from  the  said  day,  and  the  said  C.  D.  having 
neglected  to  give  such  bond  so  required]  ;  or,  [that  the  said  C.  D. 
is  legally  incompetent  to  serve  as  such  executor]  : 

Ordered :  That  the  letters  testamentary  of  the  last  will  and 
testament  of  A.  B.,  late  of  the  city  of  New  York,  deceased,  here- 
tofore granted  and  issued  by  the  said  surrogate  to  C.  D.,  sole  exec- 
utor in  the  said  will  named,  and  bearing  date  on  the  day 
of  ,  in  the  year  one  thousand  eight  hundred  and 
seventy-five,  be,  and  the  same  hereby  are,  superseded;  and  all 
authority  and  rights  of  the  said  C.  D.,  as  such  executor  aforesaid, 
are  hereupon  to  cease. 

'  See  ante,  p.  146. 
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No.  50. 

PETITION  FOE  SUPPLEMENTARY  LETTERS. 


In  the  matter  of  the  application  of 

CD., 

for  supplementa/ry  letters  testament- 
a/ry  to  he  issued  to  him  on  the  estate 
of  A.  B,,  deceased. 


To  K.  0.  H.,  Esq.,  Surrogate  of  the  county  of  New  YorJc. 

The  petition  of  C.  D.,  of  320  Greenwich  street,  of  the  city  of 
New  York,  respectfully  shows : 

I.  That  the  will  of  A.  B.,  deceased,  late  of  160  Bond  street,  in 
the  city  of  New  York,  was  on  the  day  of  ,  187  , 
duly  admitted  to  probate  by  the  surrogate  of  the  county  of  New 
York,  and  recorded  by  him  in  Liber  ,  page  ,  of  the  rec- 
ords of  wills  in  his  office,  and  on  the  day  of  ,  187  , 
letters  testamentary  were  issued  thereupon,  by  the  said  surrogate, 
to  M.  N.,  one  of  the  executors  named  therein. 

II.  That  your  petitioner  is  one  of  the  executors  named  in  said 
will,  but  at  the  time  of  the  admission  of  the  said  will  to  probate, 
and  the  issue  of  letters  thereon,  he  was  a  minor  under  the  age  of 
twenty-one  years,  by  reason  whereof  letters  testamentary  could 
not  issue  to  him. 

III.  That  your  petitioner,  since  the  said  wiE  was  admitted  to 
probate,  to  wit,  on  the  day  of  ,  187  ,  arrived  at 
the  age  of  twenty-one  years. 

IV.  That  the  execution  of  said  wiU  is  not  yet  completed,  but 
[state  what  remains  to  he  done  to  complete  the  wiU\. 

Wherefore  your  petitioner  prays  that  supplementary  letters 
testamentary  may  be  issued  to  him  in  the  same  manner  as  the 
original  letters,  and  that  he  may  be  authorized  to  join  in  the  ex- 
ecution of  such  will  with  the  person  already  appointed. 

[Signature.'] 
[Date.-]      ■ 

[  Verification.'] 

"  See  ante,  p.  147. 
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No.  51. 
Petition  for  Administration  with  tlie  Will  Annexed.' 


Sueeogate's  Couet,  New  Toek  Cotintt. 


In  the  m.aUer  of  administration,  with 
the  will  annexed,  of  the  goods,  chattels, 
and  credits  left  unadministered  of 

A.  B., 

deceased. 


To  EoBEET  0.  HuTCHiNGS,  Surrogate  of  the  county  of  New  York ; 

The  petition  of  CD.,  of  120  Hudson  street,  in  E"ew  York 
city,  respectfully  shows : 

I.  That  A.  B.,  late  of  320  Greenwich  street,  in  the  city  of  JSTew 
York,  deceased,  died  of  consumption  at  said  320  Greenwich  street, 
in  New  York  city,  on  the  10th  day  of  January,  1875,  leaving  a  last 
will  and  testament,  by  which  he  appointed  one  M.  N.  the  sole  exec- 
utor thereof. 

II.  That  the  said  last  will  and  testament  was  duly  admitted  to 
probate  by  the  surrogate  of  the  county  of  New  York,  on  the  12th 
day  of  February,  1875,  and  letters  testamentary  thereon  duly  issued 
to  the  said  M.  N. 

III.  That  the  said  M.  N.,  the  executor  named  in  said  will,  has 
departed  this  life,  leaving  certain  property  and  assets  of  the  said 
testator  still  unadministered. 

lY.  That  your  petitioner  has,  to  the  best  of  his  ability,  esti- 
mated and  ascertained  the  value  of  the  personal  estate  of  which 
the  said  testator  died  possessed,  and  that  the  same  will  not  exceed 
in  value  the  sum  of  one  thousand  dollars,  according  to  the  best  of 
your  petitioner's  information  and  belief. 

Y.  That  the  said  testator,  at  or  immediately  previous  to  his 
death,  was  an  inhabitant  of  New  York  city,  in  the  county  of  New 
York. 

YI.  That  your  petitioner  has  been  informed  and  believes  that 
the  said  deceased  left  surviving  him  no  widow,  and  that  your  peti- 
tioner, who  is  the  nephew  of  said  deceased,  and  the  sole  residuary 
.  legatee  named  in  said  wiU,  and  one  J.  K.,  who  is  a  niece  of  said 

'  See  ante,  p.  151. 
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deceased,  and  resides  at  ISTo.  320  Greenwich  street,  in  New  Tork 
city,  are  his  only  next  of  kin. 

Tour  petitioner  therefore  prays  that  letters  of  administration, 
with  the  will  annexed,  of  the  goods,  chattels,  and  credits  of  the 
said  A.  B.,  deceased,  so  left  nnadministered  ,as  aforesaid,  may  be 
granted  to  your  petitioner. 

[Siffned.']  C.  D.     , 

[Dated.'] 

[  Verijioaiion.] 

No.  52. 

Letters  of  Administration  Tvith  the  Will  Annexed.' 

The  People  of  the  State  of  New  Yoek 
To  C.  D.  send  greeting : 

Wliereas  A.  B.  lately  departed  this  life,  having  previously  duly 
made  and  executed  his  last  will  and  testament ;  and  whereas  said 
will  was,  on  the  12th  day  of  February,  in  the  year  one  thousand 
eight  hundred  and  seventy-five,  duly  admitted  to  probate  by  Eobert 
C.  Hutchings,  Esquire,  surrogate  of  the  county  of  New  York,  the 
said  decedent  having  been  at  the  time,  of  his  death  an  inhabitant 
of  the  county  of  New  Tork,  by  means  whereof  ihe  proving  and 
registering  of  said  will,  and  the  ordering  and  granting  administra^ 
tion  of  all  and  singular  the  goods,  chattels,  and  credits  whereof 
the  said  testator  died  possessed  in  the  state  of  New  Tork,  and  also 
the  auditing,  allowing,  and  final  discharging  the  account  thereof, 
doth  appertain  unto  us,  and  we  being  desirous  that  said  will  should 
be  observed  and  performed,  and  that  the  goods,  chattels,  and 
credits  of  said  testator  should  be  well  and  faithfully  administered, 
applied,  and  disposed  of,  do  grant  unto  you  the  said  C.  D.  full 
power  and  authority,  by  these  presents,  to  administer  and  faith- 
fully to  dispose  of  all  and  singular  the  said  goods,  chattels,  and 
credits,  and  to  ask,  demand,  recover,  and  receive  the  debts  which 
unto  the  said  testator,  whilst  living  and  at  the  time  of  his  death, 
did  belong,  and  to  pay  the  debts  which  the  said  testator  did  owe, 
as  far  as  such  goods,  chattels,  and  credits  will  thereto  extend  and 
the  law  require,  Hereby  requiring  you  to  observe  and  perform  the 
said  last  will  and  testament,  and  to  observe  and  perform  all  the 
duties  to  which  you  would  have  been  subject  if  you  had  been 
named  executor  thereof.  And  we  do,  by  these  presents,  depute, 
constitute,  and  appoint  you,  the  said  C.  D.,  administrator  with  the 
will  annexed  of  all  and  singular  the  goods,  chattels,  and  credits 
which  were  of  said  A.  B.,  deceased. 

In,  testimony  whereof,  [etc.,  as  in  Fmrm  1]. 

'  See  ante,  p.  163. 
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No.  53. 

PEflTION  FOE  GRANT  OF  ADMINISTRATION.' 

Sueeogate's  Court,  ComiTTY  of  New  Toek. 


In  the  matter  of  the  application  for 
letters  of  administration  on  the  goods, 
chattels,  and  credits  of 


A.  B., 

deceased. 


To  KoBBET  C.  HtrrcHiNGs,  Esquire,  Surrogate  of  the  county  of 
New  York  : 

The  petition  of  0.  D.  respectfully  shows : 

I.  That  your  petitioner  is  a  resident  of  ISTo.  160  Hudson  street, 
in  the  city  of  New  York,  and  is  the  grandson  of  the  said  A.  B., 
deceased,  and  is  of  full  age. 

II.  That  said  deceased  died  of  pneumonia,  'at  No.  160  Hudson 
street,  in  New  York  city,  on  the  first  day  of  May,  1875,  without 
leaving  any  last  will  and  testament,  to  the  best  of  your  petitioner's 
knowledge,  information,  or  belief ;  that  your  petitioner  has  made 
diligent  search  and  inquiry  for  a  wUl  of  said  deceased,  and  has  not 
found  any,  or  obtained  any  information  that  he  left  any. 

III.  That  said  deceased  died  possessed  of  certain  personal 
property  in  the  county  and  state  of  New  York ;  and  that  the  value 
of  all  the  personal  property,  wherever  situated,  of  which  the  de- 
ceased died  possessed,  does  not  exceed  the  sum  of  one  thousand 
dollars. 

IV.  That  your  petitioner  has  been  informed,  and  verily  believes 
that  said  deceased  left  surviving  him  his  widow,  J.  B.,  residing  at 
Poughkeepsie,  Dutchess  county,  in  this  state,  and  a  son,  W.  B., 
residing  at  260  Fulton  street,  Brooklyn,  Kings  county,  in  this 
state ;  and  that  he  left  him  surviving  no  other  child,  nor .  any 
father,  mother,  brothers,  or  sisters,  nor  any  grandchild,  except  your 
petitioner,  who,  with  the  said  "W.  B.,  constitute  his  only  next  of 
kin. 

Y.  That  said,  deceased,  a  retailer  of  hardware,  and  was  at  or 
immediately  previous  to  his  death  an  inhabitant  of  the  county  of 
New  York. 

■  Ante,  p.  163. 
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Toiir  petitioner  therefore  prays  that  letters  of  administration 
of  the  goods,  chattels,  and  credits  of  the  said  deceased,  may  he 
granted  to  him  by  the  said  surrogate  of  the  county  of  ISTew  York, 
[and  that  a  citation  may  issue  directed  to  the  above  named  J.  B. 
and  W.  B.,  requiring  them  to  show  cause,  at  a  day  to  be  therein 
specified,  why  the  prayer  of  your  petitioner  should  not  be 
granted.] 

[Signed.]  CD. 

[  Verification.] 

\_Jn  case  the  person  applying  has  the  prior  right  to  letters,  the 
clause  in  hraohets  is  omitted,  and  so  is  it  where  those  ha/ovng  the 
prior  right  home  renounced.  The  fact  of  their  renunciqfion 
sliould  appea/r  hy  the  petition,  as  well  as  iy  the  surrogate's  record. 
In  case  the  petitioner  desires  another  person  joined  with  him  in 
the  adminisl/ralAon,  the  prayer  of  the  petition  should  he  in  the 
following  form :] 

Tour  petitioner  therefore  prays  that  letters  of  administration 
may  be  granted  to  him,  and  to  J.  W .,  residing  in  the  city  of  New 
York,  merchant,  to  be  joined  with  him  in  the  administration,  pur- 
suant to  the  statute  in  such  ease  made  and  provided;  and  he 
hereby  consents  to*  have  the  said  J.  W.  so  joined  in  such  adminis- 
tration. 

\The  form,  of  the  renunciation  to  he  filed  under  2  R.  S.  76, 
§  35,  is  as  follows ;] 

[T*&.J 

I,  J.  B.,  of  Poughkeepsie,  Dutchess  county,  widow  of  A.  B., 
late  of  the  city  of  JN  ew  York,  deceased,  do  hereby  renounce  all 
right  to  letters  of  administration  on  the  estate  of  said  A.  B. 

[Signed?^  J.  B. 

{Date.] 

Signed  in  the  presence  of 
K.  S. 

\Add  acknowledgment  or  proof  iy  subscribing  witness,  as  in 
case  of  a  deed.] 

[The  coTisent  to  have  another  person  Joined  in  the  administra- 
tion, where  it  is  not  contained  in  the  petition,  ma/y  be  in  the  fol- 
lowing form :] 

[Title.] 

I,  E.  K.,  of  the  city  of  JS'ew  York,  the  widow  of  J.  K.,  late  of 
the  city  of  E"ew  York,  gentleman,  deceased,  intestate,  and  eutitled 
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to  the  administration  of  tlie  goods,  chattels,  and  credits  of  the  said 
intestate,  do  hereby  consent  that  such  administration  be  granted  to 
J.  W.,  of  the  city  of  New.  York,  merchant,  to  be  joined  with  me 
therein. 

ISigned.']  E.  K. 

IDate.'] 

\_Add  pfoof  of  execution,  as  in  form  above.] 

No.  54. 

LETTERS  OF  ADMINISTKATION." 

The  People  of  the  State  of  New  York 
To  A.  B.  and  C.  D.,  send  greeting  ; 
Whereas  E.  F.  lately  departed  this  life  intestate,  being  at  or 
immediately  previous  to  his  death  an  inhabitant  of  the  county  of 
New  York,  by  means  whereof  the  ordering  and  granting  adminis- 
tration of  all  and  singdlar  the  goods,  chattels,  and  credits  whereof 
the  said  intestate  died  possessed,  in  the  state  of  New  York,  and 
also  the  auditing,  allowing,  and  final  discharging  the  account 
thereof,  doth  appertain  unto  us ;  and  we  being  desirous  that  the 
•  goods,  chattels,  and  the  credits  of  the  said  intestate  may  be  well  and 
faithfully  administered,  applied,  and  disposed  of,  do  grant  unto 
you,  the  said  A.  B.  and  C.  D.,  fuU  power,  by  these  presents,  to  ad- 
minister and  faithfully  dispose  of  all  and  singular  the  said  goods, 
chattels,  and  credits;  to  ask,  demand,  recover,  and  receive  the 
debts  which  unto  the  said  intestate,  whilst  living  and  at  the  time 
of  his  death,  did  belong ;  and  to  pay  the  debts  which  the  said  in- 
testate did  owe,  as  far  as  such  goods,  chattels,  and  credits  will 
thereunto  extend  and  the  law  require ;  hereby  requiring  you  to 
make,  or  eaufee  to  be  made,  a  true  and  perfect  inventory  of  all  and 
singular  the  goods,  chattels,  and  credits  of  the  said  intestate,  with- 
in a  reasonable  time,  and  return  a  diiplicate  thereof  to  our  surro- 
fate  of  the  county  of  New  York,  within  three  months  from  the 
ate  of  these  presents ;  and,  if  further  personal  property  or  assets 
of  any  kind,  not  mentioned  in  any  inventory  that  shall  have  been 
so  made,  shall  come  to  your  possession  or  knowledge,  to  make  or 
cause  to  be  made,  in  like  manner,  a  true  and  perfect  inventory 
thereof,  and  return  the  same  within  two  months  after  the  discovery 
thereof,  and  also  to  render  a  just  and  true  account  of  administra- 
tion, when  thereunto  required ;  and  we  do,  by  these  presents,  de^ 
pute,  constitute,  and  appoint  you,  the  said  A.  B.  and  C.  D.,  adndin- 
istrators  of  all  and  singular  the-  goods,  chattels,  and  credits  of  the 
said  E.  F.,  deceased. 


In  testimony  whereof  [etc.,  as  in  Form  1]. 
'  Ante,  p.  168. 
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No.  55. 
Proceedings  to  haye  Administrator  give  further  Sureties.' 

7.  Petition  ly  person  interested. 
\Tiile.\ 

The  petition  of  M.  IS'.,  of  the  city  of  New  York,'  respectfully 
shows : 

I.  That  your  petitioner  is  one  of  the  children  and  next  of  Mn 
of  S.  IST.,  late  of  the  city  of  N'ew  York,  deceased,  intestate,  and 
has  not  yet  received  the  share  of  the  estate  of  the  said  S.  N.  to 
which  by  law  he  is  entitled. 

II.  That  letters  of  administration  on  the  estate  of  the  said  S. 
K^.,  deceased,  were  issued  by  the  surrogate  of  the  county  of  New 
York  to  0.  D.,  of  the  city  of  New  York,  on  the  day  of  , 
18Y5. 

III.  Your  petitioner  further  shows  that  C.  E.  [lately  a  resident 
of  the  city  of  New  York,  is  one  of  the  sureties  of  the  said  C.  D. 
in  his  bond  given  by  him  on  the  granting  of  the  said  letters,  and 
that  the  said  0.  E.  has  removed  out  of  the  state  of  New  York,  as 
your  petitioner  is  informed  and  believes,  and  has  gone  to  Boston, 
in  the  state  of  Massachusetts,  or  other  facts  showing  insufficiency 
of  sureties^ 

lY.  That  E.  N.,  of .  the  city_  of  New  York,  is-  the  only  other 
sui-ety  of  the  said  administrator  in  his  said  bond. 

Your  petitioner  therefore  prays  that  the  said  C.  D.  may  be 
cited  to  appear  before  the  surrogate  of  the  county  of  New  York, 
and  show  cause  why  he  should  not  give  fiarther  sureties,  or  be 
superseded. 

\SignatAire.\ 
[  Verification.] 

II.   Order  for  further  sureties. 

At  a  surrogate's  court  [etc.,  as  in  Form  12] . 
■  iTifle.} 

The  citation  issued  to  C.  D.,  administrator  of  the  estate  of 
.  A.  B.,  deceased,  on  the        day  of  ,  18Y  ,  requiring  him 

to  show  cause  why  he  should  not  give  further  sureties  as  such 
administrator,  or  be  suspended  in  his  administration,  having  been 
returned  with  due  proof  of  service  on  the  said  C.  D.,  and  the  said 
0.  D.  having  appeared  by  W.  M.,  Esq.,  his  attorney,  and  it  satis- 

'  See  ante,  p.  Itl ;  see  also  Forms  46-49. 
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factorily  appearing  that  C.  E.,  one  of  Ms  sureties,  has  [removed 
from  this  state,  or  stating  other  facta  fallowing  insufficiency^ 

Ordered:  That  said  C.  D.  give  further  sureties,  in  the  usual 
form,  as  such  administrator  as  aforesaid,  within  five  days  from  this 
date ;  or,  in  default  thereof,  that  his  letters  of  administration  he 
revoked. 

K.  C.  H.,  Surrogate. 

No.  56. 

ORDER  REVOKING  LETTERS.' 

At  a  surrogate's  court  {etc.,  as  in  Form  12]. 
lTitle.\ 

Letters  of  administration  on  the  estate  of  A.  B.,  late  of  the 
city  of  New  York,  deceased,  having  heretofore  been  issued  by  the 
surrogate  of  the  county  of  New  York  to  C.  D.,  of  the  city  of  New 
York,  and  G.  M.,  one  of  the  next  of  kin  of  the  said  A.  B.,  de- 
ceased, having  represented  to  the  surrogate  that  C.  H.,  one  of  the 
sureties  of  the  said  C.  D.,  in  his  bond  given  by  him  on  the  grant- 
ing of  the  said  letters,  has  removed  out  of  the  state  of  New  York, 
and  the  surrogate  having  received  satisfactory  evidence  that  the 
matter  required  investigation,  and  having  thereupon  issued  a  cita- 
tion in  due  form  of  law  to  the  said  0.  JJ.,  administrator  as  afore- 
said,- requiring  him  to  show  cause,  on  the  day  of  ,  now 
past,  why  he  should  not  give  further  securities  as  such  adminis- 
trator, or  be  superseded  in  his  administration ;  and  the  said  C.  D. 
and  the  said  Gr.  M.,  having  appeared  on  the  return  of  the  said  eita- 
tion,  and  it  satisfactorily  appearing  that  the  sureties  of  the  said 
C.  D.,  as  such  administrator  aforesaid,  are  insufficient,  and  that 
C.  E.,  one  of  the  said  sureties,  has  removed  out  of  this  state,  and 
the  surrogate  having  thereupon  made  an  order  requiring  the  said 
C.  D.  to  give  further  sureties  in  the'  usual  form  as  such  adminis- 
trator aforesaid,  within  five  days  from  the  said  day,  and  the  said 
0.  D.  having  neglected  to  give  further  sureties  to  the  satisfaction 
of  the  surrogate  within  the  time  so  prescribed, 

Ordered:  That  the  letters  of  administration  on  the  estate  of 
A.  B.,  late  of  the  city  of  New  York,  deceased,  heretofore  issued 
by  the  said  surrogate,  bearing  date  on  the        day  of  ,  in 

the  year  one  thousand  eight  hundred  and  seventy-  ,  be','  and 

the  same  are  hereby  revoked.     And  all  authority  and  rights  of  the 
said  C.  D;,  as  such  administrator  aforesaid,  are  hereupon  to  cease. 

'  Ante,  p.  172. 
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No.  57. 

PETITION  FOfi  ADMINISTRATION  DE  BONIS  NON." 

Sueeogate's  Cotjet,  New  Yoek  County. 


In  the  matter  of  the  amplication  for 
letters  of  administration  on  the 
goods,  chattels,  and  credits  left 
unadministered  of 


A.  B., 

deceased. 


To  EoBEET  C.  HuTCHiNGS,  Esquire, ' 

Surrogate  of  the  county  of  New  York. 

The  petition  of  0.  D.  respectfully  shows : 
■  I.  That  your  petitioner  is  a  resident  of  No.  120  Bond  street, 
in  the  city  of  New  York,  and  is  the  grandson  of  the  said  A.  B., 
deceased,  and  is  of  full  age. 

II.  That  said  deceased  died  of  pneumonia,  at  120  Bond  street, 
in  New  York  city,  on  the        day  of  ,  187  . 

ill.  That  letters  of  administration  upon  the  goods,  chattels, 
and  credits  of  the  said  A.  B.,  deceased,  were  duly  granted  by  the 
surrogate  of  the  county  of  New  York,  on  the        day  of  , 

187  ,  unto  J.  B.,  the  widow  of  said  A,  B.,  deceased. 

IV.  That  said  J.  B.,  the  administratrix  of  the  estate  of  said 

A.  B.,  deceased,  has  since  departed  this  life,  on  the        day  of 

,  187  ,  leaving  certain  property  and  assets  of  the  said  A. 

B.  still  unadministered. 

V.  That  your  petitioner,  has,  to  the  best  of  his  ability,  ascer- 
tained and  estimated  the  personal  estate  of  which  the  said  A.  B. 
died  possessed,  and  the  value  of  the  same  does  not  exceed  the  sxun 
of  one  thousand  dollars. 

VI.  And  your  petitioner  has  been  informed,  and  believes,  that 
said  deceased  left  him  surviving  \state  names  and  residences  of 
next  of  liin,  as  in  Form,  53],  his  only  next  of  kin. 

VII.  That  said  deceased  was  a  retailer  of  hardware,  at  No. 

street,  in  New  York  city,  and  was  at,  or  immediately 
previous  to  his  death,  an  inhabitant  of  the  county  of  New  York. 

'  Ante,  p.  172  ;  2  iJ.  ,S.  78,  g  46. 
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Your  petitioner  therefore  prays  tliat  letters  of  administration 
de  honis  non  of  the  goods,  chattels  and  credits  of  the  said  de- 
ceased so  left  unadministered  as  aforesaid,  may  be  granted  by  the 
surrogate  of  the  county  of  New  York  to  your  petitioner. 

[Signahire.'] 
[  Verification.'] 

No.  58. 

LETTERS  OF  ADMINISTRATION  DE  BONIS  NON.' 

The  People  of  the  State  oe  New  Yoek, 

By  the  grace  of  God  free  and  inde-pendent. 

To  C.  D.,  one  of  the  next  of  kin  of  A.  B.,  deceased,  late  of  the 
county  of  New  York,  send  greeting. 
Whereas,  The  said  A.  B.,  at  the  time  of  his  death,  was  an  in- 
habitant of  the  said  county,  and,  as  is  alleged,  lately  died  intestate, 
having  whilst  living,  and  at  the  time  of  his  death,  goods,  chattels, 
or  credits  within  this  State,  by  means  whereof  the  ordering  and 
granting  administration  of  all  and  singular  the  said  goods,  chattels, 
and  credits,  and  also  the  auditing,  allowing,  and  final  discharging 
the  account  thereof  doth  appertain  nnto  us  ;  and  we  being  desirous 
that  the  goods,  chattels,  and  credits  of  the  said  deceased  which  are 
still  imadministered  may  be  well  and  faithfully  administered,  ap- 
plied and  disposed  of,  do  grant  unto  you,  the  said  C.  D.,  full  power 
by  these  presents,  to  administer  and  faithfully  dispose  of  all  and 
singular  the  said  goods,  chattels  and  credits,  which  are  still  unad- 
ministered; to  ask,  demand,  recover,  and  receive  the  debts  which 
Tinto  the  said  deceased,  whilst  living,  and  at  the  time  of  his  death 
did  belong ;  and  to  pay  the  debts  which  the  said  deceased  did  owe, 
as  far  as  such  goods,  chattels,  'and  credits  will  thereto  extend,  and 
the  law  require ;  hereby  requiring  you  to  make,  or  cause  to  be 
made,  a  true  and  perfect  inventory  of  all  and  singular,  the  goods, 
chattels  and  credits  of  the  said  deceased,  which  shall,  or  have  come, 
to  your  hands,  possession  or  knowledge ;  and  the  same  so  made  to 
exhibit,  or  cause  to  be  exhibited,  into  the  office  of  the  surrogate  of 
the  said  county,  at  or  before  the  expiration  of  three  months  from 
the  date  hereof;  and  also  to  render  a  just  and  true  account  of  ad- 
ministration, when  thereunto  required.  And  we  do  by  these  pres- 
ents depute,  constitute,  and  appoint  you,  the  said  0. 1).,  adminis- 
trator of  all  and  singular,  the  goods,  chattels,  and  credits  still  nn- 
administered,  which  were  of  the  said  A.  B.,  deceased. 

In  testimony  whereof  [etc.,  as  in  Form  1]. 
'  Ante,  p.  173. 
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No.  59. 

AffldaTit  to  obtain  Order  to  sell  Perishable  Property." 

Sueeogate's  Cottet,  New  Toek  County. 

In  the  matter  of  the  goods,  c&c,  of 
A.  B., 

deceased. 

[  Venue.] 

M.  JST.,  being  duly  sworn,  says,  that  lie  is  a  clerk  in  the  office 
of  S.  E.,  Esq.,  the  public  administrator  of  the  county  of  Ifew 
York;  that  on  th«  day  of  ,  1870,  A.  B.,  of 

No.         ,  street,  in  the  city  of  New  York,  died  intestate 

at  said  city,  leaving  certain  goods,  chattels  and  effects  in  the  city 
and  county  of  New  York ;  that  no  notice  has  been  received  by  the 
said  public  administrator  that  any  one  entitled  to  a  distributive 
share  in  the  estate  of  said  A.  B.  is  a  resident  of  the  city  of  New 
York,  and  that  the  said  public  administrator,  by  virtue  of  his  of- 
fice as  such,  did,  on  the  day  of  ,  18T0,  take  pos- 
session of,"  and  now  holds,  the  said  goods,  chattels  and  effects  of 
the  said  A.  B.,  deceased,  which  were  in  the  city  and  county  of 
New  York  at  the  time  of  his  decease,  or  which  have  since  come 
therein ;  that  the  said  deceased  was  in  his  lifetime  a  dealer  in 
country  produce,  at  No.  ,  street,  in  the  city  of  New 
York,  and  that  the  stock  of  goods  in  the  said  store,  which  has  been 
taken  possession  of .  by  the  said  public  administrator,  consists  of 
the  butter,  eggs,  vegetables,  and  dressed  poultry  shown  by  the  an- 
nexed inventory,. marked  Exhibit  A,  and  that  the  whole  thereof  is 
now  in  a  perishing  condition. 

[Signature^ 
[Jurat.'] 

No.  60. 

ORDER  FOR  SALE  OF  PERISHABLE  PROPERTY. 

At  a  surrogate's  court  Teto.,  as  in  Form  12'1. 
[Title.-] 

On  reading  and  filing  the  affidavit  of  M.  N.,  hereto  annexed, 
by  which  it  appears  that  S.  E.,  Esq.,  the  public  administrator  of 
the  city  of  New  York,  has  in  his  charge,  by  virtue  of  his  office, 

<  '  Ante,  p.  1Y6. 
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certain  property  (which  is  described  in  an  inventory  attached  to, 
and  made  part  of,  said  aflSdavit),  and  that  such  property  is  in  a 
perishing  condition ; 

Ordered:  That  the  said  S.  K.,  Esq.,  public  administrator  of 
the  city  of  I^ew  York,  sell  at  public  auction  the  property  described 
in  the  said  affidavit  and  iaventory,  and  that  such  sale  take  place  on 
the  day  of  ,  187    ,  or  on  such  adjourned  days  as 

the  said  public  administrator  shall  designate. 

No.  61. 

Proceedings  by  Public  Administrator  for  an  Order  to  seize   Personal 
Property  to  prevent  Waste.' 

I.  Petition  for  order. 
ITitle.] 

To  the  surrogate  of  ths  county  of  New  Yorh : 

The  petition  of  S.  R.,  public  administrator  in  the  city  of 
New  York,  respectfully  shows,  upon  his  information  and  belief, 
that  A.  B.,  late  of  Chicago,  Illinois,  died  in  the  city  of  l^ew  York, 
on  the  day  of  ,  187    ,  intestate,  leaving  certain 

goods,  chattels  and  effects  in  the  city  and  county  of  New  York, 
and  that  the  said  property  is  in  danger  of  waste  and  embezzlement. 
He  further  shows,  upon  his  information  and  belief,  that  the  said 
A.  B.  left  him  surviving,  M.  B.,  his  widow,  of  full  age,  and  W.  B. 
and  S.  B.,  both  minors  under  the  age  of  twenty-one  years,  his  only 
children,  and  only  next  of  kin,  all,  at  the  time  of  the  death  of  the 
said  intestate,  and  still,  residents  of  the  city  of  New  York,  and  for 
proof  of  the  all^ations  herein  contained  the  public  administrator 
refers  to  the  affidavit  of  W.  S.,  a  creditor  of  the  said  intestate, 
hereto  annexed. 

The  public  administrator,  pursuant  to  the  statute  in  such  case 
made  and  provided,  applies  to  the  surrogate  for  an  order  authoriz- 
ing him  to  take  charge  of,  seize,  and  secure  the  goods  and  property 
of  the  said  A.  B.,  deceased,  intestate. 

S.  E., 

[^Dated.l  Public  administrator. 

[  Verification.^ 

II.  The  affidavit  to  accompajiy  petition. 
[Title.] 
[  Venue.] 

W.  S.,  of  the  city  of  New  York,  being  duly  sworn,  says,  that 
he  is  a  creditor  of  A.  B.,  late  of  Chicago,  Illinois,  the  person 

'  Ante,  p.  180. 
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referred  to  in  the  annexed  petition.  That  the  said  A.  B.  died 
in  the  city  of  New  York,  on  the  day  of  ,  187     . 

That  he  left  him  surviving,  M.  'B.,  of  full  age,  his  widow, 
and  W.  B.  and  S.  B.,  minors,  his  only  children,  and  only  next  of 
kin,  and  that  the  said  widow  and  next  of  kin  of  the  said  intestate 
resided  at  the  time  of  his  death,  and  stUl  reside,  in  the  city  of 
New  York.  That  the  said  A.  B.  died  possessed  of  a  stock  of  dry 
goods  of  the  value  of  upwards  of  ten  thousand  dollars,  in  his  late 
store,  No.        ,  street,  in  the  city  of  New  York.     That 

the  said  store,  and  the  stock  of  goods  therein. contained,  have  been, 
since  the  death  of  the  said  A.  B.,  in  the  possession  of  the  clerks 
formerly  employed  in  the  said  store.  That  no  responsible  person 
has  been  in  charge  thereof,  and  that  portions  of  the  said  goods,  to 
the  amount  of  upwards  of  one  thousand  dollars,  have  been  disposed 
of  and  carried  away,  apparently  under  the  direction  of  the  clerks 
in  the  said  store.  And  this  deponent  further  says,  that  the  said 
goods  are  in  danger  of  waste  or  embezzlement,  and  that,  as  this 
deponent  believes,  it  will  be  for  the  benefit  of  the  estate  of  the 
said  deceased  to  have  the  said  goods  seized  and  secured. 

W.  S. 
[Jurat.'] 

No.  62. 

ORDER. AUTHORIZING  SEIZURE.' 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 
\Title^^ 

On  reading  and  filing  the  ap^cation  of  S.  E..,  the  public  ad- 
ministrator in  the  city  of  New  York,  and  the  affidavit  of  W.  S., 
a  creditor  of  the  said  A.  B.,  deceased,  by  which  it  appears  that 
the  widow  and  next  of  kin  of  the  said  intestate,  entitled  to  a 
distributive  share  in  his  estate,  resided  in  the  city  of  New  York 
at  the  time  of  the  death  of  the  said  intestate,  and  stUl  reside  in 
the  said  city;  and  that  the  stock  of  dry  goods  of  the  said  de- 
ceased in  his  late  store,  No.  ,  street,  in  the  city  of  New 
York,  are  in  danger  of  waste  and  embezzlement;  and  that  it 
would  be  for  the  benefit  of  the  estate  of  the  said  intestate  to  have 
the  said  stock  of  goods  seized  and  secured. 

Ordered :  That  the  said  S.  K.,  public  administrator  in  the  city 
of  New  York,  be,  and  he  hereby  is,  authorized  to  take  charge  of, 
seize  and  secure  the  stock  of  my  goods,  property  and  efEects  of 
the  said  A.  B.,  deceased,  in  the  store  lately  occupied  by  the  said 
deceased,  at  No.         ,  street,  in  the  city  of-  New  York. 

'  ArUe,  p.  180. 
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No.  63. 

NOTICE  OF  APPLICATION  FOR  ADMINISTRATION.' 

Public  Adminibteatok's  Office. 

Notice  is  hereby  given  to  tie  relatives  and  next  of  kin  of  A. 
B.,  deceased,  and  wlio  is  alleged  to  have  died  intestate,  that  I  shall 
apply  to  the  surrogate  of  the  county  of  New  York,  for  letters  of 
administration  upon  the  estate  of  the  said  intestate,  on  the 
day  of  next,  at  ten  o'clock  in  the  forenoon. 

S.  B.  E., 
Puhlio  Adni'r. 
[Bate.'] 

No.  64. 

Notice  that  Pnblic  Administrator  will  take  Administration.* 

Public  Administeatoe's  Office,         \ 
CouET  House,  Beookltit,  IST.  T.  f 
Notice  is  hereby  given  to  the  relatives  and  next  of  kin  of  A. 
B.,  late  of  the  city  of  Brooklyn,  deceased,  and  who  is  alleged  to 
have  died  intestate,  that  the  effects  of  the  said  intestate  in  the 
hands  of  the  public  administrator  will  be  administered  and  dis- 
posed of  by  him  according  to  law,  unless  the  same  be  claimed  by 
some  lawful  executor  or  administrator  of  the  deceased,  by  the 
day  of  next. 

HENET  J.  CULLEN,  Je., 

PubUo  Ad/n^r. 
[_Date.] 

No.  65. 

Sueeogate's  Couet,  County  of  Kings. 


In  the  matter  of  the  admmistra- 
Uon  of  the  goods^  chattels  and 
credits  of 

A.  B., 

deceased. 


City  of  Brooklyn,  Cowrdy  of  Kings,  ss. : 

H.  J.  C,  Jr.,  the  public  administrator  in  the  county  of  Kings, 
being  duly  sworn,  says  that  he  is  informed  and  believes  that  me 

'  See  ante,  p.  181.  '  See  ante,  p.  182. 
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said  A.  B.,  late  of  Brooklyn,  Kings  county,  deceased,  departed 
this  life  at  Brooklyn,  on  the  day  of  last,  leaving  prop- 

erty and  effects  o±  which  this  deponent  is  authorized  by  law  to 
take  charge,  the  value  of  which  is  about  the  sum  of  seventy-five 
dollars.  That  deponent  has  caused  the  service  and  publication  of 
the  notice  required  by  law,  as  appears  by  affidavit  annexed  hereto ; 
that  no  claim  has  been  made  according  to  law,  and  that  deponent 
has  taken  upon  himself  the  administration  of  the  estate  of  the'de- 
ceased. 

H.  J.  C,  Je., 

PubUa  AdrrCr. 
[Jurat.'] 

\_Annex  to  this  an  affida/oit  showmg  due  service  a/nd  publication 
of  the  notice  in  Form  64.] 

]f  0.  66. 

PETITION  FOR  LETTERS  OF  .COLLECTION.' 

{Title.] 

To  R.  C.  H.,  Surrogate  of  the  Cownty  of  New  York  : 

The  petition  of  A.  B.,  of  16  Wall  street,  in  the  city  of  'New 
York,  respectfully  showeth : 

I.  That  your  petitioner  is  the  sole  executor  named  in  the  in- 
strument in  writing  purporting  to  be  the  will  of  C.  D.,  late'  of  the 
city  of  New  York,  deceased. 

II.  That  the  said  instrument  was  on  the  day  of  , 
1875,  prcroounded  for  probate  before  the  surrogate  of  the  county 
of  New  York,  and  the  probate  thereof  is  contested,  whereby  a  de- 
lay is  necessarily  produced  in  granting  letters  testamentary  or  of 
administration,  and  it  is  uncertain  when  such  contest  will  be 
terminated. 

III.  That  the  property  of  said  deceased  consists,  in  part,  of 
[state  the  nature  of  the  assets,  e.  g.,  a  stock  of  goods  of  a  grocery 
store],  and  that  it  is  necessary  that  immediate  steps  should  be  taken 
for  the  preservation  or  disposal  thereof. 

IV.  That  your  petitioner  has,  to  the  best  of  his  ability,  esti- 
'mated  and  ascertained  the  value  of  the  personal  property  of  which 

the  deceased  died  possessed,  and  that  the  same  does  not  exceed  in 
value  the  sum  of  two  thousand  dollars. 

y .  Your  petitioner  further  shows,  that  the  said  deceased,  at  or 
immediately  previous  to  his  death,  was  an  inhabitant  of  the  county 
of  New  York,  and  that  he  is  informed  and  believes  that  the  surro- 

'  See  ante,  p.  193. 
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gate  of  the  county  of  'New  York  has  power  in  his  discretion  to 
issue  special  letters  of  admiaistration,  authorizing  the  preservation 
and  collection  of  the  goods  of  the  deceased. 

Tour  petitioner,  therefore,  prays  that  that  such  letters  may  be 
issued  to  him  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided. 

[Date.]  [Signature.] 

[  Verification.] 

No.  67. 

LETTERS  OF  COLLECTOR  AND  RECEITER.' 

T.  Letters  of  Collector. 
The  People  of  the  State  of  New  Yoek, 
To  A.  B.,  send  greeting  : 

Whereas,  a  paper  has  Tseen  propounded  for  probate  before  the 
surrogate  of  the  county  of  New  York,  as  the  last  wUl  and  testar 
ment  of  0.  D.,  late  of  the  city  of  New  York,  deceased,  and  a 
contest  exists  relative  such  probate,  and  a  delay  is  thereby  neces- 
sarily produced  in  granting  letters  testamentary  or  of  administra- 
tion upon  the  estate  of  said  deceased ; 

Know  ye,  that  we,  being  desirous  that  the  goods,  chattels  and 
credits  of  said  deceased  may  be  collected  and  preserved,  do  grant 
unto  you,  the  said  A.  B.,  full  power  by  these  presents,  to  collect, 
recover  and  receive  the  said  goods,  clmttels  and  credits  of  the  said 
deceased ;  and  to  secure  the  same  at  such  reasonable  expense  as 
the  surrogate  of  the  county  of  New  York  shall  allow,  and  to  sell 
such  of  the  said  goods  as  are  perishable,  under  the  direction  of  the 
said  surrogate,  after  the  same  shall  have  been  appraised,  hereby 
requiring  you  to  make,  immediately,  a  true  and  perfect  inventory 
of  all  and  singular  the  goods,  chattels  or  credits  of  said  deceased, 
and  return  the  same  to  our  said  surrogate,  within  three  months 
from  the  date  of  these  presents ;  and  also  to  render  a  just  and  true 
account  of  your  administration,  as  such  collector,  whenever  re- 
quired by  our  said  surrogate,  and  faithfully  to  deliver  up  the  goods, 
diattels  and  credits  of  said  deceased,  to  any  person  or  persons  who 
shall  be  appointed  executors  or  administrators  of  the  said  CD., 
deceased,  or  to  such  other  person  as  shall  be  authorized  to  receive 
the  same  by  said  surrogate. 

In  testimony  whereof  [etc.,  as  in  Form  1]. 


'  See  ante,  p.  194. 
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II.  Letters  of  Recewer} 

The  People  of  the  State  of  !N"ew  Yoke 
To  A.  B.,  send  greeting : 

Whereas,  a  paper  has  been  propounded  for  probate  before  the 
surrogate  of  the  county  of  ISTew  York,  as  the  last  will  and  testa- 
ment of  C.  D.,  deceased,  and  a  contest  exists  relative  to  such  pro- 
bate ;  and  a  delay  is  thereby  necessarily  produced  in  granting  let- 
ters testamentary  or  of  administration  upon  the  estate  of  said 
deceased : 

Know  ye,  that  we,  being  desirous  that  the  rents  of  real  estate 
of  said  deceased  may  be  collected  and  preserved,  do  grant  unto 
you,  the  said  A.  B.,  full  power,  by  these  presents,  to  collect, 
recover  and  receive  the  rents  of  real  estate  of  the  said  deceased ; 
and  to  secure  the  same,  at  such  reasonable  expense  as  the  surrogate 
of  the  county  of  If  ew  York  shall  allow ;  and  also  to  render  a  just 
and  true  account  of  your  receivership  as  such  receiver,  whenever 
required  by  our  said  surrogate,  and  faithfully  to  deliver  up  the 
rents  of  the  real  estate  of  said  deceased,  to  any  person  or  persons 
who  shall  be  appointed  executors  or  administrators  of  the  said  C. 
D.,  deceased,  or  to  such  other  person  as  shall  be  authorized  to 
receive  the  same  by  said  surrogate.  And  your  authority  as  such 
receiver  is  subject  to  the  restrictions,  requirements,  and  provisions 
of  the  order  of  the  surrogate,  entered  on  the  day  of  , 

18Y    ,  in  the  matter  of  said  appointment. 

In  testimony  whereof  {etc.,  as  in  Form,  1]. 

No.  68. 

Application  for  Subpcena  to  Discover  Concealed  Property." 

\Titu:\ 

[  Venue.] 
A.  B.,  of  the  town  of 'M.,  in  said  county,  being  duly  sworn. 


I.  That  he  is  [the  executor  of  the  last  will  and  testament  of 
J.  D.,  late  of  said  town,  deceased],  or  [the  administrator  of  the 
goods,  chattels  and  credits  of  J.  D.,  deceased],  and  that  [letters 
testamentary],  or  [of  administration],  were  issued  to  deponent  by 
this  court  on  the  12th  day  of  May  last  past. 

'  By  Z.  ISW.'c.  359,  §  18,  the  surrogate  of  the  county  of  New  York  is  authorized 
to  appoint  a  receiver  in  certain  casea  (see  ante,  p.  191). 
»  See  ante,  p.  200 
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II.  That  deponent  lias  made  search  and  inquiry  for  the  goods, 
chattels  and  credits  of  said  deceased,  and  from  such  inquiry  de- 
ponent helieves  that  some  of  such  chattels,  to  wit :  [descrioe  the 
property],  [which  were  in  possession  of  the  said  deceased  at  the 
time  of  his  death],  or  [which  were  in  the  possession  -of  the  de- 
ceased within  two  years  prior  to  his  decease],  are  [withheld],  or 
[concealed]  by  J.  K.  and  L.  M.,  [who  were  about  the  person  of 
the  deceased,  prior  to  his  decease],  or  [in  whose  hands  the  said 
effects  of  the  deceased  have  fallen]. 

III.  That  deponent  has  demanded  such  articles  from  the  said 
A.  B.  and  0.  D.,  who  have  refused  to  deliver  the  same  to  the  de- 
ponent. , 

rV.  Deponent  further  says,  that  the  reasons  aud  grounds  for 
deponent's  belief  that  such  property  belongs  to  the  estate  of  the 
deceased  are  [his  personal  knowledge  that  the  said  deceased  owned 
them],  or  [information  derived  from  K.  S.  and  T.  TJ.,  whose  affi- 
davits are  hereunto  annexed],  and  deponent  prays  the  aid  of  this 
courts  for  the  recovery  and  discovery  of  such  property,  and  that  a 
subpoena  issue  out  of  this  court  to  [nmning  the  persons],  requiring 
them  to  appear  at  a  time  and  place  therein  to  be  specified,  for  the 
purpose  of  being  examined  touching  the  estate  and  effects  of  the 
said  deceased. 

[Signature.] 

[Jurat.'] 

No.  69. 

ORUER  FOR  SUBP(ENA.' 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 
[Title.] 

On  reading  and  filiag  the  affidavits  of  A.  B.,  E.  T.  and  T.  U., 
by  which  it  satisfactoijly  appears  that  there  are  reasonable  grounds 
for  suspecting  that  certaia  effects  which  were  the  property  of  the 
above-named  deceased,  are  concealed  or  withheld,  and  0.  D.,  the 
executor  of  the  will  of  said  deceased,  asking  for  a  subpoena  requir- 
ing J.  K.,  L.  M.  and  K.  S.,  to  appear  and  be  examined  in  relation 
thereto ; 

Ordered,  That  a  subpoena  issue  under  the  seal  of  this  court,  to 
the  said  J.  K.,  L.  M.  and  E.  S.,  requiring  them  to  appear  before 
our  surrogate  of  the  county  of  New  York,  on  the  day  of 

,  1874,  at  the  surrogate's  office,  in  the  city  of  New  York,  at 
eleven  o'clock  in  the  forenoon  of  that  day,  to  be  examined  touching 
the  estate  and  effects  of  the  said  deceased. 

'  See  anU,  p.  200. 
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No.  70. 

ORDER  FOR  BOND  OR  WARRANT.' 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 
\Title?^ 

It  appearing  from  the  testimony  in  this  matter,  that  certain 
effects  of  the  above-named  deceased,  to  wit :  \des<y)'ihe  the  prop- 
erty], are  [concealed]  or  [withheld]  by  Gr.  B.,  of  No.  street, 
in  the  city  of  New  York, 

Ordered,  If  the  said  G.  B.  shall  not,  within  five  days  after  the 
service  of  the  copy  of  this  order  on  him,  give  a  bond  to  J.  D.,  ex- 
ecutor of  the  will  of  the  said  deceased,  in  the  penalty  of 
with  two  or  more  sureties  to  be  approved  by  the  surrogate,  con- 
ditioned that  the  obligors,  will  account  for  and  pay  to  said  execu- 
tor the  full  value  of  the  property  above  named,  whenever  it  shaU 
be  determined  in  any  suit  to  be  brought  by  said  executor  thait  said 
property  belongs  to  the  estate  of  said  deceased,  that  a  warrant 
issue  to  the  sheriff  and  constables  of  the  county,  to  search  for  and 
seize  such  property  according  to  law. 

No.  71. 

ORDER  APPOINTING  APPRAISERS." 

At  a  surrogate's  court  {eto.,  as  in  Form  12.] 


In  the  matter  of  the  administra- 
tion of  the  goods,  chattels  and 
credits  of 


A.  B., 


Upon  the  apj)lication  of  0.  D.,  administrator,  &c.,  of  the  said 
A.  B.,  deceased,  it  is  ordered  that  J.  K.  and  L.  M.,  both  of  the 
town  of  Tonkers,  in  the  county  of  Westchester,  two  disinterested 
persons,  be,  and  they  are  hereby  appointed  appraisers  of  the  prop- 
erty of  the  said  A.  B.,  deceased,  to  estimate  and  appraise  the  same 
on  their  taking  and  subscribing  the  oath  required  by  the  statute  in 
such  cases  made  and  provided. 

'  See  ante,  p.  201.  '  See  ante,  p.  212. 


FORMS.  535 


Inventory  and  Appraisal. 


No.  72. 

INVENTORY  AND  APPRAISAL.' 

(I.)  Notioe  of  appraisement  am,d  makvng  of  inventory. 

To  the  legatees,  next  of  kin,  and  to  all  persons  interested  in 
the  estate  of  A.  B.,  late  of  Brooklyn,  Kings  County,  deceased: 

Notice  is  hereby  given,  that  the  undersigned,  the  administra- 
tor, &c.,  of  said  deceased,  with  the  aid  of  J.  K.  and  L.  M.,  the 
sworn  appraisers  appointed  by  the  surrogate  of  the  county  of 
Kings,  to  estimate  and  appraise  the  personal  property  of  the  said 
deceased,  wiU  proceed  to  make  an  appraisement  and  inventory  of 
all  the  goods,  chattels  and  predits  of  said  deceased,  at  the  late  resi- 
dence of  the  said  deceased,  No.  street,  in  the  city  of 
Brooklyn,  on  the  2ith  day  of  May,- 1875,  at  ten  o'clock  in  the 
forenoon. 

[Date^ 

CD., 

Administrator. 
(II.)  Appraiser'' s  oath. 

[  Yenue^ 

I,  J.  K.,  of  the  town  of  Tonkers,  in  said  county,  appraiser, 
duly  appointed  by  the  surrogate  of  the  said  county  of  W  estchester, 
do  swear  and  declare,  that  I  will  truly,  honestly  and  impartially 
appraise  the  personal  property  of  A.  B.,  late  of  the  said  county  of 
Westchester,  deceased,  which  shall  be  for  that  purpose  exhibited 
to  me,  to  the  best  of  my  knowledge  and  ability. 

[Jurat^ 

[Signature.'] 

(III.)  Inventory. 

A  true  and  perfect  inventory  of  all  the  goods,  chattels  and 
credits  which  were  of  A.  B.,  late  of  the  town  of  Tonkers,  in  the 
county  of  Westchester,  deceased,  made  by  the  administrator,  &c., 
of  the  said  deceased,  with  the  aid,  and  in  the  presence  of  J.  K. 
and  L.  M.,  both  of  the  said  county  of  "Westchester,  they  having 
been  duly  appointed  and  sworn  appraisers ;  containing  a  full,  just 
and  true  statement  of  all  the  personal  propert;^  of  the  said  de- 
ceased which  has  come  to  the  knowledge  of  the  said  administrator, 
and  particularly  of  all  moneys,  bank  bills,  and  other  circulating 
medium  belonging  to  the  said  deceased,  and  of  all  just  claims  of 
said  deceased,  against  said  administrator,  and  of  aU  bonds,  mort- 
gages, notes,  and  other  securities  for  the  payment  of  money,  be- 

"  See  anie,  p.  213. 
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longing  to  the  said  deceased,  specifying  the  names  of  the  debtors 
in  each  security,  the  date,  the  sum  originally  payable,  the  indorse- 
ments thereon,  with  their  dates  and  the  sum  which,  in  the  judg- 
ment of  the  appraisers,  may  be  collectable  on  such  security. 

Upon  the  completion  of  this  inyentory,  duplicates  thereof 
have  been  made,  and  signed  at  the  end  thereof  by  the  appraisers. 

I.  Spedfio  articles  set  off  to  widow. 

{^Here  enumerate  the  arbicles  coming  within  the  statute  (2  R. 
8.  83,  §  9,  as  am'd  by  L.  1874,  c.  470,  ante,  p.  210),  and  which 
are  included  in  the  inventory  without  ieimg  appraised.'] 

II.  $150  worth  of  personal  property  set  off  to  widow. 

In  addition  to  the  above  enumerated  articles  exempt  from  ap- 
praisal, the  appraisers,  in  the  exercise  of  their  discretion,  pursuant 
to  the  statute,  set  apart  the  following  articles  of  necessary  house- 
hold furniture,  provisions,  and  other  personal  property,  for  the  use 
of  the  widow  and  minor  children  of  the  testator,  the  same  not  ex- 
ceeding in  value  one  hundred  and  fifty  dollars  : 

Dollars.  '  Cents. 
{^Here  enumerate  the  articles  set  apart  to  the  widow, 

under  L.  1842,  c.  157,  §  2,  ante,  p.  211,  amd  which 

are  to  he  appraised."] 

III.  Chattels  i/n  possession  having  an  ascertainable  valv^. 

[^Here  enumerate  a/nd  describe  such  articles  as  house- 
hold fu/rniture,  stock  in  trade,  tools,  fa/rmi/ng  im- 
plements, (&c.,  other  than  those  specified  above,  and 
set  opposite  each  its  appraised  val/ue,  e.  g.]  : 

Household  Ftjenituke  at  No.  48th  stheet,  New  Toek. 

Fi/rst  Floor — Front  Parlor. 

About  sixty  yards  of  Brussels  carpet $50  00 

Set  of  window  curtains  and  ornaments 150  00 

Pair  of  window  shades,  $6  ;  mahogany  sofa,  $25 ...  31  00 

Two  mahogany  couches,  $40 ;  rocEng  chair,  $7. . . .  47  00 
Six  mahogany  chairs,  $18 ;  two  mahogany  tabouretts, 

$8 26  00 

Large  mirror,  $80 ;  one  pair  of  candelabras,  $40. . . .  120  00 

Mahogany  stand,  $3 ;  astral  lamp,  $9 12  00 

{Back  Parlor  similar  list,  and  so  with  the  other  rooms  of  the 

house.] 
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IV.  Things  in  action  considered  good. 

[^Here  enumerate  and  describe  the  stocks,  londs,  c&c, 
in  the  manner  requi/red  hy  2  H.  S.  84,  §  12,  e.  g.]  : 

Bond  made  by  Jonatliaii  Little  to  tlie  deceased,  dated 
the  first  day  of  October,  in,  the  year  1859,  condi- 
tioned for  the  payment  of  the  sum  of  nine  thousand 
dollars,  on  the  first  day  of  October,  in  the  year, 
1860,  with  interest  at  the  rate  of  seven  per  cent,  per 
annum,  payable  half  yearly :  Secured  by  a  mort- 
gage of  real  estate  in  the  city  of  New  Tork,  made 
by  the  said  Jonathan  Little  and  his  wife,  bearing 
even  date  with  the  bond $9,000  00 

The  payment  of  interest  is  indorsed  on  this  bond  up 
to  the  first  day  of  April,  1855. 

titerest  now  due  on  this  bond $ 

Promissory  note,  made  by  Thomas  Shaw  to  the  de- 
ceased, or  order,  dated  the  first  day  of  February, 
1857,  for  three  thousand  dollars,  payable  on  de- 
mand, with  interest , , .  3,000  00 

Interest  now  due  on  this  note $ 

The  following  accounts  are  due  to  the  deceased : 

Account  against  John  Green,  20th  March,  1857  . . .  $125  00 

"  "      Heniy  Jones,  15th  April,  1858....  280  00 

Twenty-five  shares  of  the  capital  stock  of  the  Green- 
wich Insurance  Company,  in  the  city  of  New 
Tork ;  certificate  number  198 — ^par  value,  twenty- 
five  dollars  each  share ;  present  actual  value,  one 
hundred  and  five  per  cent 656  25 

Due  to  the  deceased  from  C.  D.,  the  said  administra- 
tor, for  money  borrowed  without  interest,  two 

.    thousand  dollars 2,000  00 

The  interest  of  the  deceased  in  the  stock  in  trade, 
effects  and  credits  of  the  late  firm  of  "  T.  &  B.," 
hardware  merchants  in  the  city  of  New  York, 
composed  of  the  said  deceased  and  J.  T.,  and  in 
which  the  said  testator  owned  the  one-half  share 
and  interest.  The  accounts  and  affairs  of  the  said 
partnership  not  having  been  adjusted  and  closed, 
the  appraisers  are  not  able  to  state  the  exact  value 
of  this  interest.  From  the  information  they  have 
obtained,  the  value  of  the  said  interest  is,  in  their 
judgment,  not  less  than  ten  thousand  dollars . . .- .         10,000  00 

Money — ^in  specie,  at  the  residence  of  the  testator, 

at  the  time  of  his  death 220  00 

"        in  bills  of  the  Bank  of  America 1,575  00 


$26,856  25 
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V.  Things  in  action  not  considered  good,  and  chattels  having 
no  ascertainable  value. 

The  following  stocTes,  securities  and  accounts,  the 

appraisers  consider  of  no  vahie : 
Thirty-two  shares  of  the  capital  stock  of  the  "  Presi- 
dent, Managers  and  Company  for  erecting  a  bridge 
over  the  Eiver  Delaware,  near  the  town  of  Mil- 
ford,"  of  which  the  par  value  was  $50  per  share. 
Bond  made  by  James  Hazen  to  the  testator,  dated 
the  21st  June,  1836,  conditioned  for  the  payment 
of  $600  one  year  after  the  date,  with  interest. 
Promissory  note  made  by  Simon  "Ward  to  the  order 
of  John  King,  and  by  him  indorsed  to  the  testa^ 
tor,  dated  2d  October,  1840,  for  $400,  payable  six 
months  after  date,  duly  protested. 

Account  against  George  Brown $Y8  00 

"  «       Thomas  Jackson .....;....  95  00 

The  value  of  thefollowvng  chattels  the  appraisers 
home  not  been  able  to  ascertai/n : 
A  large  collection  of  autographs,  &e. 

(rV^.)  Oath  to  imoentory. 
[  Yenue.] 

C.  D.,  of  the  said  county,  being  duly  sworn,  says  that  he  is 
the  administrator  of  A.  B.,  late  of  the  town  of  Tonkers,  in  said 
county,  deceased,  and  that  the  foregoing  is  an  inventory  of  the 
personal  property  of  the  said  deceased ;  that  the  said  inventory  is 
in  all  respects  just  and  true;  that  it  contains  a  true  statement  of 
all  the  personal  property  of  the  said  deceased,  which  has  come  to 
the  knowledge  of  deponent,  and  particularly  of  all  moneys,  bank 
bills,  and  other  circulating  medium,  belonging  to  the  said  deceased ; 
and  of  all  just  claims  of  the  said  deceased  against  the  deponent, 
according  to  the  best  knowledge  of  the  deponent. 
[Jurat.'] 

[Signature.] 
No.  73. 

PROCEEDINGS  TO  COMPEL  RETURN  OF  INVENTORY.' 

I.  Petition  for  further  time  to  file  in/oentory. 
County  of  I^ew  Yoek,  Sijeeogate's  Couet. 
To  K.  0.  H.,  Surrogate  of  the  county  of  New  Yorh. 

The  petition  of  J.  B.,  of  the  city  of  ISTew  Tork,  widow,  respect- 
fully shows : 

'  See  ante,  p.  215. 
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I.  That  on  the  day  of  last  past,  your  petitioner 
was  duly  appointed  the  administratrix  of  the  goods,  chattels  and 
credits  of  A.  B.,  late  of  the  city  of  JSTew  York,  gentleman,  de- 
ceased, intestate,  her  late  husband. 

II.  That  the  personal .  property  of  the  said  A.  B.  consists  for 
the  most  part  of  the  undivided  distributive  share  to  which  the  said 
A.  B.  was  entitled  in  and  of  the  personal  estate  of  P.  B.,  lately 
deceased,  intestate,  his  brother.  That  "W".  B.  was  appointed  by 
the  said  surrogate  the  administrator  of  the  goods,  chattels  and 
credits  of  the  said  P.  B,,  deceased,  on  or  about  the  ,  day 
of  ,  187  .  That  the  period  for  the  settlement  of  the 
estate  of  the  said  P.  B.,  deceased,  has  not  yet  arrived,  and  that 
the  amount  of  the  share  thereof,  to  which  the  said  A.  B.  or  his 
estate  may  be  entitled,  can  not  yet  be  ascertained.  That  your  pe- 
titioner will,  therefore,  be  unable  to  exhibit  a  perfect  inventory  of 
the  personal  property  of  the  said  A.  B.,  deceased,  within  the  three 
months  limited  by  law.  Your  petitioner  prays  that  she  may  be 
allowed  four  months  further  time  to  return  such  inventory. 

[Signature.] 
[Bate.'] 

[  Verijioation.] 

IT.  Order  for  further  time  to  return  vnmentory} 
At  a  surrogate's  court  {etc.,  as  in  Form  12]. 
■ ^ 


In  the  matter  of  the  vn/oentory  of  the 
personal  property  of 


A.  B., 

deceased. 


On  reading  and  filing  the  petition  of  J.  B.,  the  administratrix 
of  the  goods,  chattels  and  credits  of  A.  B.,  late  of  the  city  of  New 
York,  deceased,  intestate,  praying  that  she  may  be  allowed  four 
months  further  time  to  return  an  inventory  of  the  personal  prop- 
erty of  the  said  intestate,,  and  reasonable  cause  therefor  being 
thereby  shown ; 

Ordered :  That  the  said  J.  B.,  administratrix  as  aforesaid,  be 
allowed  four  months  further  time  to  return  such  inventory.  ' 

'  See  ante,  p.  215. 
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III.  Petition  to  compel  the  return  of  an  mmentory. 

COTTNTT   OF   NeW  ToEK,  SubBOGATe's    CoTIET. 

To  E.  C.  H.,  Surrogate  of  the  county  of  New  Yorh. 

The  petition  of  J.  T.,  of  the  city  of  !N"ew  York,  respectfully 
shows : 

I.  That  your  petitioner  is  a  creditor  of  A.  B.,  late  of  the  city 
of  New  York,  deceased,  intestate,  and  that  there  is  justly  due  to 
him  from  the  estate  of  the  said  deceased  the  sum  of  [j<tate  the 
amount  of  the  debt  and  the  consideration  of  it,  showing  hovj  it 
arose  ;  e.  g.,  one  hundred  dollars,  for  goods  consisting  of  groceries 
for  his  household,  sold  and  delivered  to  the  said  A.  B.,  between 
the  day  of  ,  18Y  ,  and  the  day  of  , 
187  ,  at  the  city  of  JS'ew  York,  for  the  agreed  price  of  $100,  no 
part  of  which  has  been  paid]. 

II.  Your  petitioner  further  shows,  that  letters  of  administra- 
tion of  aU  and  singular  the  goods,  chattels  and  credits  of  the  said 
A.  B.,  deceased,  were,  on  the  day  of  last  past, 
granted  by  the  surrogate  of  the  county  of  New  York  to  J.  B.,  of 
the  city  of  New  York,  the  widow  of  the  said  intestate. 

III.  That  more  than  three  months  have  elapsed  since  the 
granting  of  the  said  letters,  and  that  the  said  J.  B.  has  neglected 
to  return  an  inventory  of  the  personal  property  of  the  said  intes- 
tate, and  haa  not  obtained  an  allowance  for  further  time  to  do  so. 
Therefore  your  petitioner  prays  that  a  summons  may  be  issued, 
requiring  the  said  administrator  to  appear  in  this  court  and  return 
an  inventory  of  the  personal  property  of  the  said  intestate  accord- 
ing to  law,  or  show  cause  why  an  attachment  should  not  be  issued 
against  him ;  and  that  your  petitioner  may  have  such  further  or 
other  relief  in  the  premises  as  may  be  just.  And  your  petitioner 
will  ever  pray,  &c.  {Signature.l 

IBate.'] 
[  VerifoaPion.'] 

lY.  Order  for  summons  to  return  im,ventory^ 
At  a  surrogate's  court  [etc.,  as  in  Form  12]. 

In  the  matter  of  the  goods,  chattels 
and  credits  of 

A.  B., 

deceased. 

On  reading  and  filing  the  petition  of  J.  T.,  a  creditor  of  the 
above  named  A.  B.,  deceased,  by  which  it  appears  that  J.  B.,  the 

'  See  ante,  p.  216. 
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administratrix  of  the  said  A.  B.,  lias  neglected  to  return  an  inven- 
tory of  all  the  goods,  chattels  and  credits  of  the  said  deceased,  or 
to  obtain  further  time  for  the  return  thereof,  and  that  more  than 
three  months  have  elapsed  since  the  date  of  the  letters  of  admin- 
istration granted  to  the  said  J.  B., 

It  is  ordered:  That  a  summons  issue  to  the  said  J.  B.,  the  ad- 
ministratrix of  the  said  deceased,  requiring  her  to  appear  in  this 
court  on  the  day  of  ,  ,  at  ten  o'clock  in  the 

forenoon  of  that  day,  and  return  an  inventory  of  the  personal 
property  of  the  said  A.  B.,  deceased,  or  show  cause  why -an  attach- 
ment should  not  issue  against  her. 

Y.  Order  for  attachment  for  not  returnvng  inventory} 

At  a  surrogate's  court  \eto.,  as  in  Form  12J. 
ITitle.] 

A  summons  having  been  heretofore  duly  issued  to  C.  D.,  the 
administrator  of  the  goods,  chattels  and  credits  of  A.  B.,  late  of  the 
city  of  New  York,  deceased,  intestate,  requiring  him  personally  to 
appear  in  this  court  on  this  day,  at  ten  o'clock  in  the  forenoon, 
and  return  an  inventory,  according  to  law,  of  the  personal  property 
of  the  said  intestate,  or  show  cause  why  an  attachment  should  not 
be  issued  against  him.  ]^ow,  on  reading  and  filing  the  affidavit  of 
J.  D.,  proving  the  due  and  personal  service'of  the  said  summons 
on  the  said  C.  D.,  on  the  day  of  instant ;  and  the 

said  0.  D.  having  failed  to  appear  and  return  such  inventory  on 
oath,  in  compliance  with  the  command  of  the  said  summons,  and 
not  having  obtained  further  time  to  return  the  same : 

Ordered :  That  an  attachment  issue  out  of  and  under  the  seal 
of  this  court  against  the  said  0.  D.,  administrator  as  aforesaid,  to 
be  directed  to  the  sheriff  of  the  city  and  county  of  New  York, 
commanding  him  to  attach  the  said  administrator,  and  commit  him 
to  the  common  jail  of  this  county,  there  to  remain  until  he  shall 
return  such  inventory  aforesaid,  on  oath,  according  to  law. 

VI.  Attachment  on  the  above  order} 
The  People  of  the  State  of  New  Yoek, 

To  the  sheriff  of  the  city  and  county  of  New  Yoric, 
greeting  : 

We  command  you  that  you  attach  CD.,  the  administrator  of 
-the  goods,  chattels  and  credits  of  A.  B.,  late  of  the  city  of  New 

'  See  ante,  p.  216. 
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York,  deceased,  intestate,  if  he  shall  be  found  in  your  bailiwick, 
and  conunit  him  to  the  common  jail  of  the  city  and  county  of  ISTew 
York,  there  to  remain  until  he  shall  return  an  inventory,  on  oath, 
according  to  law,  of  the  personal  property  of  the  said  intestate,  in 
compliance  with  the  command  of  a  summons  heretofore  duly  is- 
sued by  our  surrogate  of  the  county  of  New  York,  directed  to 
him,  requiring  him  to  appear  before  him  on  a  certain  day,  now 
past,  and  return  such  inventory,  or  show  cause  why  an  attachment 
should  not  be  issued  against  him,  and  duly  and  personally  served 
on  the  said  C.  D.,  before  the  return  day  thereof,  as  appears'  by 
satisfactory  proof  of  such  service,  duly  taken  and  had  before  our  said 
surrogate,  and  for  disobedience  to  which  said  summons  this  attach- 
ment is  issued,  pursuant  to  the  statute  in  such  cases  made  and 
provided ;  letters  of  administration  of  all  and  singular  the  goods, 
chattels  and  credits  of  the  said  intestate  having  been  heretofore,  in 
due  form  of  law,  granted  and  issued  by  the  said  surrogate  to  the 
said  C.  D.  And  you  are  to  make  and  return  to  our  said  surrogate, 
in  the  surrogate's  court  of  the  county  of  New  York,  on  Monday, 
the  day  of  instant,  wheresoever  the  said  court  shall 

then  be,  a  certificate,  under  your  hand,  of  the  manner  in  which 
you  shall  have  executed  this  writ ;  and  have  you  then  and  there 
this  writ. 

In  testimony  whereof  [etc.,  as  in  Form  1]. 

\The  attachment  must  ie  indorsed  as  follows,  in  accordance 
with  the  provisions  of  2  B.  S.  537,  §  14 :] 

ITiUe.] 

Attachment,  by  special  order  of  the  court,  against  C.  D.,  ad- 
ministrator, &c.,  of  A.  B.,  deceased,  intestate,  for  not  returning 
an  inventory  of  the  personal  property  of  the  said  deceased. 

E.  0.  H., 

Surrogate. 

VII.  Order  for  revocation  of  letters.'^ 

At  a  surrogate's  court  [etc.,  as  in  Form  12.] 

A  summons  having  heretofore  been  duly  issued  out  of  this 
court,  to  C.  D.,  the  administrator  of  the  goods,  chattels  and  credits 


'  Ante,  p.  217.  These  forms  for  the  revocation  of  the  letters  granted  to  an  ex- 
ecutor or  administrator,  may  be  adapted  to  the  kindred  cases  of  revocation,  where 
an  executor  or  administrator  neglects  or  refuses  to  pay  a  legacy,  or  to  render  an 
account,  pursuant  to  the  order  of  the  surrogate  (2  Jt.  S.  90,  §  46,  and  i  S.  S.  92,  §  53, 
and  ante,  pp.  850,  S11). 
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of  A.  B.,  late  of  tlie  city  of  New  York,  deceased,  intestate,  requir- 
ing tim  to  appear  in  this  court,  on  the  day  of  last 
past,  and  return  an  inventory,  according  to  law,  of  the  personal 
property  of  the  intestate,  or  show  cause  why  an  attachment  should 
not  be  issued  against  him  ;  and  satisfactory  proof  of  the  due  and 
personal  service  of  the  said  summons  on  the  said  C.  D.  having 
been  produced  and  filed;'  and  the  said  CD.  having  failed  to  ap- 
pear and  return  such  inventory,  on  oath,  in  compliance  with  the 
command  of  the  said  summons ;  and  not  having  obtained  further 
time  to  return  the  same ;  and  an  attachment  having  thereupon 
duly  issued  out  of  this  court,  directed  to  the  sherifi  of  the  city 
and  county  of  New  York,  commanding  him  to  attach  the  said  C. 
D.,  and  commit  him  to  the  common  jaU  of  the  said  county,  there 
to  remain  until  he  should  return  such  inventory  aforesaid,  on  oath, 
according  to  law,  in  compliance  with  the  exigency  of  the  said  sum- 
mons ;  and  the  said  sheriff  having  duly  returned  the  said  attach- 
ment, with  his  return  thereon  indorsed,  that  he  had  attached  the 
said  C.  D.,  and  committed  him  to  the  said  jail,  as  thereby  com- 
manded, on  the  •  day  of  last  past ;  and  the  said  0. 
D.,  after  being  so  committed  to  prison,  having  neglected  for  thirty 
days  to  make  and  return  such  inventory  aforesaid,  and  not  having 
yet  returned  the  same. 

Ordered :  That  the  letters  of  administration  of  all  and  singular 
the  goods,  chattels  and  credits  of*  the  said  A.  B.,  deceased,  intes- 
tate, heretofore  granted  and  issued  to  the  said  C.  D.,  bearing  date 
the  day  of  last  past,  be  revoked,  and  that  a  rev- 

ocation of  the  said  letters  issue  under  his  seal  of  office. 

YIII.  Revocation. 

The  People  of  the  State  of  New  Yoek, 

To  all  to  whom  tTi^se  f  resents  shall  come  or  may  concern, 
send  greeting : 

Whereas,  letters  of  administration  of  the  goods,  chattels  and 
credits  of  A.  B.,  late  of  the  city  of  New  York,  deceased,  intestate, 
were,  on  the  day  of  ,  in  the  year  one  thousand 

eight  hundred  and  sixty-nine,  duly  granted  and  issued,  by  our  sur- 
rogate of  the  county  of  New  York,  to  C.  D.,  of  the  city  of  New 
Yorkji 


And  whereas,  a  summons  was  heretofore  duly  issued  by  our 
said  surrogate,  directed  to  the  said  C.  D.,  administrator  of  all  and 
singular  the  goods,  chattels  and  credits  of  the  said  intestate,  requir- 
ing him  to  appear  before  him  on  the  day  last  past, 
at  ten  o'clock  in  the  forenoon,  and  return  an  inventorj',  according 
to  law,  of  the  personal  property  of  the  said  intestate,  or  show 
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cause  why  an  attaeliinent  should  not  be  issued  against  him ;  which 
said  summons  was  duly  and  personally  served  upon  the  said  C.  D., 
before  the  return  day  thereof,  as  appears  by  satisfactory  proof  of 
such  service,  duly  taken  and  had  before  our  said  surrogate.  And 
whereas  the  said  C.  D.  failed  to  appear  and  return  such  inventory, 
in  compliance  with  the  exigency  of  the  said  summons,  and  did  not 
obtain  further  time  to  return  the  same ;  whereupon  an  attachment 
was  duly  issued  by  our  said  surrogate,  under  his  seal  of  oflBce, 
directed  to  the  sheriff  of  the  city  and  county  of  New  York, 
commanding  him  to  attach  the  said  C.  D.,  and  commit  hiTn  to  the 
common  iau  of  the  said  county,  there  to  remain  until  he  should 
return  sum  inventory  aforesaid,  on  oath,  according  to  law,  in  com- 
pliance with  the  command  of  the  said  summons.  And  whereas 
the  said  sheriff  did  make  return  of  the  said  attachment,  that  he 
had  attached  the  said  C.  D.,  and  committed  him  to  the  said  jail, 
as  thereby  commanded,  on  the  day  of  last  past. 

And  whereas  the  said  0.  J).,  after  being  committed  to  prison,  did 
neglect  for  thirty  days  to  make  and  return  such  inventory  afore- 
said,  and  has  not  yet  returned  the  same.  Now,  therefore,  know 
ye  that,  in  pursuance  of  the  statute  in  such  case  made  and  provided, 
the  said  letters  of  administration  of  the  goods,  chattels  and  credits 
of  the  said  A.  B.,  deceased,  intestate,  so  as  aforesaid  granted  and 
issued,  by  the  surrogate  of  the  county  of  New  York,  to  the  said 
0.  D.,  bearing  date  the  d§y  of  ,  iu  the  year  one 

thousand  eight  hundred  and  ,  are  hereby  revoked,  and 

that  the  said  C  D.  is  hereby  deprived  of  all  power,  authority  and 
control  over  the  goods,  chattels  and  credits  of  the  said  A.  B.,  de- 
ceased. 

In  testimony  whereof  [etc.,  as  in  Form  1]. 

No.  74. 

PETITION  FOE  MORTGAGE,  LEASE,  OB  SALE. 

J.  By  executor. 

To  O.  T.  C,  Esq.,  Surrogate  of  the  county  of  Westchester. 

The  petition  of  0.  D.,  of  New  York  city,  executor  of  the  last 
will  and  testament  of  E.  F.,  late  of  the  town  of  Yonkers,  deceased, 
respectfully  shows :  ^ 

I.  That  the  said  E.  F.  departed  this  life  on  the  10th  lay  of 
May,  in  the  year  one  thousand  eight  hundred  and  seventy. 

II.  That  the  said  deceased  left  a  last  will  and  testament,  which 
was  duly  admitted  to  probate,  and  your  petitioner  duly  appointed 
as  sole  executor  thereof  by  the  surrogate  of  the  county  of  West- 
chester, who  had  exclusive  jurisdiction  of  the  matter. 
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III.  That  an  inyentory  of  the  personal  property  of  the  said 
deceased  has  been  iBled,  and  that  the  said  personal  estate  has  been 
discovered  to  be  insufficient  to  pay  the  debts  of  the  deceased. 

lY.  That  the  amount  of  the  personal  property  of  the  said  de- 
ceased which  has  come  into  the  hands  of  your  petitioner  as  such 
executor,  is  seven  thousand  dollars  and  sixty  cents,  and  that  the 
sources  whence  and  the  manner  in  which  the  said  sum  has  been 
derived  appear  in  the  account  hereto,  marked  Schedule  A.  ^ 

Y.  That  your  petitioner  has  applied  the  said  personal  property 
in  due  course  of  administration,  and  has  paid  out  the  sum  of  six 
thousand  dollars  and  twenty  cents,  and  that  the  particulars  of  such 
application  appear  by  Schedule  A,  hereto  annexed ;  leaving  a  bal- 
ance in  the  hands  of  your  petitioner  of  one  thousand  dollars  and 
forty  cents. 

YI.  That  your  petitioner  has  proceeded  with  reasonable  dili- 
gence in  converting  the  personal  property  into  money,  and  apply- 
ing the  same  to  the  payment  of  the  debts  of  deceased. 

YII.  That  the  debts  outstanding  against  the  said  deceased,  and 
the  particulars  thereof  as  far  as  the  same  can  be  ascertained,  appear 
in  Schedule  B,  *  hereto  annexed.  That  the  debts  against  the  said 
deceased  which  remain  to  be  paid  on  this  day,  as  far  as  the  same 
can  be  ascertained  by  your  petitioner,  and  as  have  been  admitted 
by  him  upon  due  evidence,  amount  to  three  thousand  dollars  and 
thirty  cents,  exclusive  of  interest,  as  appears  by  said  last  mentioned 
schedule,  and  that  the  said  debts  are  not  secured  by  judgment  or 
mortgage  upon,  or  expressly  charged  upon  the  real  estate  of  the 
said  deceased  hereinafter  described. 

YIII.  Your  petitioner  further  shows  that  the  following  de- 
scribed real  estate  is  all  the  real  estate  of  which  the  said  deceased 
died  seized,  and  valued  at  the  sums  respectively  affixed  to  each  lot 
or  parcel,  and  occupied  or  not  occupied,  as  stated  in  respect  to  each 
of  the  said  several  lots  or  parcels ;  that  is  to  say :  [^Here  insert  a 
description  of  the  real  estate^  vjitk  particulars j. 

Your  petitioner  further  shows  that  the  names  and  ages  of  the 


'  Schedule  A  should  properly  contain  an  account  of  the  proceedings  of  the  ad- 
ministrator up  to  the  time  of  the  presentation  of  the  petition,  and  should  show  the 
items  and  particulars  of  all  sums  received  and  paid  out  by  him  in  the  course  of  the 
administration.  'Ihe  statutory  requirement  is  that  the  petition  should  show  the 
amount  of  personalty  which  has  come  to  the  hands  of  the  representative,  and  its  ap- 
plication (see  ante,  p.  257). 

'  Schedule  B  should  contain  a  list  of  the  debts  owing  by  the  deceased,  with  the 
names  of  the  persons  to  whom  they  are  due,  and  also  the  particulars  in  regard  to 
each  debt,  showing  the  nature  of  it,  as  whether  it  is  on  bond,  note,  open*  account,  or 
otherwise,  when  contracted,  and  when  and  how  payable ;  thci  payments  that  have 
been  made  on  it,  and  the  amount  then  due ;  and  if  the  claim  is  ^sputed  by  the  exec- 
utor, that  fact  also,  and  how  much,  if  anything,  he  admits  to  be  due. 

35 


548  FORMS. 


Petition  for  Mortgage,  Lease,  or  Sale. 


heirs  and  devisees  of  the  said  A.  B.,  deceased,  and  their  residences, 
are  as  follows,  viz. :  [Give  names,  ages,  and  residence  of  heirs  wnd 
devisees']. 

In  consideration  of  the  premises,  your  petitioner,  pursuant  to 
the  statute  in  such  case  made  and  provided,  applies  to  the  surro- 
gate of  the  county  of  Westchester  for-  authority  to  mortgage,  lease 
or  sell  so  much  of  the  real  estate  of  the  said  A.  B.,  deceased,  as 
shall  be  necessary  to  pay  his  debts. 

[Date.]  [Signature.] 

[  Verijication.] 

II.  By  creditor  to  compel  adminisi/rator. 

To  E.  0.  H.,  Esq.,  Surrogate  of  the  county  of  New  York: 

The  petition  of  C.  D.,  of  the  city  "of  Ifew  York,  merchant, 
respectfully  shows : 

I.  That  A.  B.,  late  of  the  city  of  New  York,  died  intestate, 
and  indebted  to  your  petitioner  in  the  sum  of  dollars  and 
interest  upon  a  promissory  note  made  by  him  to  your  petitioner  or 
order,  dated  the  day  of  ,  187  ,  and  payable  in  ninety 
days  after  date ;  that  the  said  claim  is  justly  due  to  your  petitioner; 
that  no  payments  have  been  made  thereon,  and  that  there  are  no 
offsets  against  the  same,  to  the  knowledge  of  your  petitioner,  and 
that  the  sanie  is  not  secured  by  judgment  or  mortgage  upon  or  ex- 
pressly charged  on  the  real  estate  of  the  said  deceased. 

II.  That  letters  of  administration  on  the  personal  estate  of  the 
s%id  A.  B.,  deceased,  were  duly  granted  by  the  surrogate  of  the 
county  of  New  York  to  J.  K.,  on  the  day  of  ,  18Y  , 
and  that  the  same  stiH  remain  in  full  force,  as  he  is  informed  and 
believes ;  that  your  petitioner  has  presented  "his  said  claim  to  the 
said  administrator,  and  that  the  same  has  been  admitted  by  him  to 
be  a  valid  and  subsisting  claim  against  the  said  intestate. 

III.  That,  on  the  day  of  last  past,  the  said  J.  K. 
rendered  to  such  surrogate  an  account  of  his  proceedings  as  such 
administrator  aforesaid,  which  said  account  has  been  settled  before 
the  said  surrogate,  and  that  it  appears  from  the  said  account,  upon 
such  settlement,  that  there  are  not  sufficient  assets  to  pay  the  debts 
of  the  said  deceased. 

Your  petitioner  further  shows  that  the  said  intestate  died  seized 
of  the  foUowing  described  real  estate,  valued  at  the  sums  respect- 
ively affixed  to  each  lot  or  parcel,  and  occupied  or  not  occupied,  as 
stated  in  respect  to  each  of  the  said  several  lots  or  parcels ;  that  is 
to  say :  [Description  of  real  estate,  with  pa/rticula/rs,  as  inform 
above]. 
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YoTir  petitioner  furtlier  shows  that  the  names  and  ages  of  the 
heirs  of  the  said  A.  B.,  deceased,  and  their  residences,  are  as  fol- 
lows :  \_Ifames,  ages,  and  residences  of  heirs,  as  above']. 

Tour  petitioner  further  shows  that  he  is  desirous  that  the  said 
real  estate  of  the  said  intestate,  or  so  much  thereof  as  shall  be  nec- 
essary for  that  purpose,  should  be  mortgaged,  leased,  or  sold  for 
the  payment  of  his  debts.  He  therefore  prays  that  the  surrogate 
wiU  grant  an  order  for  the  said  J.  K.,  administrator  as  aforesaid, 
to  show  cause  why  he  should  not  be  required  to  mortgage,  lease,  or 
sell  the  real  estate  of  the  said  deceased  for  the  payment  of  his 
debts,  and  that  such  further  proceedings,  according  to  law,  may  be 
thereupon  had  as  may  tend  to  the  rehef  of  your  petitioner,  and  to 
the  satisfaction  of  his  claim  aforesaid  out  of  the  said  real  estate  of 
the  said  intestate. 

[Date.l 

{Signed^   C.  D. 
[  Yerifioation.'] 

No.  75. 

OKDEK  TO  SHOW  CAUSE. 

•  I.   To  persons  interested.. 
At  a  surrogate's  court  \_etc.,  as  in  Form  12]. 


In  the  matter  of  the  appTAcation  of 

A.  B., 

the  executor  of  0.  D.,  deceased,  for 
authority  to  mortgage,  lease,  or  sell 
the  real  estate  of  deceased,  for  the 
payment  of  his  debts,  &o. 

On  reading  and  filing  the  application  of  A.  B.,  executor  of 
C.  D.,  deceased,  aforesaid,  for  authority  to  mortgage,  lease,  or  sell 
the  real  estate  of  the  said  deceased,  for  the  payment  of  his  debts, 

Ordered :  That  all  persons  interested  in  the  estate  of  the  said 
0.  D.,  deceased,  appear  before  the  surrogate  of  the  county  of 
Westchester,  at  his  office  in  the  town  of  Wnite  Plains,  on  the  15th 
day  of  March  next,  at  ten  o'clock  in  the  forenoon,  then  and  there 
to  show  cause  why  authority  should  not  be  given  to  the  said  A.  B. 
to  mortgage,  lease,  or  sell  so  much  of  the  real  estate  of  the  said 
deceased  as  shall  be  necessary  to  pay  his  debts. 

OWEN  T.  COFFIN, 

.  Swrrogate.    • 
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II.    To  administrator.    ■ 
At  a  sTUTOgate's  court  \_etc.,  as  in  Form  12]. 


In  the  matter  of  the  application  of 

C.  D., 

a  creditor  of  A.  B.,  deceased,  to'have 
the  real  estate  of  the  said  deceased 
mortgaged,  leased,  or  sold  for  the 
payment  of  his  debts. 


On  reading  and  filing  the  petition  of  C.  D.,  of  the  city  of  l^ew 
York,  merchant,  a  creditor  of  A.  B.,  late  of  the  said  city,  deceased, 
intestate,  to  compel  J.  K.,  the  administrator  of  the  said  A.  B.,  de- 
ceased, to  mortgage,  lease,  or  sell  the  real  estate  of  the  said  de- 
ceased for  the  payment  of  his  dehts : 

Ordered:  That  J.  K.,  the  administrator  of  the  said  A.  B.,  de- 
ceased, appear  before  the  smrogate  of  the  County  of  New  York,  at 
his  office  in  the  city  of  Ifew  York,  on  the  day  of 

instant,  at  ten  o'clock  in  the  forenoon  of  that  day,  then  and  there 
to  show  cause  why  he  should  not  be  required  to  mortgage,  lease, 
or  sell  so  much  of  the  real  estate  of  the  said  A.  B.,  deceased,  as 
shall  be  necessary  for  the  payment  of  his  debts. 

[On  ths  rei/urn  of  this  order,  a/nd  no  cause  ieing  shown  to  the 
contrary,  an  order  to  parties  interested  issues,  commanding  them 
to  appear,  as  i/nfrstfonn.'] 


No.  76. 

PROCEEDINGS  TO  PROVE  CLAIMS. 

I.  jV^otice  to  prove  claims. 
[Title.] 

Take  notice  that  an  application  has  been  made  to  the  surrogate 
of  the  county  of  New  York,  for  authority  to  mortgage,  lease,  or 
sell  the  real  estate  of  C.  D.,  deceased,  for  the  payment  of  his 
debts,  and  that  the  surrogate  has  assigned  Monday,  the  10th  day 
of  April  next,  at  10  o'clock  in  the  forenoon  of  that  day,  for  the 
purpose  of  enabling  creditors  to  prove  their  claims  against  said 
estate  ;  and  that  unless  you  produce  the  necessary  proof  to  estab- 
lish your  claim  before  said  surrogate,  at  his  office  in  the  city  of 
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New  York,  on  said  last  mentioned  day,  or  on  such  days  as  the 
said  matter  may  be  adjourned  to,  the  same  will  be  rejected. 
[X>afe.] 

Yours,  &c., 

A.  B., 


To  M.  N. 


Executor. 


II.  Proof  of  clwim. 

[Title  and  venue.'] 

A.  B.,  of  the  city  of  New  York,  being  duly  sworn,  says,  that 
the  estate  of  said  C.  D.,  deceased,  is  justly  indebted  unto  de- 
ponent in  the  sum  of  sixty-four  dollars  and  ten  cents,  as  specified 
in  the  annexed  accoimt,  and  interest  thereon  from  March  14th, 
1874.  That  the  said  sum  of  sixty-four  dollars  and  ten  cents,  and 
interest  as  aforesaid,  is  now  justly  due  and  owing  to  deponent,  and 
that  no  payment  has  been  made  thereon,  and  that  there  are  no 
offsets  thereto,  and  the  same  is  not  secured  by  judgment  or  mort- 
gage upon,  or  expressly  charged  on  the  real  estate  of  said  deceased, 
or  any  part  thereof. 

[lurat.']  [Signature.] 

No.  77. 

ENTRT  OP  DEMANDS  ADJUDGED  TALID. 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 

[Title.] 

On  the  hearing  at  the  time  and  place  appointed  in  the  order  to 
show  cause,  entered  in  this  matter  on  the  10th  day  of  May,  1875, 
and  at  the  time  and  places  to  which  such  hearing  was  adjourned, 
the  said  surrogate  adjudged  the  demands  of  the  following  persons 
to  be  valid  and  subsisting  demands  against  the  said  deceased,  that 
is  to  say : 


NAME. 


AMOUNT 
CLAIMED. 


TIME  DUE. 


AMOUNT 
PAID. 


WHEN  PAID. 
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No.  78. 

BOND  ON  MORTGAGE  OR  SALE. 

Kijow  All  Men  by  these  Peesents  : 

That  we,  A.  B.,  of  the  town  of  "White  Plains,  in  the  coimty  of 
"Westchester  and  state  of  New  York,  the  executor  of  C.  D.,  late 
of  the  town  of  Yonkers,  in  said  cotmty,  deceased,  and  E.  F.  and 
G.  H.,  both  of  the  town  of  Yonkers,  in  said  county,  are  held  and 
firmly  bound  unto  the  people  of  the  state  of  New  York  in  the 
sum  of  ten  thousand  dollars,  lawful  money  of  the  United  States 
of  America,  to  be  paid  to  the  said  people,  to  which  payment,  well 
and  truly  to  be  made,  we  biud  ourselves,  our  and  each  of  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  these 
presents.     Sealed  with  our  seals. 

Dated,  this  10th  day  of  May,  one  thousand  eight  hyndred  and 
seventy-five. 

"Whereas,  the  above  bounden  A.  B.,  executor  of  the  estate  of 
C.  D.,  deceased,  as  aforesaid,  has  lately  made  application  to  the 
surrogate  of  the  county  of  "Westchester  for  authority  to  mortgage, 
lease,  or  sell,  so  much  of  the  real  estate  pf  the  said  deceased  as 
shall  be  necessary  to  pay  his  debts. 

[And  whereas,  such  proceedings,  in  due  form  of  law,  have  been 
thereupon  had,  that  the  said  surrogate  is  about  to  order  a  mortgag- 
ing of  so  much  of  the  real  estate,  whereof  the  said  deceased  died 
seized,  as  shall  be  sufficient  to  pay  the  debts  of  the  said  deceased, 
which  the  surrogate  has  entered  in  his  books  as  valid  and  subsist- 
ing, pursuant  to  the  statute  in  such  case  made  and  provided.  Now, 
the  condition  of  this  obligation  is  such,  that  if  the  said  A.  B.,  ex- 
ecutor as  aforesaid,  shall  faithfully  apply  all  the  moneys  arising 
from  such  mortgage,  to  be  ordered  as  aforesaid,  after  deducting 
the  expenses  thereof  j  to  the  payment  of  the  debts  of  said  deceased, 
established  before  said  surrogate,  and  shaU  faithfully  account  for 
such  moneys  whenever  required  by  said  surrogate,  or  by  any  court 
of  competent  authority,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue.] 

Sealed  and  delivered  in  presence  of  A.  B.    [l.  s.] 

E.  F.     [l.  s.] 
G.  H.   [l.  B.J 

[Justification  and  acknowledgment  as  on  iond  of  executor  or 
admvnisirator,  see  ante,  Form  No.  44.] 

\In  case  of  sale,  in  place  of  the  clause  in  Irrackets,  insert^ 

[And  whereas,  such  proceedings,  in  due  form  of  law,  have 
been  thereupon  had,  that  the  said  surrogate  is  about  to  order  a  sale 
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of  SO  mucli  of  the  real  estate,  whereof  the  said  deceased  died  seized, 
as  shall  be  sufficient  to  pay  the  debts  of  the  said  deceased,  which 
the  surrogate  has  entered  in  his  books  as  valid  and  subsisting,  pur- 
suant to  the  statute  in  such  case  made  and  provided.  I!f  ow,  the 
condition  of  this  obligation  is  such,  that  if  the  said  A.  B.,  executor 
as  aforesaid,  shall  pay  all  the  moneys  arising  from  such  sale,  to  be 
ordered  as  aforesaid,  after  deducting  the  expenses  thereof,  and  shall 
deliver  all  securities  taken  by  him  on  such  sale,  to  the  said  surro- 
gate, within  twenty  days  after  the  same  shall  have  been  received 
by  him,  then  this  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue.] 

No.  79. 

OKDEE  FOB  MORTGAGE  OK  SALE. 

/.  On  executor's  applioation. 

At  a  sun'ogate's  court  \eto.,  as  in  Form  12]. 
[Title.'] 

A.  B.,  of  the  city  of  New  York,  the  sole  executor  of  the  will  of  C. 
D.,  late  of  the  town  of  Tonkers,  deceased,  having  heretofore  present- 
ed to  the  surrogate  of  the  county  of  "Westchester  his  application  for 
authority  to  mortgage,  lease  or  sell  so  much  of  the  real  estate  of  the 
said  deceased  as  shall  be  necessary  to  pay  his  debts ;  and  the  said 
surrogate;  upon  such  application,  having  made  an  order  directing 
all  persons  interested  in  the  estate  of  the  said  C.  D.,  deceased,  to 
appear  before  him  at  the  surrogate's  office,  in  the  town  of  "White 
Plains,  on  the  15th  day  of  March,  18Y5,  at  ten  o'clock  in  the  fore- 
noon, to  show  cause  why  such  authority  should  not  be  given  to  the 
said  A.  B. ;  and  on  reading  an4  filing  satisfactory  proof,  by  affi- 
davit, of  the  due  publication  of  the  order,  and  of  the  due  service 
thereof  on  every  person  in  the  occupation  of  the  premises  of  which 
a  sale  is  desired,  and  on  the  widow  and  heirs  of  the  said  deceased, 
and  the  devisees  named  in  the  will ;  and  the  said  A.  B.,  having  this 
day  appeared  in  person,  and  by  "W.  M.,  Esq.,  his  attorney,  and  M. 
I^.,  one  of  the  heirs  at  law  of  the  said  deceased,  having  also  ap- 
peared in  person,  and  the  proper  proceedings,  in  due  form  of  law, 
having  been  thereupon  had,  and  the  surrogate,  upon  due  examina- 
tion, being  satisfied  that  the  said  A.  B.  has  fully  complied  with  the 
requisite  provisions  of  the  statute  concerning  the  powers  and  duties 
of  executors  and  administrators  in  relation  to  the  sale  and  disposi- 
tion of  the  real  estate  of  theii*  testator  or  intestate,  that  the  debts, 
for  the  purpose  of  satisfying  which  the  said  application"  is  made, 
are  justly  due  and  owing,  and  that  they  are  not  secured  by  judg- 
ment or  mortgage  upon,  or  expressly  charged  upon  the  real  estate 
of  the  said  deceased,  and  that  the  same  amount  to  three  thousand 
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dollars  and  thirty  cents,  exclusive  of  interest,  and  that  the  personal 
estate  is  insufficient  for  the  payment  of  such  debts ;  and  having 
satisfactory  evidence  that  the  said  A.  B.  has  proceeded  with  reason- 
able diligence  in  converting  the  personal  property  of  the  said  de- 
ceased into  money,  and  applying  the  same  to  the  payment  of  debts ; 
and  having  inquired  and  ascertained  whether  sufficient  moneys  for 
the  payment  of  such  debts  aforesaid  can  be  raised  by  mortgaging 
or  leasing  the  real  property  of  the  said  deceased,  or  any  part  there- 
of, [*]  aiid  it  appearing  that  such  moneys  can  be  raised  advantage- 
ously to  the  interests  of  the  estate  of  the  said  deceased  by  mort- 
gage of  the  following  described  real  estate  of  the  said  deceased, 
and  the  said  A.  B.,  executor  of  the  will  of  C.  D.,  as  aforesaid, 
having  executed  a  bond  to  the  people  of  this  state,  with  sufficient 
sureties,  approved  by  the  surrogate,  in  the  penalty  and  with  the 
condition  prescribed  by  the  statute  in  such  case  made  and  pro- 
vided, which  said  bond  is  filed  with  the  said  surrogate : 

It  is  thereupon  ordered,  and  the  surrogate  aforesaid,  pursuant 
to  the  statutes  aforesaid,  for  the  purpose  of  raising  the  sum  of 
three  thousand  doUars  and  thirty  cents,  sufficient  moneys  for  the 
payment  of  the  debts  aforesaid  of  the  said  deceased,  doth  order 
and  direct  a  mortgage  to  be  made  by  the  said  A.  B.,  executor  of 
the  will  of  C.  D.,  deceased,  as  aforesaid,  of  the  following  described 
real  estate  of  the  said  C.  D.,  deceased,  that  is  to  say : 

[.Description  of  the  property.] 

[In  cm  order  to  sell,  proceed  as  above  as  far  as  the  *,  and 
continue^ 

And  it  appearing  that  the  moneys  required  can  not  be  raised 
advantageously  to  the  interests  of  the  estate  of  the  said  deceased 
by  mortgage  or  lease,  and  the  said  A.  B.,  executor  of  the  wiU  of 
C.  D.,  as  aforesaid,  having  executM  'a  bond  to  the  people  of  this 
state,  with  sufficient  sureties,  approved  by  the  surrogate,  in  the 
penalty  and  with  the  condition  prescribed  by  the  statute  in  such 
case  made  and  provided,  which  said  bond  is  filed  with  the  said 
surrogate : 

It  is  thereupon  ordered,  and  the  surrogate  aforesaid,  pursuant 
to  the  statutes  aforesaid,  doth  order  that  the  said  A.  B.,  executor 
as  aforesaid,  sell  the  following  described  real  estate,  whereof  the 
said  deceased  died  seized,  to  enable  him  to  pay  such  debts,  due  as 
aforesaid,  of  the  said  deceased,  that  is  to  say : 

[Description  of  the  property^ 

II.   On  application  of  creditor  to  compel  administrator  to  sell. 

At  a  surrogate's  court  \etc.,  as  in  Form  121. 

{TiUe.] 

An  order  having  heretofore  been  duly  made  by  the  siirrogate 
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of  the  county  of  New  York,  on  the  application  of  M.  1^.,  of  the 
city  of  New  York,  merchant,  a  creditor  of  C.  D.,  late  of  the  said 
'  city,  deceased,  intestate,  requiring  A.  B.,  the  administrator  of  the 
said  intestate,  to  appear  before  the  surrogate  of  the  county  of  New 
York,  on  the  day  of  last  past,  to  show  cause  why 

he  should  not  be  required  to  mortgage,  lease  or  sell  the  real  estate 
of  the  said  A..B.,  deceased,  for  the  payment  of  his  debts,  and  the 
said  administrator  having  appeared,  and  having  shown  no  cause  to 
the  contrary ;  and,  thereupon,  the  said  surrogate  having  made  a 
further  order,  directing  all  persons  interested  in  the  estate  of  the 
said  A.  B.,  deceased,  to  appear  before  him,  at  the  surrogate's  office 
in  the  city  of  New  York,  on  this  day,  at  ten  o'clock  in  the  fore- 
noon, to  show  cause  why  authority  should  not  be  given  to  the  said 
administrator  to  mortgage,  lease  or  sell  so  much  of  the  real  estate 
of  the  said  A.  B.,  deceased,  as  shall  be  necessary  to  pay  his  debts ; 
and  on  reading  and  filing  satisfactory  proof,  by  affidavit,  of  the  due 
publication  of  the  said  order,  and  of  the  due  service  thereof  on 
every  person  in  the  occupation  of  the  premises  of  which  a  sale  is 
desired,  and  on  the  widow  and"  heirs  of  the  said  deceased,  and  the 
said  administrator  having  this  day  appeared  in  person  and  by  D. 
W.,  his  proctor ;  and  L.  S.,  one  of  the  heirs  of  the  real  estate  in 
question,  and  the  said  M.  N.  having  also  appeared ;  and  the  proper 
proceedings  in  due  form  of  law  having  been  thereupon  had,  and 
the  surrogate,  upon  due  examination,  being  satisfied  that  the  said 
administrator  has  fully  complied  with  the  requisite  provisions  of 
the  statutes  concemrag  the  powers  and  duties  of  executors  and 
administrators  in  relation  to  the  sale  and  disposition  of  the  real 
estate  of  their  testator  or  intestate,  that  the  debt  of  the  said  M. 
N.,  and  other  debts  presented  and  proved  before  the  said  surrogate, 
and  which  the  said  surrogate  has  duly  adjudged  valid  and  subsist- 
ing against  the  estate  of  the  said  deceased,  and  for  the  purpose  of 
satisfying  which,  application  for  the  mortgage,  lease  or  sale  of  the 
real  estate  of  the  said  deceased  is  made,  are  justly  due  and  owing, 
and  that  they  are  not  secured  by  judgment  or  mortgage  upon  or 
expressly  charged  on  the  .real  estate  of  the  said  deceased,  and  that 
the  same  amount  to  dollars  and  cents,  ex- 

clusive of  interest,  and  that  the  personal  estate  of  the  said  de- 
ceased is  insufficient  for  the  payment  of  such  debts ;  and  having 
satisfactory  evidence  that  the  said  administrator  has  proceeded 
with  reasonable  diligence  in  converting  the  personal  property  of 
the  said  deceased  into  money,  and  applying  the  same  to  the  pay- 
ment of  debts ;  and  having  inquired  and  ascertained  whether  suf- 
ficient moneys  for  the  payment  of  such  debts' aforesaid  can  be 
raised  by  mortgaging  or  leasing  the  property  of  the  said  deceased, 
or  any  part  thereof  [as  in  form  above  from  the  *,  and  continue^ 
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And  it  is  further  ordered  tliat  tlie  said  administrator  do  make 
return,  according  to  law,  of  all  sales  made  by  virtue  of  this  order. 

[  When  the  sale  is  to  he  made  on  credit,  insert  a  clause  as 
follows ;] 

And  it  is  further  ordered  and  directed  that  the  said  adminis- 
trator may  give  to  the  pm-chaser  at  such  sale,  of  any  of  the  said 
real  estate,  a  credit  not  exceeding  two  years,  for  hot  more  than 
one-half  of  the  purchase  money  of  such  real  estate  purchased  by 
him,  to  be  secured  by  a  bond  of  the  said  purchaser,  and  by  a  mort- 
gage of  the  premises  to  him  sold  at  the  said  sale. 


No.  80. 

ORDER  APPOINTING  FREEHOLDER  TO  SELL. 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 

ITitle.'l 

A  petition  having  been  filed  in  the  office  of  the  surrogate  of 
"Westchester  county,  on  the  day  of  ,  187    ,  by 

A.  B.,  the  executor  of  0.  D.,  deceased,  praying  for  authority,  pur- 
suant to  the  statute,  to  mortgage,  lease  or  sell  so  much  of  the  real 
estate  of  the  said  deceased  as  should  be  necessary  for  the  payment 
of  his  debts,  and  such  proceedings,  in  due  form  of  law,  having 
been  had  thereon,  that  on  the  day  of  ,  18Y    , 

authority  was  given  to  the  said  A.  B.,  the  executor  aforesaid,  to 
sell  the  real  estate  mentioned  in  the  said  petition,  upon  his  execut- 
ing a  bond  in  a  penalty  of  dollars,  with  sureties,  and 
conditioned  as  required  by  the  statute,  and  the  said  A.  B.  having 
neglected  to  execute  such  bond  within  a  reasonable  time,  to  wit, 
since  the  day  of  ,  187  ,  and  it  appearing,  by  the 
annexed  affidavits  of  J.  K.  and  L.  M.,  that  E.  S.  is  a  disinterested 
freeholder  of  the  town  of  Tonkers,'and  that  he  is  nominated  by 
[naming  thewi],  creditors  of  the  said  C.  D.,  deceased. 

Ordered :  That  the  said  E.  S.  be,  and  he  hereby  is,  appointed 
in  place  of  the  said  A.  B.  to  make  such  sale,  upon  his  executing  a 
bond  in  the  penalty  of  dollars,  with  sureties,  and  con- 

ditioned as  required  by  the  statute. 
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No.  81. 

REPORT  OF  SALE. 

•   Stibeogate's  Ootiet,  Oohntt  of  Westchbstek. 


In  the  matter  df  the  sale  of  the  real 
estate  of 

A.  B., 

deceased,  for  the  payment  of  his  debts, 
c&o. 


To  Owen  T.  CoEFm,  Surrogate  of  the  County  of 
Westchester : 

The  return  of  C.  D.,  the  executor  of  A.  B.,  late  of  the  town 
of  Tonkers,  deceased,  of  his  proceedings  under  the  order  of  sale 
of  the  real  estate  of  the  said  deceased,  granted  by  the  surrogate  of 
Westchester  county,  and  bearing  date  on  the  day  of 

in  the  year  one  thousand  eight  hundred  and  seventy-five. 

The  said  C.  D.  does  report  and  return,  that  he  caused  a  notice 
that  the  said  real  estate  would  be  sold  at  public  vendue,  at  the 

in  the  town  of  Tonkers,  on  the  day  of  ,  at  12 

o'clock,  noon,  of  that  day,  to  be  posted  for  six  weeks  previous  to 
the  day  appointed. for  the  said  sale,  at  three  of  the  most  public 
places  in  the  of  the  town  of  Tonkers,  in  which  all  the  said 

real  estate  is  situated,  and  the  same  notice  to  be  published  for  six 
weeks  successively,  previous  to  the  day  appointed  for  the  said  sale, 
in  the  newspaper  entitled  the  ,  printed  in  the,  town  of 

Tonkers,  a  copy  of  which  said  notice,  with  the  proof  of  such  post- 
ing and  publication  thereof,  is  hereunto  annexed. 

And  the  said  C.  D.  does  further  report  and  return,  that  on  the 
said  ,  day  of  ,  between  the  hour  of  nine  in  the 

morning  and  the  settingof  the  sun  of  the  same  day,  at  the 

,  in  the  town  of  Yonkers,  and  within  the  county  of  West- 
chester, wherein  the  premises  ordered  to  be  sold  are  situated,  he 
sold  at  public  vendue,  the  whole  of  the  real  estate  mentioned  and 
described  in  said  order  of  sale,  as  follows,  and  which  real  estate  is 
mentioned  and  described  in  said  order  of  sale  as  follows :  \_Descrip- 
tioh  of  pro;perty.~\ 

No.  82. 

OATH  AS  TO  FAIRNESS  OF  SALE. 

[Title  and  venue.'] 

On  this  10th  day  of  May,  1874,  personally  appeared  before 
me,  J.  K.,  of  the  town  of  Tonkers,  in  said  county,  who,  being  by 
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me  duly  sworn,  said :  That  he  attended  and  was  present  at  the  sale 
of  the  real  estate  of  C.  D.,  deceased ;  that  the  sale  of  said  real 
estate  was  commenced  at  12  o'clock,  noon,  on  the  premises,  in  said 
town  of  Yonkers,  on  the  9th  day  of  May,  1874 ;  that  the  sale  -s^as 
legally  made  and  fairly  conducted,  to  the  best  of  his  knowledge 
and  belief,  and  that  the  said  real  estate  was  sold  to  E.  F.,  for  the 
sum  of  four  thousand  dollars,  that  being  the  highest  sum  bid  for 
the  same,  and  he  being  the  highest  bidder  therefor. 
{JuratJ] 

[^Signature.} 

No.  83. 

ORDER  CONFIRMING  SALE. 

At  a  surrogate's  court  \etc.,  as  in  Form  12]. 


In  the  matter  of  the  sale  of  the 
real  estate  of 

'  0.  D., 

deceased, 

for  the  payment  of  his  debts. 


An  order  having  been  duly  made  by  the  surrogate  of  the  county 
of  Westchester,  on  the  da;^  of  ,  187    ,  authorizing 

A.  B.,  the  executor  of  the-  last  will  and  testament  of  0.  D.,  de- 
ceased, late  of  the  town  of  Yonkers,  in  the  said  county  of  West- 
chester, deceased,  to  sell  the  real  estate  whereof  the  said  C.  D. 
died  seized,  mentioned  and  described  in  the  said  order,  to  enable 
him  to  pay  the  debts  of  the  said  C.  D.  therein  mentioned.  And 
the  said  A.  B.,  having  this  day  made  his  return  of  his  proceedings 
upon  said  order,  by  which  said  return  it  appears,  that  under  the 
said  order  the  said  A.  B.,  after  having  posted  and  published  due 
notice  of  the  time  and  place  of  holding  the  said  sale  according  to 
law,  did,  on  the  9th  day  of  May,  1874,  at  twelve  o'clock  at  noon, 
the  time  mentioned  in  said  notice,  and  between  the  hour  of  iiine 
in  the  morning  and  the  setting  of  the  sun  of  the  same  day,  at  the 
,  m  the  town  of  Yonkers,  the  place  mentioned  in  the 
said  notice,  sell  at  public  vendue,  the  whole  of  the  premises  men- 
tioned and  described  in  said  order ;  and  .that  he  did  on  the  said 
sale  sell  the  premises  described  in  the  said  order,  as  follows  : 

Instate  to  whom  each  pa/rticular  piece  of  property  was  sold,  and 
for  how  much.l 
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And  the  said  A.  B.,  having  this  day  ajppeared  before  the  surro- 
gate in  his  own  proper  person,  and  by  W.  M.,  Esq.,  his  counsel, 
•  and  having  moved  for  an  order  confirming  the  said  sale,  and  M. 
N.,  one  of  the  devisees  of  the  said  C.  D.,  having  also  appeared  in 
his  own  proper  person,  and  -by  H.  B.,  Esq.,  his  counsel,  and  made 
opposition  to  the  confirmation  of  the  said  sale,  and  the  surrogate 
having  examined  the  proceedings  upon  the  aforesaid  order  of  sale, 
and  having  examined  the  said  A.  B.,  executor,  &c.,  and  also  J.  K. 
and  L.  M.,  residents  of  the  said  town  of  Yonkers,  on  oath,  re- 
specting the  same,  and  it  appearing  to  the  surrogate  that  the  said 
sale  was  legally  made  and  fairly  conducted,  and  that  the  siim  bid 
for  the  several  lots  or  parcels  of  the  real  estate  so  sold,  were  not 
disproportionate  to  their  value  respectively,  it  is  ordered  and  de- 
creed, and  the  surrogate,  pursuant  to  the  provisions  of  the  statutes 
concerning  the  powers  and  duties  of  executors  and  administrators 
in  relation  to  the  sale  and  disposition  of  the  real  estate  of  their 
testator  or  intestate,  doth  order  and  decree,  that  the  said  sale  of 
the  said  real  estate  so  as  aforesaid  made  by  the  said  A.  B.,  be,  and 
the  same  hereby  is  confirmed. 

And  the  said  surrogate,  pursuant  to  the  provisions  of  the  stat- 
ute aforesaid,  doth  further  order  and  direct  the  said  A.  B.,  execu- 
tor of  the  last  will  and  testament  of  C.  D.,  deceased,  as  aforesaid, 
to  execute  conveyances  of  the  said  several  lots  and  parcels  of  the 
said  real  estate  so  sold  by  him  as  aforesaid,  to  the  purchasers  thereof 
respectively  at  the  said  sale. 


No.  84. 

ABMINISTEATOB'S  DEED. 

This  indenture,  made  the  day  of  ,  one  thousand 

eight  himdred  and  sixty-  ,  between  A.  L.,  administrator  of 

air  and  singular  the  goods,  chattels  and  credits  of  B.  M.,  late  of 
the  city  of  New  York,  deceased,  of  the  first  part,  and  G.  E.  B.,  of 
the  city  of  New  York,  gentleman,  of  the  second  part,  witnesseth : 

Whereas  E.  C.  "W".,  Esquire,  surrogate  of  the  county  of  New 
York,  heretofore  made  an  order,  which  said  order  is  in  the  words 
Bind  figures  following,  to  wit :  [Sere  take  in  order  for  «aZe.]  And 
wljereas,  the  whole  of  the  premises  described  in  the  said  order 
have  accordingly  been  sold  at  public  vendue,  by  the  said  party  of 
the  first  part,  on  the  day  of  ,  186    ,  at  the  Merchant's 

Exchange,  in  the  county  of  New  York,  that  being  the  county 
where  the  said  premises  are  situated,  due  notice  of  the  time  and 
place  of  holding  such  sale  having  been  given  according  to  law : 
And  whereas,  the  said  party  of  the  first  part  did  make  return  of 
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his  proceedings  upon  such  order  oif  sale  to  the  said  surrogate,  ia 
pursuance  of  the  said  order,  and  of  the  statute  in  such  case  made 
and  jprovided :  And  whereas,  afterwards,  the  said  surrogate,  after 
examiaing  the  said  proceedings,  did  make  an  order  in  the  words 
and  figures  following,  to  wit :  [^H^ere  take  in  the  order  for  con- 
jvrmation^ 

And  whereas,  the  said  party  of  the  first  part  did,  at  the  said 
sale,  sell  to  the  said  party  of  the  second  part,  he  being  the  highest 
bidder  for  the  same, 

Now  this  Indentv/re  further  witnesseth :  That  the  said  party 
of  the  first  part,  in  pursuance  of  the  said  sale,  and  of  the  said 
orders  of  the  said  surrogate,  and  in  pursuance  of  the  statutes  of 
this  state  in  such  case  made  and  provided,  and  also  for  and  in  con- 
sideration of  the  sum  of  dollars,  lawful  money  of  the  United 
States  of  America,  to  him  lq  hand  paid  by  the  said  party  of  the 
second  part,  the  receipt  whereof  is  hereby  acknowledged,  hath  bar- 
gained, sold  and  conveyed,  and  by  these  presents  doth  bargain, 
sell  and  convey  unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns  forever, 

[Description  of  property.  \ 

Together  with  the  privileges  and  appurtenances  thereunto  be- 
longrag,  or  in  any  way  appertaining,  and  all  the  estate,  right  and 
interest  which  the  said  B.  M.,  deceased,  at  the  time  of  his  death, 
had  of,  in  and  to  the  same,  free  and  discharged  from  all  claims  for 
dower  of  E.-.  M.,  widow  of  the  said  B.  M.,  deceased ;  subject,  how- 
ever, to  all  charges  by  judgment,  mortgage  or  otherwise,  upon 
the  lands  so  sold,  existing  at  the  time  of  the  death  of  the  said 
B.  M. 

.To  have  and  to  hold  the  above  described  and  conveyed  prem- 
ises, with  the  appurtenances,  and  aU  the  estate,  right  and  interest 
which  the  said  B.  M.,  at  the  time  of  his  death,  had  therein,  unto 
the  said  party  of  the  second  part,  his  heirs  and  assigns  forever,  as 
fully  and  amply  as  the  said  party  of  the  first  part  might,  could  or 
ought  to  seU  and  convey  the  same,  by  virtue  of  the  orders  above 
recited,  and  of  the  statutes  of  this  state  made  and.  provided,  or ' 
otherwise.  In  witness  whereof,  the  said  party  of  the  first  part  has 
hereunto  set  hand  and  seal,  the  day  and  year  first  above  written. 

Sealed  and  delivered  in  presence  of 
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Ko.  85. 
Notice  to  Widow  as  to  Satisfaction  of  her  Bower. 


Sueeogate's  Ootjet, 
OouNTT  OF  New  Toek. 


I 


In  the  matter  of  the  distribution  ef  the 
proceeds  of  the' sale  of  the  real  estate  of 


A.  B., 

deceased. 


Take  notice,  that  C.  D.,  the  executor  of  the  last  will  and  testa- 
ment of  A.  B.,  late  of  the  city  of  ISTew  York,  deceased,  has 
brought  into  the  office  of  the  surrogate  of  the  county  of  New 
York,  the  moneys  arising  from  the  sale  lately  made  by  him  of  the 
real  estate  of  the  said  intestate,  pursuant  to  an  order  authorizing 
such  sale  heretofore  granted  by  the  said  surrogate,  and  that  the  said 
surrogate  wiU  satisfy  your  claim  of  dower  upon  the  lands  so  sold, 
by  the  payment  to  you  of  such  sum  in  gross  as  shall  be  deemed, 
upon  the  principles  of  law  applicable  to  annuities,  a  reasonable 
satisfaction  for  your  said  claim,  if  you  shall  consent  before  or  on 
the  day  of  ,  instant,  at  ten  o'clock  in  the  forenoon,  to 

accept  such  sum  in  lieu  of  your  said  dower,  by  an  instrument  un- 
der seal  duly  acknowledged  or  proved  in  the  same  manner  as  deeds 
entitledto.be  recorded;  and  that  if  such  consent  be 'not  given 
within  the  time  above  mentioned,  then  the  said  surrogate  wul  set 
apart  one-third  of  the  purchase  money  of  the  said  real  estate  to 
satisfy  your  said  claim-  of  dower,  and  wiU  cause  the  same  to  be  in- 
vested according  to  law. 

lDate.'\ 

[Signature.^ 
To  J.  B.,  the  widow  of  A.  B.,  deceased,  intestate. 


No.  86. 

CONSENT  OF  THE  WIDOW  TO  ACCEPT  A  SUM  IN  GROSS. 

Whereas,  A.  B.,  the  sole  executor  of  the  last  will  and  testament 

'  of  0.  C,  late  of  the  town  of  Yonkers,  deceased,  has  recently  sold 

the  real  estate  whereof  the  said  0.  D.  died  seized,  upon  an  order 

of  the  surrogate  of  the  county  of  "Westchester,  authorizing  him  to 

seU  the  same  for  the  payment-  of  the  debts  of  the  said  deceased, 
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and  has  brought  the  moneys  arising  from  such  sale  into  the  office 
of  the  said  surrogate  for  the  purpose  of  distribution. 

Now  these  presents  witness,  that  I,  J.  D.,  of  the  town  of  Ton- 
kers,  widow  of  the  said  C.  D.,  deceased,  do  hereby  consent  to  ac- 
cept such  sum  in  gross  as  shall  be  deemed  upon  the  principles  of 
law  applicable  to  annuities,  a  reasonable  satisfaction  for  my  claim 
of  dower  upon  the  lands  so  sold  as  aforesaid  in  lieu  of  my  dower 
therein. 

And  these  presents  further  witness,  that  I,  the  said  J.  D., 
widow  as  aforesaid,  do  hereby  acknowledge  that  I  have  received 
from  Owen  T.  ColEn,  Esquire,  surrogate  of  the  county  of  West- 
chester, the  sum  of  seven  hundred  and  seventy-three  dollars  and 
fifty  cents,  pursuant  to  the  foregoing  consent,  in  full  discharge  and 
satisfaction  of  aU  my  right  and  claim  of  dower  upon  the  lands  so 
sold  as  aforesaid. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal 
this  10th  day  of  May.,  A.  D.,  1875. 

[^Signature.]     [l.s.] 

Sealed  and  delivered  in  the  presence  of' 

[Acknowledgment  or  proof  as  of  deed."] 


No.  87. 

Order  for  Publication  of  Notice  of  Distribution. 

I.  On  sale  under  surrogate's  order. 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 
[Title^^ 

A.  B.,  the  sole  executor  of  the  last  will  and  testament  of  C.  D., 
deceased,  late  of  Tonkers,  in  said  county,  deceased,  having  brought 
into  the  office  of  the  surrogate  the  moneys  arising  from  the  sale  of 
the  real  estate  of  the  said  C.  D.,  lately  made  by  him  upon  the 
order  of  the  surrogate ;  and  the  proceeds  of  the  sale,  after  making 
the  necessary  deductions  therefrom,  being  sufficient  to  pay  all  the 
debts  of  the  said  C-  D.,  deceased. 

It  is  thereupon  ordered:  That  such  proceeds  be  divided  among 
the  creditors,  according  to  law,  at  the  surrogate's  office,  in  the  town 
of  White  Plains,  on  the  day  of  next,  eind  that  notice 

of  the  time  and  place  of  making  such  distribution  be  published  for 
six  weeks  successively  in  the  newspaper  entitled  the  "  "  ' 

printed  in  the  county  of  Westchester,  and  also,  in  the  newspaper 
entitled  the  "  "  the  said  last  named  newspaper  being 

deemed  by  the  surrogate  most  likely  to  give  notice  to  the  creditors. 
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II.  On  foreclosure  sale. 
At  a  surrogate's  court  \eio.,  as  in  Form  12]. 


In  the  matter  of  the  distribution  of 
the  surplus  moneys  arising  from 
the  sale  of  certain  real  estate  of 


CD., 

deceased. 


The  surplus  moneys  arising  from  the  sale  of  certain  real  estate  of 
wMcli  0.  D.,  late  of  the  town  of  Tonkers,  in  the  county  of  Westches- 
ter, deceased,  died,  seized,  having  been  paid  to  the  surrogate  of  the 
county  of  Westchester,  in  pursuance  of  chapter  658  of  the  laws  of 
1867,  upon  the  order  of  the  supreme  court  of  the  state  of  ITew 
York.  It  is  thereupon  ordered  that  such  surplus  moneys  be  dis- 
tributed to  the  party  or  parties  entitled  thereto  according  to  law, 
at  the  surrogate  s  office,  in  the  town  of  White  Plains,  on  the 
day  of  187    ,  and  that  notice  of  the  time  and  place  of  mak- 

ing such  distribution  be  published  for  six  weeks  successively,  in 
the  newspaper  entitled  the  "  "  printed  in  the  county  of 

Westchester,  and  that  a  copy  of  said  notice  be  served  on  the  proper 
party  or  parties,  as  provided  by  chapter  170  of  the  laws  of  1870. 


No.  88. 

NOTICE  OF  DISTRIBUTION. 

ITitle.] 

Notice  is  hereby  given  that  the  balance  remaining  of  the  pro- 
ceeds of  the  sale  of  the  real  estate  of  C.  D.,  late  of  the  town  of  Yon- 
kers,  in  the  county  of  Westchester,  deceased,  lately  made  under 
the  order  of  the  surrogate  of  the  county  of  Westchester  by  A.  B., 
the  executor  of  the  wm  of  the  said  deceased,  wiU  be  divided  by 
the  said  surrogate  among  the  creditors  of  the  said  deceased,  in  pro- 
portion to  their  respective  debts,  according  to  law,  at  the  surro- 
.  gate's  office  in  the  town  of  White  Plains,  on  the  day  of 

187    ,  at  ten  o'clock  in  the  forenoon  of  that  day. 


IDaU:] 


Surrogate. 
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No.  89. 

ENTRY  OF  DEMANDS  FOUND  DUE. 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 
\Title:\ 

On  tlie  hearing  for  distribution,  in  pursuance  of  notice,  on  the 
day  of  187    ,  and  at  the  times  and  places  to  which 

such  hearing  was  adjourned,  and  on  the  hearing  on  the  order  of 
sale,  the  f oUowing  demands  of  the  following  named  persons,  have 
been  and  were  established  as  valid  and  subsisting  demands  against 
the  said  C.  D.,  deceased,  and  are  the  only  demands,  established. 
That  said  persons'  names  are  mentioned  in  the  first  column  of  the 
following  list,  and  the  amount  due  to  eSch  in  the  second  column 
opposite  each  name,  and  the  amount  to  which  each  is  entitled  on 
this  distribution,  this  day  ordered,  in  the  third  column,  opposite 
each  name,  which  is  as  follows,  that  is  to  say : 


NAMES. 

Amount  Due. 

Amount  Entitled. 

$ 

cts. 

% 

cts. 

No.  90.' 

ORDER  OF  DISTRIBUTION. 

At  a  surrogate's  court  \etc.,  as  in  Form  121. 
iTitle.] 

Ifotice  that  distribution  of  the  proceeds  of  the  sale  of  the  real 
estate  in  this  matter  wotild  be  made  on  the  day  of 

187  ,  having  been  duly  published,  and  the  whole  amount  of 
money  paid  into  the  oflBce  of  the  said  surrogate  on  the  sale  of  the 
said  real  estate  being  from  which  is  to  be  deducted  the  ex- 

penses of  the  proceeding  in  this  matter,  to  wit,  the  sum  of 
for  the  surrogate's  costs  and  fees,  and  for  advertising  notice 

of  distribution  in  this  matter  in  the  leaving  in  the  hands  of 

the  said  surrogate,  undistributed,  the  sum  of 

It  is  ordered :  That  the  distribution  be  made  of  said  sum  as 
follows,  that  is  to  say,  that  the  sum  of  be  distributed  among 

'  This  order  accompanies  the  one  above,  'So.  89,  and  is  drawn  in  reference  to  it. . 
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Petition  for  Order  to  Advertise  for  Claims. — Order  to  Advertise. 

the  creditors  of  the  deceased,  whose  debts  have  been  estabhshed 
and  above  recorded,  in  the  proportion  as  set  opposite  their  respect- 
ive names  in  the  left  hand  column  above  recorded,  that  is  to  say, 
each  to  receive  the  amount  set  opposite  their  respective  names  in 
said  left  hand  column,  as  the  share  of  each  on  this  distribution. 


No.  91. 

PETITION  FOK  ORDER  TO  ADTERTISE  FOR  CLAIMS. 

To  A.  B.,  Esq.,  Surrogate  of  Kings  County. 

The  petition  of  0.  D.  and  E.  F.,  administrators  of  G-.  H,, 
late  of  Brooklyn,  in  the  said  county  of  Kings,  deceased,  shows : 

I.  That  six  months  and  upwards  have  elapsed  since  letters  of 
administration  on  the  estate  of  the  deceased  were  granted  to  your 
petitioners,  and  that  they  are  desirous  of  publishing  such  notice  to 
claimants  against  said  deceased  as  is  authorized  by  law. 

II.  That  said  deceased,  at  the  time  of  his  death,  resided  in  the 
city  of  Brooklyn,  and  county  of  Kings,  aforesaid,  and  was  engaged  in 
business  in  ll^Tew  York  city,  in  the  county  of  ITew  York,  as  an 
importer  of  teas  and  coffees. 

III.  That  your  petitioners  know  of  no  claims  against  said  de- 
ceased due  to  any  person  other  than  such  as  reside  in  the  county 
of  Kings,  or  the  city  and  county  of  JSTew  York. 

Your  petitioners,  therefore,  ask  that  an  order  may  be  made  by 
the  surrogate,  directing  in  how  many,  and  what  particular  news-, 
paper  or  papers  such  notice  shall  be  pubhshed,  requiring  all  per- 
sons having  claims  against  said  deceased  to  present  the  same,  with 
the  vouchers  thereof,  to  C.  D.  and  E.  F.,  your  petitioners,  at  the 
office  of  the  said  C.  D.,  at  800  Fulton  street,  in  the  city  of  Brook- 
lyn, aforesaid,  on  or  before  the  10th  day  of  May  next. 

[jSignature  of  administrators.'] 

[Bate.] 
[  Verifoation.'] 

No.  92. 

ORDER  TO  ADVERTISE. 

At  a  surrogate's  court,  [etc.,  as  in  Form  12] . 

[Title:] 

On  reading  and  filing  the  petition  of  0.  D.  and  E.  F.,  admin- 
istrators of  A.  B.,  deceased,  it  is  ordered  that  a  notice  be  published 
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once  in  each  week,  for  six  months  successively,  in  the  newspaper 
published  in  the  city  of  Brooklyn,  Kings  county,  called  the  Brook- 
lyn Eagle,  and  the  newspaper  published  in  the  city  of  New  York,  in 
the  county  of  New  York,  called  the  Journal  of  Commerce,  requiring 
all  persons  having  claims  against  said  deceased  to  present  the  same, 
with  the  vouchers  thereof,  to  0.  D.  and  ,E.  F.,  the  administrators 
of  said  deceased,  at  the  oflSce  of  the  said  C.  D.,  No.  800  Fulton 
street,  in  the  city  of  Brooklyn,  on  or  before  the  10th  day  of  May 
next. 

No.  93. 

NOTICE  TO  PKOVE  CLAIM. 

_  Pursuant  to  an  order  of  W.  V.,  surrogate  of  the  county  of 
Kings,  notice  is  hereby  given,  according  to  law,  to  all  persons  having 
claims  against  the  estate  of  A.  B.,  late  of  the  town  of  Brooklyn,  in 
said  county,  deceased,  to  present  the  same,  with  the  vouchers 
thereof,  to  the  undersigned,  administrators  of  all  and  singular  the 

foods,  chattels  and  credits  of  the  sa;id  deceased,  at  the  oflSce  of  C. 
).,  No.  800  Fulton  street,  in  the  city  of  Brooklyn,  in  the  county 
of  Kings,  aforesaid,  on  or  before  the  10th  day  of  May,  A.  D.,  1876. 
[Date.']  C.  D. 

E.  F. 

Administrators. 


No.  94. 

PKOOF  OF  CLAIM. 

\_Title  and  venue.] 

A.  B.,  of  Brooklyn,  being  duly  sworn,  says : 

I.  That  the  estate  of  said  C.  D.,  deceased,  is  justly  indebted 
unta  deponent,  in  the  sum  of  three  hundred  dollars  and  fifty  cents, 
and  interest  thereon  from  April-.  7th,  .1874,  [as  specified  in  the  an- 
nexed account,]  or,  [specify  the  facts  giving  rise  to  the  claim,  as 
e.  g.,  in  payment  for  fifty  barrels  of  flour,  sold  and  delivered  to 
the  said  C.  D.,  at  the  city  of  Brooklyn,  on  April  7th,  1874,  for  the 
agreed  price  of  $300  50J. 

That  the  said  sum  of  $300  60  and  interest  is  now  justly  due 
and  owing  to  deponent,  and'  that  no  payment  has  been  made 
thereon,  and  that  there  are  iio  offsets  thereto,  and  the  same  is  not 
secured  by  judgment  or  mortgage  upon,  or  expressly  charged  on 
the  real  estate  of  said  deceased,  or  any  part  thereof. 

l^Signature."] 
[Jurat.'] 


e. 
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No.  95. 

PROOF  OF  DEBT  DUE  EXBCUTOK.' 

/.  Petition. 

« 

To  A.  B.,  Surrogate  of  the  county  of  New  Ywh  : 

The  petition  of  0.  D.,  of  the  city  of  New  York,  in  said  county, 
respectfully  shows : 

I.  That  your  petitioner  is  one  of  the  executors  named  in  the 
last  will  and  testament  of  E.  F.,  late  of  New  York,  in  said  county, 
deceased ;  that  said  wiU  was  dulyproTed,  and  letters  testamentary 
issued  to  your  petitioner  and  G.  H.,  on  the  10th  day  of  March  last, 
and  your  petitioner  has  made  and  returned  an  inventory  of  the 
personal  estate  of  the  said  deceased,  by  which  it  appears  that  said 
personal  estate,  applicable  to  the  payment  of  debts,  legacies  and 
expenses,  amounts  to  about  $5,000. 

II.  That  at  the  time  of  the  death  of  said  E.  F.,  he  was  in- 
debted to  your  petitioner  in  the  sum  of  $500,  arising  out  of  the 
following  facts:  That. on  the  5th  day  of  May,  1869,  the  said  E.  F. 
made  his  promissory  note  in  writing,  dated  on  that  day,  whereby, 
for  value  received,  he  promised  to  pay  your  petitioner,  or  order, 
the  sum  of  $500,  on  the  5th  day  of  June,  1869,  with  interest ;  and 
delivered  the  same  to  your  petitioner  in  payment  of  the  agreed 
price  of  five  bales  of  cotton,  theretofore  sold  and  delivered  to  said 
E.  F.  by  your  petitioner,  but  that  said  note  was  not  paid  at  ma- 

.  turity,  and  still  remains  wholly  unpaid,  and  there  is  due  thereon, 
to  your  petitioner,  the  sum  of  $500,  with  interest  from  the  5th  day 
of  June,  1869.  That  no  payment  has  been  made  on  said  note,  nor 
are  there  any  offsets  against  the  same,  or  any  other  defense 
thereto. 

III.  Your  petitioner  further  sjiows,  that  he  has  advertised,- 
pursuant  to  law,  for  claims  against  said  estate,  and  [none  have 
been  exhibited],  or,  [claims  have  been  exhibited  to  the  amount  of 
about  $1,000],  and  that  the  time  limited  by  the  statute  for  the  ex- 
hibition of  claims  pursuant  to  the  said  notice,  has  now  expired. 
That  G.  H.,  of  Eew  York,  is  co-executor  with  your  petitioner, 
and  T.  J.,  is  the  widow,  and  H.  T.  and  M.  N.  are  the  only  next  of 
kin,  heirs  at  law  and  legatees  of  the  said  deceased,  and  aU  reside  in 
the  city  of  New  York.  ^ 

Your  petitioner,  therefore,  prays  that  the  debt  due  to  yourpe- 
titioner  may  be  proved  in  this  court,  and  that  he  may  be  permitted 

'  This  petition  is  made  under  L.  1837,  C  460,  §  Z1  {ante,  p.  293),  which  provides 
that  the  proof  of  the  debt  or  claim  of  any  executor  or  administrator  may  be  made 
on  the  service  and  return  of  a  citation  for  that  purpose,  directed  to  the  proper 
perao'uB. 
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to  retain  the  amount  thereof  out  of  the  assets  in  his  hands,  and  he 
prays  that  a  citation  issue,  pursuant  to  the  statute,  directed  to  the 
persons  above  named,  requiring  them  to  attend  the  proof  of  said 
debt,  at  a  time  and  place  therein  to  be  stated. 

[I>ate.]  [Signature.'] 

[  Verification. J 

[On  the  filing  of  such  petition  the  surrogate  will  make  an 
order  for  the  issuing  a  citation  to  tkn  proper  persons,  which  will 
he  as  follows ;] 

JJ.  Order  for  citation. 
At  a  surrogate's  court  [etc.,  as  in  Form  12]. 


In  the  matter  of  the  proof  of  the 
claim  of  0.  D.,  executor,  c&c,  of 

E.  F., 


against  the  said  testator. 


On  reading  and  filing  the  petition  of  C.  D.,  one  of  the  execu- 
tors of  E.  F.,  late  of  the  city  of  New  York,  deceased,  setting 
forth  that  he  has  a  claim  against  the  said  testator,  and  desires  to 
prove  the  same  in  this  court,  and  have  the  same  allowed, 

Ordered:  That  a  citation  issue  to  the  proper  persons,  requiring 
them  to_  appear  in.  this  court  on  the  day  of  next,  at  ten 

o'clock  in  the  forenoon  of  that  day,  and  attend  the  proof  of  the 
said  claim  of  the  said  executor' 

And  it  is  further  ordered  that  the  said  citation  be  served  on  the 
persons  to  whom  the  same  shall  be  directed,  at  least  fifteen  days 
before  the  return  day  thereof.^ 


No.  96. 

Notice  that  Claim  is  Disputed  and  offer  to  Eefer." 
To  A.  B.,  Esq. : 

You  wiU  please  take  notice  that  I  doubt  the  justice  and  validity 

'  The  statute  (i.  1837,  c.  460,  §  Zl)  Is  silent  as  to  the  manner  and  time  within 
which  the  citation  must  be  served,  and  therefore  it  is  proper  to  provide  in  the  order 
for  such  service. 

'  See  arUe,  p.  294. 
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of  your  claim  of  $300  60  against  the  above-named  estate,  and  I 
hereby  dispute  the  same,  and  offer  to  refer  it  under  the  statute,  to 
some  suitable  and  proper  person  as  referee,  to  be  approved  by  the 
surrogate. 

Tours,  &c., 

C.  D.,  Admmistrator  of  E.  F. 


No.  97. 

AGREEMENT  TO  EEFER  CLAIM." 

"Whereas,  A.  B.  has  lately  presented  a  claim  to  0.  D.,  the  ex- 
ecutor of  the  last  will  and  testament  of  E.  F.,  late  of  the  city  of 
New  Tork,_  deceased,  for  $300  50,  a  copy  whereof  is  attached 
hereto,  the  justice  of  which  claim  is  doubted  by  the  said  executor, 
it  is  hereby  agreed  that  the  matter  in  controversy  be  referred  to 
M.  N.,  counseUbr  at  law,  of  No.  street,  in  the  city  of  New 

York,  as  sole,  referee,  to  hear  and  determine  the  same. 

{Date.] 

(Signed),  A.  B., 

C.  D.,  Executor. 
[Indorsed.'] 

I  hereby  approve  of  the  referee  named  in  the  foregoing  agree- 
ment. 

[Date.] 

M.  N.,  Surrogate. 


No.  98. 

ORDER  OP  REFERENCE 

StrPEEME    COTIRT,                            ) 

Crrr  and  County  of  New  Yoke:,     j 

A.B., 

vs. 

0.  D.,  as  eieecutor  of  J.  K., 

deceased. 

- 

On  reading  and  filing  the  annexed  agreement  to  refer  the  claim 
of  A.  B.,  above  named,  against  the  estate  of  J.  K.,  deceased,  to 

'  See  ante,  p.  294.  "  See  arUe,  p.  296. 
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M.  N.,  Esq.,  coimBellor  at  law  of  No.  street,  in  the  city  of 

'New  York,  as  sole  referee  to  hear  and  determine  the  same,  and  on 
motion  of  H.  W.,  Esq.,  of  counsel  for  the  said  C.  D.,  as  executor, 
&c., 

Ordered :  That  the  said  M.  IST.,  Esq.,  be,  and  he  is  hereby  ap- 
pointed referee  to- hear  and  determine  the  matter  in  controversy 
mentioned  in  the  said  agreement. 

[Date.] 

WILLIAM  WALSH, 

Clerk. 

No.  99. 

COMPROMISE  OF  CLAIMS.' 

/.  PeUtion  for  leave  to  compromise  claim. 
Sueeogate's  Court,  New  Tobk  Cothsttt. 


In  the  matter  of  the  estate  of 
A.  B., 

deceased. 


To  R.  0;  H.,  Esq.,  Swrrogate  of  the  county  of  New  York : 
-  The  petition  of  C.  D.,  respectfully  shows : 

I.  That  the  wiU  of  the  above-named  A.  B.,  deceased,  was  duly 
admitted  to  probate  by  the  surrogate  of  the  county  of  New  York, 
on  the  day  of  •  ,  187  ,  and  on  the  same  day  letters  tes- 
tamentary thereon  were  duly  issued  to  your  petitioner  as  the  sole 
executor  therein  named. 

II.  That  among  the  assets  of  the  estate  of  the  said  deceased,  is 
a  debt  of  $150  on  a  book  account  due  from  the  firm  of  N.  & 
Co.,  lately  doing  business  at  No.  street,  in  the  city  of 
New  York,  which  deponent  has  hitherto  been  unable  to  collect. 
That  on  the  day  of  ,  187  ,  the  said  firm  suspended 
business  and  made  a  general  assignment  of  aU  their  property  to 
one  L.  M.,  for  the  benefit  of  their  creditors. 

III.  That  the  said  firm  have  offered  to  pay  their  creditors  fifty 
per  cent,  of  the  amount  of  their  respective  debts,  in  consideration 
of  receiving  a  full  discharge  and  release  of  aU  liability  thereon, 
and  as  appears  by  the  affidavit  of  E.  S.,  hereto  annexed,  that  offer 
has  been  accepted  by  a  majority,  in  number  and  value,  of  all  their 
creditors,  and  your  petitioner  verily  believes,  after  a  careful  exam- 

■  See  mte,  p.  282. 
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ination.of  tlie  affairs  of  said  N.  &  Co.,  that  the  said  iinn  have 
acted  honestly  and  in  good  faith,"and  are  not  able  to  pay  any  larger 
percentage  of  their  debts,  and  that  it  wiU  be  for  the  benefit  and 
advantage  of  the  estate  of  the  said  A.  B.,  to  compromise  on  the 
terms  offered. 

Wherefore,  your  petitioner  prays  that  he  may  be  authorized  to 
compromise  the  said  claim  by  receiving  fifty  per  cent,  of  the 
amount  thereof  as  a  full  satisfaction. 

IDafe.l 

[^Signature.] 
[  Yerification.l 

II.  Order  allowing  compromise. 

At  a  surrogate's  court  [eta.j  as  vn  Form  12]. 
ITiiU.] 

On  reading  and  filing  the  petition  of  0.  D.,  executor  of  A.  E., 
deceased,  and  the  affidavit  of  E.  S.,  annexed  thereto,  and  it  appear- 
ing thereby  that  there  is  good  and  sufficient  cause  for  allowing  the 
said  C.  D.  to  compromise  the  debt  therein  referred  to,  and  the 
terms  of  compromise  therein  named  being  approved  of,  ^ 

Ordered :  That  the  said  executor  be,  and  he  hereby  is  author- 
ized to  accept  fifty  per  cent,  of  the  amount  of  the  debt  owifig 
from  the  firm  of  iN .  &  Co.,  late  of  No.  street,  in  New 

York  city,  to  the  said  deceased,  as  a  full  satisfaction  and  discharge ' 
of  said  debt. 


No.  100. 

ENFORCEMENT  OF  JUDGMENT  AGAINST  EXECUTOR. 

I.  Application  for  lea/ue  to  issue  execution.^ 
[Title.] 
To  the  Surrogate  of  the  county  of  New  YorTc  : 

The  petition  of  M.  N.,  of  the  city  of  New  York,  respectfully 
shows : 

I.  That  he  is  a  creditor  of  A.  B.,  deceased,  whose  last  wiU  and 
testament  was  di^  admitted  to  probate  by  the  surrogate  of  the 
county  of  New  York,  on  the  day  of  ,  1870,  and 

letters  testamentary  thereon  duly  issued  tt)  C.  C,  of  No. 

street,  in  the  city  of  New  York,  on  the  day 

of  ,  1870. 

'Seeare<«,.p.  303. 
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II.  That,  on  the  day  of  ,  1870,  your  petitioner 
commenced  a  suit  against  the  said  C.  D.  as  executor  of  the  said 
A.  B.,  deceased,  in  the  supreme  court  of  this  state ;  that  such  suit 
was  to  establish  the  liability  of  the  said  A.  B.  as  indorser  of  a  cer- 
tain note  made  by  one  J.  K.  to  your  petitioner  for  $400  00,  dated 
May  10th,  1869,  and  payable  three  months  from  date ;  that  the 
said  0.  D.  duly  appeared  in  said  suit,  and  put  in  an  answer  ad- 
mitting the  indorsing  of  the  said  note  by  the  said  A.  B.,  but  deny- 
ing that  the  note  had  been  duly  presented  for  payment  to  the 
maker  thereof,  or  notice  of  dishonor  duly  given  to  the  said  A.  B. 
That  the  issues  of  facts  thereby  raised  came  on  for  trial  at  a  circuit 
of  the  supreme  court,  held  in  the  city  and  county  of  'New  York, 
on  the  day  of  ,  187  ,  and  the  said  C.  D.  then 
and  there  appeared  and  gave  evidence  in  support  of  the  allegations 
of  his  answer.  That  the  issues  were  submitted  to  the  jury  upon 
the  charge  of  the  court,  and  a  verdict  rendered  for  your  petitioner 
for  $  ,  the  amount  due  on  said  note,  with  interest.  That, 
upon  a  special  application  to  the  court,  costs  were  awarded  to  your 
petitioner,  which  were  duly  taxed  at  the  sum  of  $  ,  and 
on  the            day  of                    ,  187    ,  judgment  for  $ 

was  duly  entered  in  favor  of  your  petitioner,  and  against  the  said 
0?  D.  as  executor,  &c. 

III.  That  the  said  judgment  has  not  been  paid,  nor  any  part 
thereof,  and  the  same  is  now  in  full  force. 

Your  petitioner  therefore  prays  that  the  said  C.  D.,  the  exec- 
utor of  A.  B.  aforesaid,  be  required  to  show  cause  why  an  execu- 
tion on  such  judgment  should  not  be  issued. 

[Bate.]  [Signainire.'] 

[  Verification.'] 

II.  Order  for  executor  to  show  cause.^ 

At  a  surrogate's  court  [etc.,  as  m  Form  12J. 


In  the  matter  of  the  applioal/ion  of 

M.  K, 

for  om  order  that  .execution  issue  wpon 
a  judgment  obtained  Jyy  him  agavti&t 
C:  D.,  the  executor  of  A.  B., 

deceased. 

On  reading  and  filing  the  verified  petition  of  M.  IS..,  of  the 
city  of  New  York,  by  which  it  appears  that  the  said  M.  E".,  on 


'  See  ante,  p.  303,  and  2  iS.  S:  1 16,  §  20. 
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the  day  of  ,  187    ,  obtained  a  judgment  against 

the  said  C.  D.  as  executor  of  the  said  A.  B.,  deceased,  in  the  su- 
preme court  of  this  state,  after  a  trial  at  law  upon  the  merits,  and 
that  such  judgment  was  for  $  ,  and  that  no  part  thereof  has 

been  paid, 

[*]  Ordered :  That  the  said  0.  D.,  executor  as  aforesaid,  per- 
sonally be  and  appear  before  the  surrogate  of  the  county  of  K ew 
York,  at  his  office  in  the  city  of  New  York,  on  the  day 

of  next,  at  11  o'clock  in  the  forenoon  of  that  day,  and 

show  cause  why  an  execution  on  the  said  judgment  should  not  be 
issued. 

l^T/ie  surrogate,  upon  the  filing  of  the  petition,  must  cite  the 
executor  to  account.  The  order  for  such  citation  will  he  as  above 
down  io  the  *,  and  continue^ 

Ordered:  That  a  citation  issue  to  the  said  C.  D.,  executor  as 
aforesaid,  requiring  him  to  appear  in  this  court  on  the  day 

of  next  \the  return  day  -of  the  above  order'],  at  11  o'clock 

in  the  forenoon  of  that  day,  and  account  as  such  executor. 

• 

III.   Order  that  execution  issue.^ 

At  a  surrogate's  court  [etc.,  as  in  Form  12] . 
[Title.] 

On  the  application  of  M.  N.,  a  creditor  of  the  said  A.  B.,  de- 
ceased, who  obtained  a  judtaient  at  law  upon  the  merits  against 
the  said  C.  D.  as  executor,  &c.,  in  the  supreme  court  of  this  state, 
on  the  day  of  ,  187    ,  for  $  ,  no  part  of 

which  has  been  paid,  an  order  having  been  heretofore  duly  made 
against  the  said  executor,  and  served  upon  him,  to  show  cause  why 
an  execution  on  the  said  judgment  should  not  be  issued ;  and  a 
citation  having  also  been  issued  and  served  upon  the  said  executor, 
requiring  him  to  appear  in  this  court  on  the  day  of  last 

past,  and  account  as  such  executor ;  and  the  said  parties  having 
duly  appeared,  and  the  said  0.  D.  having  produced  and  filed  his 
account  as  such  executor  aforesaid ;  and  the  said  matter  having 
been  heard  on  several  days,  and  duly  adjourned  from  day  to  day 
until  this  day ;  and  it  appearing,  from  the  said  accoiAt,  that  there 
are  in  the  hands  of  the  said  C.  D.,  as  such  executor,  assets  of  the 
estate  of  the  said  A.  B.,  deceased,  to  the  amount  of  dollars  ; 

and  that  the  debts  and  outstanding  liabilities  of  the  said  deceased 
do  not  exceed  the  sum  of  dollars ;'  and  that  there  are  as- 

sets in  the  hands  of  the  said  executor  properly  applicable  to  the 

'  See  ante,  p.  304,  and  2  R.  S.  116,  §  21. 
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payment  in  full  of  the  said  Judgment,  and  no  cause  to  the  contrary 
being  shown ; 

Ordered :  That  execution  be  issued  in  due  form  of  law  against 
the  said  C.  D.,  executor  as  aforesaid,  for  the  whole  amount  of  the 
said  judgment  and  interest. 

And  it  is  further  ordered,  that  the  fees  and  expenses  of  this 
proceeding  be  paid  out  of  the  estate  of  the  said  deceased. 


No.  101. 

Proceedings  by  Creditor  of  Deceased  to  obtain  Payment  of  Debt.' 
•  I.  Petition. 

To  E.  0.  H.,  Esq.,  Surrogate  of  the  county  of  New  York : 

The  petition  of  M.  !N".,  of  the  city  of  New  York,  respectfully 
shows : 

I.  That  .the  will  of  A.  B.,  deceased,  late  of  the  city  of  New 
York,  was  duly  admitted  to  prdbate  by  the  surrogate  of  the  county 
of  New  York,  on  the  day  of  ,  187  ,  and  letters 
testamentary  thereon  were  on  the  day  of  ,  187  , 
duly  issued  by  such  surrogate  to  C.  D.,  of  No.  ,  street, 
in  the  city  of  New  York,  the  sole  executor  named  in  said  wiU. 

II.  That  the  said  A.  B.,  deceased,  during  his  Hfe,  to  wit,  on 
the  day  of  ,  187  ,  became  indebted  to  your  peti- 
tioner in  the  sum  of  dollars ;  and  that  the  facts  on  which 
said  indebtedness  arose  are  as  follows  SJiere  state  the  facts  creating 
the  debt,  e.  g.,  on  the  said  day  of  187  ,  in  pur- 
suance of  a  written  contract  theretofore  made  between  your  peti- 
tioner and  the  said  A.  B.,  a  copy  of  which  is  hereunto  annexed, 
marked  "  Exhibit  A,"  your  petitioner  sold  and  delivered  to  the 
said  A.  B.,  at  the  city  of  Newx  ork,  one  hundred  cases  of  Bordeaux 
wine,,  for  which  the  said  A.  B.  promised  to  pay  the  sum  of  five 
himdred  dollars].  That  no  payments  have  been  made  on  account 
of  said  debt,  and  that  there  are  no  offsets  against  the  same  to  the 
knowledge  of  your  petitioner. 

III.  Thatj  your  petitioner  duly  exhibited  the  said  claim  to  the 
said  executor,  under  the  notice  published  by  him  for  the  exhibition 
. J , 

'  See  2  R.  8.  116,  §  18,  for  power  of  surrogate  to  make  decree,  and  Z.  1837, 
li,  460,  §§  68,  64,  as  amended  by  Z.  1844,  u.  104,  for  certificate  of  decree  and  issue  of 
execution.  See  also  Form  No.  6  for  form  of  certificate,  and  ante,  pp.  306,  307,  426. 
The  making  of  the  decree  is  discretionary,  and  it  wiU  not  be  made  except  in  a  clear 
case  of  solvency.  If,  however,  advertisement  was  made  for  claims,  and  no  others 
have  been  presented  within  the  time  limited,  and  there  are  assets  in  the  esecutor's 
hands,  the  order,  it  would  seem,  should  be  granted. 
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of  claims,  and  that  he  assented  to  the  justness  and  correctness  of  the  . 
same ;  and  that  your  petitioner  has  demanded  payment  of  the  said 
claim  from  the  said  executor  since  the  expiration  of  six- months 
from  the  granting  of  letters  testamentary  aforesaid,  and  that  he 
has  neglected  to  pay  the  same.^ 

lY.  Tour  petitioner  further  shows  that  he  is  informed  and  be- 
lieves that  ample  assets  for  the  payment  of  aU  claims  against  the 
said  A.  B.,  deceased,  have  come  into  the  hands  of  the  said  0.  D., 
as  such  executor' aforesaid. 

Your  petitioner,  therefore,  prays  that  the  surrogate  wiU  decree 
the  payment  of  the  aforesaid  debt  due  to  your  petitioner,  or  a 
proportional  part  thereof. 

[Signature.] 
[  Verijioation.] 

If.   Order  for  citation. 
At  a  surrogate's  court  [etc.,  as  in  Form.  12]. 


In  the  matter  of  the  claim  of 
a  creditor  of  A.  B., 


On  reading  and  filing  the  petition  of  M.  N.,  of  the  city  of  New 
York,  a  creditor  of  A.  B.,  late  of  the  city  of  New  York,  deceased, 
by  which  it  appears  that  he  has  a  just  claim  against  the  said  de- 
ceased, and  more  than  six  months  ha"\«ng  elapsed  since  the  grant- 
ing of  the  letters  testamentary  of  the  last  will  and  testament  of  the 
said  deceased, 

Ordered:  That  a  citation  issue  to  0.  D.,  the  executor  of  the 
last  wiU  and  testament  of  the  said  A.  B.,  deceased,  requiring  him 
to  appear  in  this  court,  on  the  day  of  instant,  at 

ten  o'clock  in  the  forenoon  of  that  day,  and  show  cause  why  the 
surrogate  should  not  decree  payment  of  the  said  debt  or  claim 
against  him. 

And  it  is  further  ordered,  that  the  said  citation  be  served  on 
the  said  0.  D.,  at  least  four  days  before  the  return  day  thereof.^ 

'  The  petition  should  show  a  demand  since  the  power  of  the  surrogate  to  order 
payment  arose. 

"  Ifo  provision  is  made  by  the  statute  (2  JJ.  K  116,  §  15)  for  the  service  of  the 
citation,  or  for  any  citation  at  all,  and  the  mode  of  proceedings  should  therefore 
be  prescribed  by  the  surrogate  and  included  in  the  order.  For  a  similar  omission 
in  the  statute,  see  L.  IBS'?,  c.  460,  §  37,  and  note  to  Form  95.    The  citation  should 
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III.  Decree  for  payment. 
[Title.'] 

M.  N .,  of  the  city  of  New  York,  haAong,  on  the  day 

of  ,  187    ,  presented  his  petition  to  the  surrogate  of  the 

county  of  New  York,  by  which  it  appears  that  he  has  a  valid 
claim  against  A.  B.,  late  of  the  city  of  New  York,  deceased,  for 
dollars,  with  interest  thereonjfroni  the  day 

of  ,  187    ;  and  the  said  petition  also  setting  forth  the 

facts  on  which  the  said  indebtedness  arose,  and  also  showing  that 
more  than  six  months  have  elapsed  since  the  granting  of  the  let- 
ters testamentary  of  the  last  will  and  testament  of  the  said  de- 
ceased ;  and  praying  a  decree  against  C.  D.,  the  executor  of  the 
said  A.  B.,  deceased,  for  payment  of  the  said  claim ;  and  the  sai4 
executor  having  been  duly  cited  to  appear  on  the  day  of 
last  past,  and  show  cause  why  such,  payment  should  not  be  decreed ; 
and  the  said  C.  D.  having  appeared,  and  having  assented  to  the 
said  claim  of  the  said  M.  N.,  and  having  produced  and  filed  an 
account  as  such  executor ;  and  the  said  matter  having  Ijeen  heard 
on  several  days,  and  duly  adjourned  untU  this  day ;  and  it  appear- 
ing, f r^m  the  said  account  and  from  the  proofs  herein  taken,  that 
there  are  in  the  hands  of  the  said  C.  D.,  as  such  executor  afore- 
said, assets  of  the  estate  of  the  said  A.  B.,  deceased,  to  the  amount 
of  dollars,  and  that  the  debts  and  outstanding  liabilities 

of  the  said  deceased  do  not  exceed  the  sum  of  doUars, 

It  is  ordered  and  decreed,  pursuant  to  the  statute  in  such  case 
made  and  provided,  that  the  said  C.  D.,  executor  as  aforesaid,  pay 
to  the  said  M.  N.  the  full  amount  of  his  said  claim  and  interest, 
amounting  in  the  whole  to  the  sum  of  dollars  and        cents. 

And  it  is  further  orderad,  that  the  said  C.  D.  personally  pay 
the  fees  of  this  proceeding,  and  the  costs  of  the  said  M.  N.  therein 
to  be  taxed. 


lY.  Surrogate's  certificate  of  decree. 
[See  Form  No.  6.] 

Y.  Meecution  on  docketing  certificate} 

To  the  sheriff  of  the  county  of  Elngs,  greeUng  : 

Whereas,  on  the  day  of  ,  187    ,  Eobert  C. 

Hutchings,  surrogate  of  the.  county  of  New  York,  duly  made  a 
decree,,  directing  the  payment  by  C.  D.,  residing  in  New  York 

require  the  executor  "  to  show  cause  why  the  said  surrogate  should  not  decree  pay- 
ment by  yon  of  the  debt  of  M.  TS,,  of  the  city  of  New  York,  against  the  said  A.  B., 
deceased,  for  dollars  due  [staling  consideration  of  the  debt\" 

'  By  L.  IBS'?,  c.  460,  §  64,  the  execution  was  to  issue  from  the  supreme  court,  but 
by  L.  1844,  c.  104,  §2,  the  execution  was  directed  to  issue  from  the  court  of  common 
pleas  (now  county  court)  of  the  county  where  the  certificate  was  docketed.    See  p.  429. 
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city,  in  said  county,  by  occupation  a  hardware  mercliant,  the  sole 
executor  of  A.  B.,  deceased,  to  M.  N.,  of  the  city  of  New  York,  in 
said  county,  by  occupation  a  dealer  in  grain,  of  the  sum  of 
doUars  and  cents  for  a  debt  due  to  the  said  M.  IST.,  from  the 

said  deceased,  and  the  sum  of  dollars  and  cents,  for 

his  costs  and  expenses  in  the  proceeding  before  said  surrogate, 
making  in  the  whole  the  sum  of  dollars  and  cents ; 

and  whereas,  after  such  decree  was  made  by  said  surrogate,  to  wit, 
on  the  day  of  ,  187    ,  he  made  out  a  certificate 

stating  the  names  of  the  parties  against  and  in  favor  of  whom  the 
decree  was  made,  and  their  respective  occupations  and  places  of 
residence,  in  which  he  stated  the  amount  of  such  debt  and  costs 
directed  to  be  paid  by  such  decree ;  and  whereas,  on  said  '  day 
of  ,  such  certificate  was  filed  with  the  clerk  of  the 

county  of  Kings,  and  the  same  was,  on  said  day  of  , 

187  ,  entered  and  docketed  in  the  book  required  by  law  to  be 
kept  for  the  docketing  of  judgments  ;  and  whereas,  there  is  now 
actually  due  on  said  decree  the  sum  of  dollars  and        cents, 

with  interest  thereon  from  the  d.ay  of  187     . 

Tou  are,  therefore,  commanded  and  required  to  make  said  sum 
of  dollars  and  cents,  out  of  the  goods,  chattels  and 

personal  property  of  the  said  C.  D.,  in  your  county,  and  if  suffi- 
cient thereof  cannot  be  found  in  your  county,  then  out  of  the  real 
property  in  your  county  of  which  the  said  0.  T>.  was  seized,  and 
belonging  to  him  on  the  said  day  of  ,  187    ,  the 

day  on  miich  the  said  decree  was  docketed  in  your  county,  or  at 
any  time  thereafter,  in  whose  hands  soever  the  same  may  be,  and 
that  you  return  this  execution,  with  your  proceedings  thereon,  to 
the  clerk  of  the  county  court  of  Kings,  in  sixty  days  after  the  re- 
ceipt of  the  same. 

vVitness,  Hon.  Henry  A.  Moore,  judge  of  said  court,  at  Brook- 
lyn, the  day  of  ,  one  thousand  eight  hundred  and 
seventy-five.  W.  D., 

Attorney  for-M..  N. 

VI.  Order  assigning  bond. 
[See  Form  No.  121.] 

No.  102. 

PAYMENT  OF  LEGACIES  WITHIN  A  TEAK.' 

I.  Petition  for  payment. 
To  E.  C.  H.,  Esq.,  Surrogate  of  the  county  of  New  York : 

The  petition  of  M.  N.,  of  the  city  of  New  York,  respectfully 
shows : 

'  See  ante,  p.  348. 
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That  your  petitioner  is  a  legatee  imder  the  last  will  and  testa- 
ment of  A.  B.,  late  of  the  city  of  New  York,  deceased ;  that  the 
said  will  was  duly  admitted  to  probate  by  the  surrogate  of  the 
county  of  New  Tork,  and  recorded  in  his  office,  on  the  day  of 
in  the  year  18Y  ,  and  that  letters  testamentary  thereof 
were  on  the  same  day  duly  granted  and  issued  by  the  said  surro- 
gate to  Ci  D.,  sole  executor  in  the  said  will  named.  That,  by  the 
said  will,  the  said  A.  B.  did  give  and  bequeath  to  your  petitioner 
the  sum  of  one  thousand  dollars. 

Your  petitioner  further  shows  that  ample  assets  of  the  estate  of 
the  said  testator  for  the  payment  of  aU  his  debts,  and  for  the  dis- 
charge of  all  the  specific  and  general  legacies  given  by  his  said 
wiU,  have  come  into  the  hands  of  the  said  C  D.,  as  such  executor 
aforesaid,  and  that,  as  your  petitioner  is  informed  and  believes, 
there  is  at  least  one-third  more  of  assets  of  the  estate  of  the  said 
A.  B.,  deceased,  in  the  hands  of  the  said  C.  D.,  as  such  executor 
aforesaid,  than  wiU  be  sufficient  to  pay  all  debts,  legacies  and  claims 
against  the  said  estate  now  known  [here  state  facts  evidencing  the 
allegations  above  made  in  rega/rd  to  the  amount  of  assets  in  the 
hands  of  the  executor]. 

Your  petitioner  further  shows  that  he  is  in  indigent  circum- 
stances \here  gi/ve  Jyrief  statement  of  the  jpetiUaner's  circum- 
stances'] ,  and  that  an  advance  of  a  portion  of  the  said  legacy  is 
necessary  for  his  support.  He  therefore  prays  that  he  may  be 
allowed,  in  pursuance  of  the  statute  in  such  case  made  and  provided, 
to  receive  a  portion  of  the  said  legacy  to  the  amount  of  three  hun- 
dred dollars,  as  necessary  for  his  support,  upon  a  satisfactory  bond 
being  executed  for  the  return  of  such  portion,  with  interest,  when- 
ever required. 

[Signature.] 
.  [Verifcation.] 

II.  Notice  to  executor. 

[Serve  a  copy  of  the  petition  on  the  executor,  with  the  following 
notice  indorsed :] 

SiE, — Take  notice,  that  the  petition,  of  which  the  within  is  a 
copy,  will  be  presented  to  the  surrogate  of  the  county  of  New 
York,  at  his  office  in  the  city  of  New  York,  on  Monday,  the 
day  of  instant,  at  ten  o'clock  in  the  forenoon  of  that  day, 

and  that  the  said  surrogate  will  then  and  there  be  moved  to  grant 
the  prayer  thereof.     And  further,  that  J.  K.,  residing  at  No. 
street,  in  the  city  of  New  York,  and  L.  M.,  residing  at  No. 
street,  in  the  same  citjr,  will  be  offered  as  sureties  ia  the  bond  men- 
tioned in  the  said  petition,  to  be  executed  on  the  granting  of  the 
prayer  thereof.  Yours,  &c., 

[Signature  of  petitions  or  his  attorney.] 

[Date.] 
To  C.  D.,  Executor,  <&c.  of  A.  B.,  deceased. 
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III.  Bond  to  refund. 

Know  all  men  by  these  presents,  that  we,  M.  E".,  of  the  city  of 
New  York,  and  J.  K.  and  L.  M.,  of  the  same  city,  are  held  and 
firmly  bound  nnto  0.  D.,  the  executor  of  the  last  wOl  and  testa- 
ment of  A.  B.,  late  of  the  city  of  New  York,  deceased,  in  the  sum 
of  six  hundred  dollars,  lawful  money  of  the  United  States  of 
America,  to  be  paid  to  the  said  C.  D.,  as  such  executor  aforesaid, 
or  to  his  certain  attorney,  successors  or  assigns ;  to  which  payment 
well  and  truly  to  be  made,  we  bind  ourselves,  our  and  each  of  our 
heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by 
these  presents.  Sealed  with  our  seals.  Dated  the  day  of 
one  thousand  eight  hundred  and  sixty. 

"Whereas  the  said  A.  B.,  in  and  by  his  said  last  will  and  testa- 
ment, did  give  and  bequeath  to  the  said  M.  N.  the  sum  of  one 
thousand  dollars ;  and  whereas  the  said  legatee  has  lately  applied 
to, the  surrogate  of  the  county  of  New  York,  previous  to  the  ex- 
piration of  one  year  from  the  granting  of  the  letters  testamentary 
to  the  said  executor,  to  be  allowed  to  receive  a  portion  of  the  said 
legacy,  to  the  amount  of  three  hundred  dollars,  as  necessary  for  his 
support ;  and  reasonable  notice  of  the  said  application  having  been 
given  to  the  said  executor,  and  the  said  surrogate  being  about  to 
allow  the  said  portion  of  the  said  legacy  to  be  advanced  to  the  said 
legatee,  pursuant  to  the  statute  in  such  case  made  and  provided, 
upon  the  execution  and  delivery  of  this  obligation : 

Now,. the  condition  of  this  obligation  is  such,  that  if  the  said  M. 
N.  shall  return  the  said  portion  of  the  said  legacy,  with  interest, 
whenever  required,  then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue. 

Sealed  and  delivered,  &c. 

[Signatures  and  seals  of  olligors.} 

[Add  acknowledgment  and  justification  of  sureties^ 

IV.  Order  allowing  payment. 
At  a  surrogate's  court  [etc.,  as  in  Form  12] . 


In  the  matter  of  the  legacy  of 

M.  N.,  j 

under  the  last  will  and  testament  of     -" 
A.B., 

deceased. 

M.  N.,  of  the  city  of  New  York,  a  legatee  under  the  last  wiH 
.and  testament  of  A.  B.,  late  of  the  city  of  New  York,  deceased, 
37 
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haTing  lately  made  application  to  the  surrogate  of  the  county  of  'New 
York,  previous  to  the  expiration  of  one  year  from  the  grantingof  the 
letters  testamentary  of  the  said  last  will  and  testament  to  C.  I).,  the 
executor  thereof,  to  be  allowed  to  receive  a  portion  of  the  legacy  of 
one  thousand  dollars,  given  and  bequeathed  to  him  in  and  by  me  said 
last  will  and  testament,  to  the  amount  of  three  hundred  dollars,  as 
necessary  for  his  support ;  and  reasonable  notice  of  the  said  appli- 
cation having  been  given  to  the  said  executor,  as  appears  by  proof 
duly  taken  and  filed  herein ;  and  it  appearing  that  there  is  at  least 
one-third  more  of  assets  of  the  estate  of  the  said  A.  B.,  deceased,  in 
the  hands  of  the  said  C.  D.,  as  such  executor  aforesaid,  than  will  be 
sufficient  to  pay  all  debts,  legacies  and  claims  against  the  said  estate 
now  known,  and  that  the  said  sum  of  three  hundred  dollars  is  nec- 
essary for  the  support  of  the  said  legatee,  and  a  satisfactory  bond 
having  been  executed  for  the  return  of  the  said  portion,  with  in- 
terest, whenever  required,  and  no  objection  being  made ; 

Ordered :  That  the  said  CD.,  executor  as  aforesaid,  advance 
and  pay  to  the  said  M.  JST.  a  portion  of  his  said  legacy,  to  the  amount, 
of  three  hundred  dollars. 

And  it  is  further  ordered  that  the  said  M.  IST.  pay  the  fees  and 
expenses  of  this  proceeding. 


No.  103. 

Bond  to  Refund  Legacy  Directed  by  the  Will  to  be  Paid  Before 
the  Expiration  of  the  Tear.' 

Know  all  men  by  these  presents,  that  we,  M.  E".,  of  the  city  of 
New  York,  and  J.  K.  and  L.  M.,  of  the  same  place,  are  held  and 
firmly  bound  unto  C.  D.,  the  executor  of  the  last  will  and  testament 
of  A.  B.,  late  of  the  city  of  New  York,  deceased,  in  the  sum  of  one 
thousand  dollars,  lawful  money  of  the  United  States  of  America, 
to  be  paid  to  the  said  0.  D.,  as  such  executor  aforesaid,  or  to  his 
certain  attorney,  successor  or  assigns ;  to  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  and  each  of  our  heirs,  ex- 
ecutors and  administrators,  jointly  and  severally,  firmly  by  these 
presents.     Sealed  with  our  seals. 

Dated  the  day  of  one  thousand  eight  hundred 

and  sixty. 

Whereas,  the  said  A.  B.,  in  and  by  his  said  last  will  and  testament, 
did  give  and  bequeath  to  the  said  M.  N.  the  sum  of  five  hundred 
dollars,  and  directed  the  same  to  be  paid  to  him  in  two  months 
after  the  decease  of  the  said  A.  B. :  And  whereas  the  said  M.  N. 
has  demanded  payment  of  the  said  legacy  from  the  said  executor 

'  See  ante,  p.  849.  In  cage  demand  is  made  for  payment  of  a  legacy  after  the  ex- 
piration of  a  year  and  before  a  final  aoeouuting,  the  bond  to  be  given  is  conditioned 
in  almost  identical  form.     See  ante,  p.  350. 
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before  the  expiration  of  one  year  from  the  time  of  the  granting  of 
the  letters  testamentary  of  the  said  last  will  and  testament  to  the 
said  executor,  and  the  said  executor  is  about  to  pay  the  same,  pur- 
suant to_the  statute  in  such  case  made  and  provided,  upon  the  exe- 
cution and  delivery  of  this  obligation. 

Now,  the  condition  of  this  obligation  is  such,  that  if  any  debts 
against  the  said  deceased  shall  duly  appear,  and  which  there  shall 
be  no  other  assets  to  pay,  and  there  shall  be  no  other  assets  to  pay 
other  legaciies,  or  not  sufficient,  and  the  said  M.  N.  shall  refund  the 
legacy  so  paid,  or  such  ratable  proportion  thereof,  with  the  other 
legatees,  as  may  be  necessary  for  the  payment  of  the  said  debts,  and 
the  proportional  parts  of  such  other  legacies,  and  the  costs  and 
charges  incurred  by  reason  of  the  said  payment  to  him ;'  and  if  the 
probate  of  the  said  wiU  shall  be  revoked,  or  the  wiU  declared  void, 
and  the  said  M.  N.  shall  refund  the  whole  of  the  said  legacy,  with 
interest,  to  the  executor  or  administrator  entitled  thereto,  then  this 
obligation  to  be  void ;  otherwise  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered,  &c. 

[^Signatures  and  seals  of  obligors.] 

No.  104. 

BOND  ON  PAYMENT  Or  LEGACY  TO  GENERAL  GUARDIAN.' 

Know^  all  men  by  these  presents,  that  we,  C.  D.,  of  the  town  of 
Peekskill,  county  of  "Westchester,  state  of  ISTew  York,  general 
guardian  of  the  person  and  estate  of  A.  B.,  a  minor,  and  J.  K.,  of 
the  town  of  Yonkers,  county  of  "Westchester,  state  of  ISTew  York, 
and  L.  M.,  of  the  town  of  White  Plains,  county  of  "Westchester, 
state  of  New  York,  are  held  and  firmly  bound  unto  the  said  A.  B., 
the  minor  aforesaid,  in  the  sum  of  dollars,  lawful  money 

of  the  United  States,  to  be  paid  to  the  said  A.  B.,  his  executors, 
administrators,  or  assigns ;  to  which  payment,  well  and  truly  to  be 
made,  we  laind  ourselves,  ouj  and  each  of  our  heirs,  executors  and 
administrators,  jointly  and  severally,  firmly  by  these  presents. 
Sealed  with  our  seals. 

Dated  the  day  of  one  thousand  eight  hundred 

and  sixty-nine. 

"Whereas,  the  above-named  A.  B.  is  entitled  to  a  legacy  of 
dollars,  given  and  bequeathed  to  him  in  and  by  the  last  will 
and  testament  of  Gr.  H.,  late  of  the  town  of  Sing  Sing,  in  West- 
chester county,  deceased,  which  last  will  and  testament  has  been 
duly  admitted  to  probate  and  record  by  the  surrogate  of  "West- 
chester county,  and  letters  testamentary  thereon  duly  granted  and 
issued  to  W.  M.  and  H.  B.,  the  executors  in  said  wUl  named ; 

'  See  2  R.  S.  91,  §  i1,  agd  anU,  pp.  341,  350-351. 
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And  whereas,  the  said  A.  B.  is  a  minor,  and  the  said  C.  D.  has 
been  duly  appointed  his  general  guardian ; 

And  whereas,  the  said  surrogate  having  ordered  that  the  said 
executors  pay  to  the  general  guardian  of  the  said  A.  B.  the  said 
legacy  of  dollars : 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if 
the  above  bonnden  C.  D.  shall  and  will  faithfully  apply  said  legacy, 
and  render  a  true  and  just  account  of  the  application  thereof,  in  aU 
respects,  to  any  court  having  cognizance  thereof,  when  thereunto 
required,  then  this  obligation  to  be  void,  else  to  remain  in  full 
force  and  virtue. 

Sealed  and  delivered  in  the  presence  of 

{Signatures  mid  seals  of  obligors.] 

[Add  acknowledgment  and  justification  of  sureties,  as  in  Form 
No.  M.] 

[^Indorsed^ 

I  approve  of  the  within  bond  as  to  its  form,  manner  of  execu- 
tion and  sufficiency  of  the  sureties. 

{^Signature  of  surrogate.] 


No.  105. 

PROCEEDINGS  TO  COMPEL  EXECUTOR  TO  ACCOUNT. 

I.  Petition  iy  person  having  demand. 
To  the  Surrogate  of  the  county  of  Wew  York  : 

The  petition  of  M.  If.,,of  the  city  of  New  York,  shows : 
That  he  is  a  legatee  under  the  will  of  A.  B.,  late  of  the  city  of 
New  York,  deceased  [here  state  the  naPure  and  amount  of  the 
legacy].     That  on  the  day  of  in  the  year  187  ,  let- 

ters testamentary  on  the  wiU  of  the  deceased  were  granted  by  the 
surrogate  of  New  York  county  to  C.  D.,  the  sole  executor  therein 
named,  and  that  more  than  eighteen  months  have  elapsed  since  the 
time  of  such  appointment.  That  the  said  C.  D.  has  filed  an  inven- 
tory of  the  personal  property  of  said  deceased.  That  your  appli- 
cant has  appKed  to  said  C.  D.  for  the  payment  of  said  legacy,  and 
and  that  the  same  has  not  been  paid. 

In  consideration  of  the  premises  and  to  the  end  that  the  said  C. 
D.,  executor,  &c.  as  aforesaid,  may  be  required  to  pay  the  amount 
of  said  legacy,  j^our  applicant  asks  that  an  order  may  be  granted 
requiring  the  said  C.  D.,  executor,  &c.  as  aforesaid,  at  a  certain  day 
to  be  therein  specified,  personally  to  appear  in  this  court  and  ren- 
der an  account  of  his  proceedings  as  such  executor  aforesaid,  and 
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that  such  other  proceedings  may  be  had  as  may  he  requisite  to  en- 
force the  payment  of  the  legacy  of  your  applicant. 

[Daie.]  [Signature.] 

[  Verification.] 

II.  Order  to  account.^ 
At  a  surrogate's  court  [etc.,  as  in. Form  12]. 


In  the  matter  of  the  accounting  of 

C.  D., 

Executor  of  A.  B., 

deceased. 


On  reading  and  filing  the  verified  petition  of  M.  N.,  a  legatee 
under  the  will  of  the  said  A.  B.,  deceased : 

Ordered:  That  said  C.  D.,  executor  of  the  last  will  and  testa- 
ment of  the  said  A.  B.,  deceased,  personally  be  and  appear  before 
the  surrogate  of  the  county  of  New  York,  at  his  office  in  the  city 
of  New  York,  on  the  lith  day  of  June,  at  eleven  o'clock  in  the 
forenoon  of  that  day,  and  render  an  account  of  his  proceedings  as 
such  executor,  and  show  cause  why  he  should  not  pay  the  legacy 
due  to  the  said  M.  N. 

III.  Order  to  show  cause  why  attachment  should  not  issue. 
At  a  surrogate's  court  [etc.,  as  in  Form  12].' 


In  the  matter  of  the  accounting  of 

CD., 

Executor  of  A.  B., 

deceased. 


An  order  having  been  heretofore  issued  by  the  surrogate  of  the 
county  of  New  York,  requiring  the  above-named  C.  D.,  executor, 
&c.,  to  appear  before  said  surrogate,  at  his  office,  New  York  County 
Court  House,  in  the  city  of  New  York,  on  the  day  of 

187  ,  at  eleven  o'clock  in  the  forenoon  of  that  day,  then  and  there 

'  In  some  counties  a  citation  is  used  instead  of  an  ord.er,  and  in  that  case  the  cita- 
tion contains  an  order  to  show  cause  why  an  attachment  should  not  issue.  The  forms 
given  above,  however,  are  those  used  in  the  court  of  the  surrogate  o'f  New  York 
county. 
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to  render  an  accotmt  of  his  proceedings  as  such  executor,  and  the 
said  order  having  been  served  on  the  said  C.  T>.  personally,  at  the 
city  of  New  York,  on  the  day  of  187  ,  as  appears  by 

the  affidavit  annexed  to  said  order,  and  the  said  C.  D.  having  failed 
to  appear  as  required  by  said  order : 

Ji  is  now  ordered :  That  the  said  CD.  personally  be  and  ap- 
pear before  said  surrogate,  at  his  office.  New  York  County  Court 
House,  iu  the  city  of  New  York,  on  the  day  of  187  , 

at  eleven  o'clock  in  the  forenoon  of  that  day,  then  and  there  to 
show  cause  why  an  attachment  should  not  issue  against  him. 


No.  106. 

PROCEEDINGS  TO  MAKE  ACCOUNTING  FINAL. 

.  '     I.  Executor's  petition  for  citation. 
To  the  Surrogate  of  the  county  of  New  York : 

The  petition  of  0.  D.,  of  the  city  of  New  York,  respectfully 
shows,  that  letters  testamentary  on  the  estate  of  A.  B.,  late  of 
the  city  of  New  York,  deceased,  were  granted  to  your  petitioner 
on  the  10th  day  of  August,  1872.  That  the  persons  interested  in  the 
estate  of  said  deceased,  as  creditors,  legatees,  next  of  kin,  or  other- 
wise, and  their  places  of  residence,  to  the  best  of  the  knowledge, 
information  and  belief  of  your  petitioner,  are  as  follows,  to  wit : 
\give  names  and  residences  of  persons  interested  in  the  estate^ 

All  the  above  are  of  full  age,  and  of  soimd  mind,  except 

[Here  state  facts  in  regard  to  any  who  are  minors,  lunatics, 
<&c.,  as  in  petition  for  probate,  JVo.  9.] 

That  more  than  eighteen  months  have  elapsed  since  said  ap- 
pointment, and  your  petitioner  is  desirous  of  rendering  a  final 
account  of  aU  his  proceedings  to  the  surrogate  of  the  county  of 
New  York,  by  whom  jour  petitioner  was  appointed,  and  for  that 
purpose  prays  that  a  citation  issue  to  all  persons  interested  in  the 
estate  of  said  deceased,  to  attend  a  final  settlement  of  the  account 
of  the  proceedings  of  ybftr  petitioner. 

[Bate.'] 

[^Signature.] 
[  Verifcation.] 
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II.    Order  for  citation  to  attend  acoouniing. 
At  a  surrogate's  court  [etc.,  as  in  Form  12]. 


In  the  matter  of  the  final  accounting 
of  CD.,  as  executor  of 


^  A.  B., 


deceased. 


On  reading  and  filing  the  petition  of  C.  T>.,  duly  verified, 
.showing  among  other  things  that  eighteen  months  and  upwards 
have  elapsed  since  he  duly  qualified  and  was  appointed  the  exiecutor 
of  A.  B.,  late  of  the  town  of  Goshen,  in  the  county  of  Orange, 
deceased,  and  that  he  is  ready  and  desirous  to  render  an  account  of 
his  proceedings  as  such  executor,  before  the  said  surrogate,  and  to 
have  the  same  finally  settled  and  allowed  by  him, 

Ordered:  Pursuant  to  the  prayer  of  said  petition,  that  a  cita- 
tion issue  out  of  and  under  the  seal  of  this  court,  to  be  directed  to 
the  persons  named  in  said  petition  as  being  interested  in  the  estate 
of  said  deceased,  requiring  them  to  appear  in  this  court,  at  this 
place  on  the  day  of  18T    ,  at  ten  o'clock  in  the  fore- 

noon of  that  day,  and  attend  the  final  acouhting  of  the  said  0.  D., 
executor,  &c.,  oi  said  deceased. 

III.   Citation  to  attend  accounting. 

The  People  of  the  State  of  New  Yoek 

To  all  persons  interested  in  the  estate  of  A.  B.,  late  of  the 
city  of  New  YmTc,  deceased,  as  creditors,  legatees, 
next  of  Tci/n,  or  otherwise,  send  greeting : 

You  and  each  of  you  are  hereby  cited  and  required  personally 
to  be  and  appear  before  our  surrogate  of  the  county  of  New  York, 
3,t  his  ofiice,  in  the  city  of  New  York,  on  the  day  of  at 

eleven  o'clock  in  the  forenoon  of  that  day,  then  and  there  to  attend 
the  final  settlement  of  the  account  of  proceedings  of  C.  D.,  as 
executor  of  the  last  wiU  and  testament  of  said  deceased,  and  that 
if  any  of  the  persons  interested  be  under  the  age  of  twenty-one 
years,  they  are  required  to  appear  by  their  guardian,  if  they  have 
one,  or  if  they  have  none,  that  they  appear  and  apply  for  one  to  be 
appointed,  or  in  the  event  of  their  neglect  or  failure  to  do  so,  a 
guardian  wUl  be  appointed  by  the  surrogate,  to  represent  and  act 
for  them  in  the  proceeding. 

In  testimony  whereof,  [etc.,  as  in  Form  1] . 
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No.  107. 

APPOINTMENT  OF  SPECIAL  GUARDIAN. 

I.  Consent  to  appointment. 

\Tiile.] 

I,  H.  B.,  of  the  city  of  New  York,  attorney  at  law,  do  hereby 
consent  to  be  appointed  by  the  surrogate  of  the  county  of  ISTew 
York,  the  special  guardian  for  J.  K.  and  L.  M.,  minors,  two  of  the 
next  of  kin  of  A.  B.,  deceased,  for  the  sole  purpose  of  taking  care, 
of  the  interests  of  the  said  minors  in  the  matter  of  the  final  settle- 
ment of  the  accounts  of  C.  D.,  the  executor,  &c.,  of  the  said  de- 
ceased, and  I  consent  to  serve  as  such  special  guardian. 

[Date.'] 

[Signature.'] 

II.    Order  appointing  guardian. 
At  a  surrogate's  court  [etc.,  as  in  Form  12]. 

ITitle.] 

It  appearing  by  the  verified  petition  of  C.  D.,  the  executor 
above  named  \or  other  evidence,  stating  what  it  is'],  that  J:  K.  and 
L.  M.,  two  of  the  next  of  kin  of  the  said  deceased,  are  minors, 
having  no  general  guardian ;  and  on  reading  and  filing  the  consent 
of  H.  B.,  of  the  city  of  New  York,  to  be  appointed  and  to  serve 
as  the  special  guardian  for  the  said  minors,  for  the  sole  purpose  of 
taking  care  of  their  interests  in  this  matter. 

It  is  ordered :  That  the  said  H.  B.  be,  and  he  hereby  is,  ap- 
pointed the  special  guardian  for  the  said  J.  K.  and  L.  M.,  to  take- 
care  of  their  interests  in  this  matter. 
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No.  108. 

ACCOUNT  OF  PROCEEDINGS. 

/.  Statement  of  account. 


In  the  matter  of  the  final  ac- 
counting of  C.  D.  and  E.  F., 
executors,  c&c,  of 


A.  B., 


^Account  of  Proceedings. 


deceased. 


To  the  Surrogate  of  the  county  of  New  Yorh. 

"We,  C.  D.  and  E.  F.,  of  the  city  of  New  York,  do  render  the 
following  aceoimt  of  our  proceedings  as  executors,  &c.,  of  A.  B., 
deceased :   On  the  day  of  A.  D.,  187     ,  letters  testa- 

mentary were  issued  to  us.     On  the  day  of  A.  D., 

187  ,  we  caused  an  inventory  of  the  personal  estate  of  the  deceased 
to  be  filed  in  this'oiBce,  which  personal  estate  therein  set  forth 
amounts,  by  appraisement  by  the  appraisers  duly  appointed,  to 
$ 

Schedule  A,  hereto  anctiexed,  contains  a  statement  of  all  the 
property  contained  in  said  inventory,  sold  by  us  at  public  or  pri- 
vate sale,  with  the  prices  and  manner  of  sale ;  which  sales  were 
fairly  made  by  us,  at  the  best  prices  that  could  then  be  had  with 
due  diligence,  as  we  then  believed ;  it  also  contains  a  statement  of 
all  the  debts  due  the  said  estate  and  mentioned  in  said  inventory, 
which  have  been  collected,  and  also  of  all  interest  for  moneys 
received  by  us,  for  which  we  are  legally  accountable. 

Schedule  B,  hereto  annexed,  contains  a  statement  of  all  debts  in 
said  inventory  mentioned,  not  collected  or  collectible  by  us,  to- 
gether with  the  reasons  why  the  same  have  not  been  collected  and 
are  not  collectible ;  and  also  a  statement  of  the  articles  of  personal 
property  mentioned  in  said  inventory  unsold,  and  the  reasons  of 
the  same  being  unsold,  and  their  appraised  value ;  and  also  a  state- 
ment of  all  property  mentioned  therein,  lost  by  accident,  without 
any  wUlf ul  default  or  negligence,  the  cause  of  its  loss,  and  appraised 
value.  No  other  assets  than  those  in  said  inventory,  or  herein  set 
forth,  have  come  to  our  possession  or  knowledge,  and  all  the  in- 
crease or  decrease  in  the  value  of  any  assets  of  said  deceased  is 
allowed  or  charged  in  said  schedules  A  and  B. 
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Schedule  C,  hereto  annexed,  contains  a  statement  of  all  moneys 
paid  by  us  for  funeral  and  other  necessary  expenses  for  said  estate, 
together  with  the  reasons  and  object  of  such  expenditure. 

On  or  about  the  day  of  in  the  year  18     ,  we  caused 

a  notice  for  claimants  to  present  their  claims  against  the  said  estate 
to  us  within  the  period  fixed  by  law,  and  at  a  certain  place  therein 
specified,  to  be  published  in  two  newspapers,  according  to  law,  for 
six  months,  pursuant  to  an  order  of  the  surrogate  of  the  county  of 
'New  York,  to  which  order,  notice  and  due  proof  of  publication 
herewith  filed,  we  refer  as  part  of  this  account. 

Schedule  D,  hereto  annexed,  contains  a  statement  of  all  the 
claims  of  creditors  presented  to  and  allowed  by  us,  or  disputed  by 
us,  and  for  which  a  judgment  or  decree  has  been  rendered  against 
us,  together  with  the  names  of  the  claimants,  the  general  nature 
of  the  claim,  its  amount,  and  the  time  of  the  rendition  of  the 
judgment ;  it  also  contains  a  statement  of  all  moneys  paid  by  us  to 
the  creditors  of  the  deceased,  and  their  names,  and  the  time  of 
such  payment.  , 

_  Schedule  E,  hereto  annexed,  contains  a  statement  of  all  moneys 
paid  to  the  legatees,  widow;  or  next  of  kin  of  the  deceased. 

Schedule  F,  hereto  annexed,  contains  the  names  of  aU  persons 
entitled  as  widow,  legatee,  or  next  of  kin  of  'the  deceased,  to  a 
share  of  his  estate,  with  theii;  places  of  residence,  degree  of  rela- 
tionship, and  a  statement  of  which  of  them  are  minors,  and  whether 
they  have  any  general  guardian,  and  if  so,  their  names  and  places 
of  residence,  to  the  best  of  our  knowledge,  information  and  belief. 

Schedule  G,  hereto  annexed,  contains  a  statement  of  all  other 
facts  affecting  our  administration  of  said  estate,  our  rights,  and 
those  of  others  interested  therein. 

We  charge  ourselves  as  follows : 

"With  amount  of  inventory $ 

"  Increase,  as  shown  by  Exhibit  A 

We-  credit  ourselves  as  follows  : 

With  amount  of  loss  on  sales,  as  per  Sched- 
ule B I 

With  amount  of  debts  not  collected,  as  per 
Schedules 

With  amount  of  Schedule  0. . . 

"  Schedule  D " 

"  Schedule  E 

Leaving  a  balance  of | 
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to  be  distributed  to  those  entitled  thereto,  subject  to  the  deduc- 
tions of  the  amount  of  our  commissions,  and  the  expenses  of  this 
accounting.  The  said  schedules,  which  are  severally  signed  by  us, 
are  part  of  this  account. 

{Signatures.] 


II.    Oath  to  aocounts. 


In  the  matter  of  the  final  accounting 
of  G.  D.,  executor  of 


A.  B., 

deceased. 


[  Venue."]  ■ 

I,  C.  T>.,  executor  of  A.  B.,  being  duly  sworn,  say,  that  the 
charges  made  in  the  foregoing  account  of  proceedings  and  schedules 
annexed,'  for  moneys  paid  by  me  to  creditors,  legatees,  and  next  of 
kin,  and  for  necessary  expenses,  are  correct:  that  I  have  been 
charged  therein  all  the  interest  for  moneys  received  by  me  and 
embraced  in  said  account,  for  which  I  am  legally  accountable ;  that 
the  moneys  stated  in  said  account  as  collected,  were  all  that  were 
collectible,  according  to  the  best  of  my  knowledge,  information 
and  belief,  on  the  debts  stated  in  such  account  at  the  time  of  this 
settlement  thereof ;  that  the  allowances  in  said  account  for  the  de- 
crease in  the  value  of  any  assets,  and  the  charges  therein,  for  the 
increase  in  such  value,  are  correctly  made ;  and  that  I  do  not  know 
of  any  error  in  said  account,  or  anything  omitted  therefrom,  which 
may  m.  any  wise  prejudice  the  rights  of  any  party  interested  in 
said  estate.  And  deponent  furmer  says,  that  the  sums  under 
twenty  dollars,  charged  in  the  said  account,  for  which  no  vouchers 
or  other  evidences  of  payment  are  produced,  or  for  which  he  may 
not  be  able  to  produce  vouchers  or  other  evidenees'of  payment, 
have  actually  been  paid  and  disbursed  by  him  as  charged.  . 

[Signature.] 
[Jurat.'] 
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\_In  cm  ordinary  case  where  the  executor  is  called  upon  for  an 
account  of  his  proceedings^  a  statement  in  the  following  form  will 
he  sufficient.'] 

The  Estate  of  A,  B.^  deceased^  intestate^  in  account  with  C.  i?., 

Administrator^  dec, 
De.  Ce. 


1869. 


Aug 


Oct. 


14.  To  cash  paid  surrogate's  fees, 
on  granting  administratioa 
and  appointing  appraisers.. 
2.  To  cash  paid  for  advertising 
notice  of  sale  of  stock,  fix- 
tures, &c.,  at  the  factor}',  in 

the  Sun  and  Tribune. 

'*       "  To  cash  paid  for  printing  and 
cu*cu)ating  fifty  handbills  of 

the  same  sale 

"  16.  To  cash  paid  E.  F.,  the  owner 
of  the  factory  kept  by  the 
intestate,  balance  of  two 
quarters'  rent,  due  at  the 
time  administration  was 
granted,  with  interest.  ... 
1870. 
Feb.    15.  To  cash  paid  surrogate's  fee 

on  order  to  advertise 

"        "  To   cash  paid  Evening  Post 
and  Times  newspapers,  for 
advertising  notice  to  credit- 
ors to  exhibit  their  claims. 
Sept.    2.  To  cash  paid  surrogate's  iee 

for  certificate 

"     20,  To  cash  paid  S.  H.  on  account 

of  bis  claim 

1871. 
Jan.  10.  To  cash  paid  Mrs.  A.  C.,  exe- 
cutrix, Ac,  of  F.  C,  de- 
ceased, on  account  of  debt 
due  by  the  intestate  to  the 
estate  of  the  said  F.  C,  de- 
ceased   

Feb.     8.  To  cash  paid  J.  H.,  attorney, 
&c.,  for    services,    advice, 

costs,  &c 

To  balance  to  new  account. . 


$11  12 


1  50 


275  08 


375  CO 


95 
460 


13 
30 


$1,256  38 


1869. 
Oct.      3.  By  cash,  net  proceeds  of  sale 
of  fixtures,  stock,   &c.,  at 

the  factory  . .  $543  4T 

"     16.  By   cash  received   for  sales 

from  factory 31  96 

"       "  By  cash  received  from  0.  P., 

his  account  in  full 7  00 

"      "  By  cash,  proceeds  of  sale  of 

horse 55  00 

Dec,  30.  By  cash  received  from  H.  B., 
his  account  in  full,  by  the 
hands  of  J.  H.,  attorney,  &c.         18  88* 


1870. 
Mar.  20 


By  cash  received  from  P.  D., 
judgment  against  him,  with 
interest,  by  the  hands  of 
J.H 


1871. 
Feb.    12.  By  cash  left  on  deposit 
by  intestate  in  the 
Greenwich   Savings 

Bank $489  90 

By  interest  on  ditto  to 

Ist  January,  1869  .    10  97 
By  ditto  to  1st  July . .     11  25 
By  ditto  to  1st  Jan., 
1871 11  55 


126  40 


473  6T 
$1,256  88 


Feb.  15.  Bybal.  brought  down,  am't 
now  on  hand,  subject  to  the 
pavment  of  expenses  and 
administrator's  commissions 
and  to  distribution 5;460  30 


The  following  claims  exist  against  the  estate  of  the  said  in- 
testate : 

[Give  a  list,  with  the  particulars  of  the. claims.] 
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No.  109. 

OBJECTIONS  TO  ACCOUNT.      . 

[Title.] 

J.  K.  and  L.  M.,  [next  of  kin  of  the  above  named  deceased]  or 
[legatees  named  in  the  will  of  said  deceased],  contesting  the  ac- 
count filed  by  C.  D.,  administrator  of  thfe  estate  of  said  de- 
ceased, allege  that  the  said  account  is  erroneous,  in  that  it  fails  to 
to  charge  the  executor  with  the  following  items : 

First.  An  item  of  dollars,  a  claim  against  the  said  execu- 

tor, for  a  debt  owing  to  the  deceased  in  his  lifetime. 

Second.  The  proper  sum  received  or  chargeable  against  said 
executor  for  interest. 

That  the  said  account  is  further  erroneous  in  the  following  par- 
ticulars : 

First.  That  the  item  of  doUars,  for  funeral  expenses  is 

extravagant,  and  not  according  to  the  station  of  the  deceased. 

Second.  That  the  item  of  paid  to  K.  S.  is  erroneous,  in 

that  the  pretended   claim  was  not   due,  and  was  barred  by  the 
statute  of  limitations. 

\_And  so  continued^ 
[Date.] 

H.  B., 
Attorney  for  J.  K.  and  L.  M. 

No.  110. 

ORDER  OF  REFERENCE  TO  AUDIT  ACCOUNT.' 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 


In  the  matter  of  the  final  accounting 
of  O.  D.,  executor  of 


A.  B., 

deceased. 


The  said  C.  D.,  executor  aforesaid,  having  filed  his  account, 
and  objections  thereto  having  been  also  filed ;  and  the  parties  in 
interest  appearing, 

'  See  ante,  p.  388. 
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Ordered-:  That  the  said  account  be  referred  to  J.  K.,  Esq., 
counsellor  at  law,  for  examination,  as  auditor,  and  he  is-  hereby  ap- 
pointed such  auditor. 

And  it  is  further  ordered :  That  the  hearing  be  had  before 
said  auditor,  at  such  time  and  place,  in  the  city  of  New  York,  as 
he  shall  appoint,  and  upon  due  notice  to  all  parties  who  have  ap- 
peared herein ;  and  the  said  auditor  is  to  proceed  with  the  hearing' 
and  the  auditing  of  -said  account  with  aU  diligence,  and  make  re- 
port of  his  proceedings  and  determination  to  this  court,  at  the  sur- 
rogate's office,  in  the  city  of  New  Tork,  with  all  convenient  speed, 
and  on  the  coming'  in  of  said  report,  notice  is  to  be  given  to  the 
parties  that  have  appeared,  of  motion  to  be  made  before  the  surro- 
gate on  the  question  of  confirming  such  report,  or  for  such  other 
or  further  order  as  may  be  deemed  proper. 

No.  HI. 

AUDITOR'S  KEPORT.' 

[Title.] 

I,  the  subscriber,  an  auditor  appointed  by  the  surrogate  of  the 
county  of  New  York  to  examine  the  accounts  of  C.  D.,  administrator 
of  the  estate  of  A.  B.,  deceased,  and  to  make  report  thereon,  do 
hereby  respectfully  report  that  I  have  examined  the  said  accounts, 
and  have  been  attended  upon  said  examination  by  the  said  admin- 
istrator and  by  J.  B.,  the  widow  of  the  said  deceased,  and  by  C.  F., 
the  guardian  ad  litem  of  the  minor  children  of  the  said  deceased, 
and  by  P.  B.,  on  the  part  of  the  executrix  of  F.  C,  deceased,  a 
"  creditor ;  that  the  accounts  of  the  said  administrator,  presented  by 
him,  are  correct,  with  the  following  exceptions,  that  is  to  say : 

1.  That  the  claim  made  by  A.  0.,  executrix,  and  J.  L.,  executor 
of  F.  C,  deceased,  should  have  been  allowed  by  the  said  adminis- 
trator at  $696  29,  instead  of  $701  48. 

2.  That  from  the  bill  of  particulars  of  the  item  of  $95  13,, 
charged  in  said  administrator's  account  for  cash  paid  J.  H.,  attor- 
ney, &c.  (which  bill  of  particulars  is  annexed  to  the  said  adminis- 
trator's account  and  marked  G),  there  should  be  deducted  the  sum 
of  $5,  the  second  item  in  said  bill,  which  ought  to  be  paid  by  the 
administrator  personally,  and  not  charged  to  the  estate. 

I  do  also  further  report  that,  from  the  testimony  taken  before 
me,  it  appears  that  the  said  administrator  has  used  due  diligence  in 
endeavoring  to  collect  the  debts  due  to  the  estate,  and  that  he  has 
collected  all  of  the  same  that  were  collectible. 

I  further  report  that  the  following  are  just  claims  against  the 

'  Seeanip,  p.  388. 
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said  estate,  with  the  exception  that  the  administrator  has  paid,  as 
stated  in  his  account,  to  S.  H.,  $23  50,  and  to  Mrs.  A.  C,  exec- 
utrix, &G.,  of  F.  C,  deceased,  $375,  which  amounts  are  to  be  sev- 
erally deducted  from  their  respective  distributive  shares  of  said 
estate,  that  is  to  say  : 

C.  &  A.,  22d  June,  1868 $100  00 

P.  A.  K.,  6th  September,  1869 Y  36 

C.  E.  Q.,  27th  November,  1869 50  15 

I.  P.  S.,   7th  February,  1869 45  87 

S.  H.  S.,  31st  July,  1870 53  75 

H.  C,  executrix  of  F.  C,  deceased,  January  8, 1870 .  696  29 
•  There  is  also  a  suit  now  pending  in  the  superior  court  of  the 
city  of  New  Tok,  brought  by  said  administrator  agamst  H.  L.,  a 
delator  of  said  estate,  who  defends  said  suit  on  the  ground  that  he 
paid  the  demand  to  the  widow  of  the  deceased  before  the  appoint- 
ment of  the  said  administrator. 

The  charges  in  said  account  of  the  said  administrator,  for 
moneys  paid  for  necessary  expenses,  not  hereinbefore  particu- 
larly referred  to,  are  correct,  and  also  that  the  fixtures,  stock, 
&c.,  at  the  factory  belonging  to  the  said  estate,  were  sold  in  the 
usual  manner  at  public  auction,  and  that  the  ordinary  means,  by 
advertising,  &c.,  and  due  diligence  and  prudence  were  used  in  ob- 
taining a  just  price  for  the  same. 

I  do  hereby  further  report  that  the  whole  amount  of  the  assets 
which  have  come  to  the  hands  of  the  said  administrator  is 
$1,294  57 ;  that  the  amount  of  the  administrator's  commissions  is 
$57  36 ;  that  the  amount  which  I  have  allowed  as  properly  paid 
for  necessary  expenses  is  $404  08,  leaving  a  balance  applicable 
to  the  payment  of  debts  and  the  expenses  of  this  accounting,, 
and  any  other  necessary  expenses  that  may  yet  be  inciu-red,  of 
$833  13. 

And  I  further  report  that  all  the  claims  presented  against  the 
estate  and  allowed  amount  to  $953  42,  of  which  a  portion  has 
been  paid,  as  above  stated. 

AH  which  is  respectfully  submitted. 

[Signature.] 
[Bate.'] 
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No.  112. 

Deeree  settling  Account  and  ordering  Distribution.' 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 


In  the  matter  (ff  the  final  accounting 
of 

CD., 

as  executor  of  the  last  will  and  testor 
ment  of  A.£.,  deceased. 

C.  D.,  the  sole  executor  of  the  last  will  and  testament  of 
A.  B.,  late  of  the  city  of  New  York,  deceased,  having  heretofore 
made  application  to  the  surrogate  of  the  county  of  New  York  for 
a  final  settlement  of  his  accounts  as  such  executor,  and  a  citation 
having  been  thereupon  issued,  pursuant  to  statute,  directed  to  all 
persons  interested  in  the  estate  of  said  deceased,  citing  and  requir- 
ing them  and  each  of  them  personally  to  be  and  appear  before  the 
said  surrogate,  at  his  oflBce  in  the  city  of  New  York,  on  the 
day  of  ,  at  eleven  o'clock  in  the  forenoon 

of  that  day,  then  and  there  to  attend  such  final  settlement ;  and 
the  said  citation  having  been  returned,  with  proof  of  the  due 
service  thereof,  on  \namvng  the  per^ions]  aU  the  persons  interested 
in  the  said  estate  ;  and  the  said  executor  having  appeared  on  the 
return  day  of  said  citation,  in  person,  and  by  H.  B.,  his  attorney, 
and  W.  M.  having  been  duly  appointed  special  guardian  for  J.  K. 
and  L.  M.,  minors,  two  of  the  next  of  kin  of  said  deceased,  and 
J.  B.,  the  widow  of  said  deceased,  having  appeared  by  K.  L.,  her  at- 
torney, and  the  said  executor  having  rendered  his  account,  under  oath, 
before  the  said  surrogate ;  and  the  said  account  having  been  filed, 
together  with  the  vouchers  in  support  thereof,  and  [no  objection 
having  been  made  to  the  said  account],  or  [objections  to  the  said 
accounts  having  been  filed. by  J.  B.,  the  widow  of  said  deceased], 
[*]  [and  the  said  matter  having  been  duly  adjourned  to  this  day, 
the  said  surrogate,  after  having  examined  the  said  account  and 
vouchers],  now  here  finds  the  state  and  condition  of  the  said  ac- 
count to  be  as  stated  and  set  forth  in  the  following  summary  state- 
ment thereof,  made  by  the  said  surrogate  as  finally  settled  and 
adjusted  by  him,  to  be  recorded  with  and  taken  to  be  a  part  of  the 
decJree  in  this  matter,  to  wit : 

'  See  ante,  p.  402. 
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A  nummary  statement  of  the  account  of  0.  J).,  executor  of  the 
last  will  and  testament  of  -A.  B.,  deceased,  made  by  the  surrogate 
as  finally  settled  and  allowed. 

The  said  executor  is  chargeable  as  f  oUows  : 

To  amount  of  inventory 

"            increase  as  shown  by  Sched- 
ule A 


The  said  executor  is  to  be  credited  with : 

Loss  on  sales. 

Debts  not  collected 

Necessary  expenses 

Debts  paid . 

Legacies  and  distributive  shares 
paid 


Balance 


And  it  appearing  that  the  said  executor  has  fully  accounted  for 
all  the  moneys  and  property  of  the  estate  of  said  deceased,  which 
have  come  into  his  hands  as  such  executor,  and  his  account  having 
been  finally  adjusted  by  the  said  surrogate,  and  a  summary  state- 
ment of  the  same  having  been  made  as  above  and  herewith  re- 
corded, it  is  hereby  ordered,  adjudged,  and  decreed  that  the  said 
account  be,  and  the  same  is  hereby  finally  settled  and  allowed  as 
filed  and  adjusted. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  out  of 
the  balance  so  found,  as  above,  remaining  in  the  hands  of  the  said 
executor,  he  retain  the  sum  of 

($,  ),  for  the  commission  to  which  he  is  entitled  on  this 

accounting ;  and  that  he  pay  into  this  court  the  sum  of 
dollars  and  cents  ($  ),  for  the  expenses  of  this 

accounting. 

\_In  case  a  distribution  of  the  fund  is  also  desired,  continue 
as  follows  .•]  ^ 

And  it  is  further  ordered  that,  out  of  said  balance,  the  said 
executors  invest  and  keep  invested  the  sum  of  $30,000,  in  bonds 
secured  by  mortgages  of  real  estate  ia  the  city  of  ifew  York,  the 
income  thereof  to  be  paid  to  C.  B.,  the  widow  of  said  testator, 
during   her  natural  life,  pursuant  to  the    directions  and  provis- 


'  As  every  decree  for  distribution  under  a  will  must  follow  the  instructions  of  the 
will,  no  general  form  can  be  given,  but  the  above  will  indicate  the  general  method  of 
drawing  such  decrees. 
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ions  of  the  said  will  of  the  said  testator ;  and  after  the  death  of 
the  said  widow,  that  the  said  execntprs  distribute  the  said  prin- 
cipal sum  in  the  manner  directed  in  and  by  the  said  last  will  and 
testament. 

And  it  is  further  ordered  that  the  said  executors  pay  to  K.  B.,, 
a  son  of  the  said  testator,  the  sum  of  $  ,  which,  with 

the  sum  of  $4,600  heretofore  received  by  him,  wiU  be  in  fuU  of 
his  share  of  the  residuary  estate  of  the  said  testator,  distributable 
upon  this  accounting. 

And  it  is  further  ordered  that  the  said  executors  pay  to  M.  B.,, 
a  daughter  of  the  said  deceased,  the  sum  of  $  ,  which^ 

with  me  sum  of  $3,950,  heretofore  received  by  her,  will  be  in  fuU 
of  her  share  of  the  residuary  estate  of  the  said  testator,  distributable 
upon  this  accounting. 

And  it  is  further  ordered  that  the  said  executors  pay  to  T.  B., 
a  daughter  of  said  deceased,  the  sum  of  $  ,  which,  with 

the  sum  of  $6,854  11  heretofore  received  by  her,  wiU  be  in  full  of 
her  share  of  the  residuary  estate  of  the  said  testator,  distributable 
on  this  accounting. 

And  it  appearing  that  S.  M.,  a  daughter  of  the  said  deceased,, 
and  one  of  the  residuary  legatees  under  his  will,  is  a  minor,  having- 
no  general  guardian  appointed  within  this  state,  it  is  ordered  that 
her  share  of  the  said  residuaiy  estate,  distributable  on  this  account- 
ing, amounting  to  the  sum  of  $  ,  be  paid  into  this  court, 
and  invested  under  the  direction  of  the  surrogate  for  her  benefit, 
pursuant  to  the  statute  in  such  case  made  and  provided.  * 

And  it  further  ordered  that  the  executors  pay  the  remainder  of 
said  balance,  being  the  sum  of  $  ,  to  J.  K.,  the  other 

residuary  legatee  named  in  said  will. 

\_In  case  the  account  has  ieen  ref&rred  to  an  auditor,  in  place 
of  the  clause  in  brackets  above  insert,  commencing  at  the  * ;] 

And  the  said  account  having  been  duly  referred  to  J.  K.,  Esq., 
counsellor  at  law,  for  examination  as  auditor,  and  the  said  auditor 
having,  on  the  day  of  ,  187    ,  duly  made 

and  filed  his  report,  by  which  he  finds  [here  state  the  substance  of 
the  reporf]  ;  and  the  said  report  having  been,  by  an  order  made 
upon  due  notice  to  all  parties  having  appeared  herein,  and  entered 
on  the  day  of  ,  187    ,  [in  all  things  confirmed] 

or  [modified  by  stating  the  modifications'],  the  surrogate 
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[7'Ae  entry  made  hy  the  sv.rrogate  in  his  minutes  in  a  case 
where  there  is  no  opposition  to  the  aocounts  may  he  in  the  follow- 
i/ng  form  ;] 

At  a*  surrogate's  court  [etc.,  as  in  Form  12]. 


In  the  matter  of  the  final  accounting 

of 

6.T>., 

as,  executor  of  A.  B.,  deceased. 


The  executor  appears  in  person,  and  by  B.  M.,  Esq.,  his 
proctor. 

Citation,  with  proof  of  service  on  all  parties  in  interest,  filed. 

W.  B.,  Esq.,  duly  appointed  special  guardian  of  the  minors 
mentioned  in  the  petition. 

Consent  of  special  guardian  filed,  and  guardian  personally 
present. 

The  executor  rendered  his  account,  which  was  filed. 

No  objection  being  made  thereto,  the  said  account  is  settled 
and  allowed  as  filed. 

[In  case  the  will  gives  the  executor  a  specific  com/pensation  for 
his  services  as  such,  and  he  desires  to  renounce  it '  and  take  his 
statutory  comm.issions,  he  should  file  with  the  surrogate,  hefore  the 
entry  of  the  decree,  a  renunciation  in  the  followi'>^g  form  .•] 

To   AIL   WHOM   IT  MAY   CONCERN  : 

Whereas  A.  B.,  late  of  the  city  of  ]S"ew  York',  deceased,  in  and 
by  his  last  will  and  testament,  did  give  and  bequeath  to  0.  D.,  his 
executor  therein  named,  the  sum  of  two  hundred  and  fifty  dollars 
for  specific  compensation  for  his  services  as  such  executor :  Now 
know  ye,  that  I^  the  said  C.  D.,  executor  as  aforesaid,  divers  good 
and  sufficient  causes  me  thereunto  moving,  do  hereby  renounce  all 
right  and  claim  to  the  said  legacy. 

Witness  my  hand,  this  ■         day  of  ,  in  the 

year  one  thousand  eight  hundred  and  sixty-nine. 

[Signature.'] 

[Add  acknowledgment.'] 

[If  the  executor  has  a  claim  against  his  testator,  he  may  have 
it  allowed  on  the  acceunting  as  well  as  in  a  special  proceeding  for 
that  purpose  (see  Form  No.  95).  The  proof  of  his  claim  may  he 
as  follows :'] 
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[  Venue.] 

C.  D.,  of  the  city  of  New  York,  being  duly  Bworn,  doth  depose 
'  and  say  that  the  annexed  claim  against  A.  B.,  late  of  the  city  of 
New  York,  deceased,  is  in  all  respects  just  and'  true ;  and  that  the 
sum  of  dollars  and'  cents  is  now 

justly  due  to  this  deponent  thereon,  after  allowing  all  payments 
and  all  proper  discounts  and  offsets  against  the  same. 

C.  D. 
••  [Jurat.'] 

[Annex  a  statement  showing  the  particulars  of  the  claim ;  if 
it  T)e  on  an  account,  the  dates  and  items  on  hoth  the  debit  and  credit 
■sides  should  ie  given  ;  if  it  he  on  a  note,  or  other  security,  a  copy  of 
the  same,  with  any  indorsements,  may  he  given  /  or  the.  date,  the 
3um  originally  payable,  the  tei'ms  of  payment,  and  the  jpa/yments 
which  may  have  been  made,  may  be  set  forth.] 

No.  113. 

Proceedings  for  Appointment  of  Griiardian  of  Minor  over  Fourteen." 

/.  Petition  hy  infant. 
To  the  Surrogate  of  the  county  of  New  York. 

The  petition  of  A.  B.,  of  the  city  of  New  York,  and  residing 
at  No.  street,  in  said  city,  respectfidly  showeth  : 

That  your  petitioner  is  a  resident  of  the  county  of  New  York, 
and  is  a  minor  over  fourteen  years  of  age,  and  was  sixteen  years  of 
age  on  the  10th  day  of  April  last  past.  That  your  petitioner  is 
entitled  to  certain  property  and  estate,  and  that  to  protect  and 
preserve  the  legal  rights  of  your  petitioner,  it  is  necessary  that  some 
proper  person  should  be  Avlj  appointed  the  guardian  of  his  person 
and  estate  during  his  minority. 

Your  petitionee  therefore  prays  that  you  will  appoint  C.  D., 
fruit  merchant,  residing  at  No.  street,  in  said 

city,  such  guardian. 

[Date:]  [Signature.] 

[  Verification.] 

II.  Consent  of  proposed  guardian. 

I,  p.  D.,  above  named,  do  hereby  consent  to  be  appointed  the 
guardian  of  the  person  and  estate  of  the  above-named  minor 
during  his  minority. 

[Signature.] 

'  See  ante,  p.  410. 
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■  ///.  Affidavit  as  to  amount  of  property. 
City  and  County  of  New  Yoek,  ss.  : 

M.  N.,  being  duly  sworn,  doth  depose  and  say,  that  he  is  ac- 
quainted with  the  property  and  estate  of  the  above-named  min^r, 
and  that  the  same  consists  of  real  and  personal  estate ;  and  that  the 
personal  estate  of  said  minor  does  not  exceed  the  sum  of  one  thou- 
sand dollars,  or  thereabouts  ;  and  that  the  annual  rents  of  the  real 
estate  of  said  minor  do  not  exceed  the  sum  of  three  hundred 
dollars,  or  thereabouts. 

[Jurat.']  [Signature.] 


No.  114. 
Proceedings  for  Appointment  of  Guardian  of  Minor  under  Fourteen^' 

J.  Petition  hy  relative. 

To  the  Surrogate  of  the  County  of  New  York. 

The  petition  of   Mary  Kichards,  residing  at  No.  170  Bond 
street,  in  the  city  of  New  York,  respectfully  shows  : 

That  she  is  the  widow  of  William  Richards,  lately  deceased,, 
who  left  surviving  him  Henry  Richards  and  Ann  Richards,  the 
children  of  himself  and  your  petitioner,  who  are  now  alive  and- 
are  minors  under  the  age  of  fourteen  years,  and  reside  at  lYO 
Bond  street,  in  New  York  city,  in  the  county  of  New  York : 
that  said  Henry  Richards  was  ten  years  of  age  on  the  12th  day  of 
May  last  past,  and  said  Ann  Richards  was  eight  years  of  age  on 
the  Tth  day  of  March  last  past,  and  have  no  guardian  appointed  by 
their  father  by  deed  or  by  will ;  that  the  only  relatives  of  said 
minors  residing  in  the  county  of  New  York,  are  Thomas  Richards, 
their  paternal  grandfather,  residing  at  120  Greenwich  street,  in 
New  York  city,  and  Philip  Richards,  their  uncle,  residing  at  316 
•_  East  15th  street,  in  said  city ;  that  said  minors  are  entitled  to  per- 
sonal property  to  the  value  of  about  two"  thousand  dollars,  as  yom* 
petitioner  is  informed  and  veriljr  believes.  That  said  minors  are 
entitled  to  the  income  from  certain  real  estate,  amounting  annually 
to  the  sum  of  five  hundred  dollars ;  and  that,  to  protect  and  pre- 
serve the  legal  right  of  said  minors,  it  is  necessary  that  some  proper 
person  should  be  duly  appointed  the  guardian  of  their  persons  and 
estates.  Your  petitioner,  therefore,  prays  that  you  appoint  your 
petitioner  the  guardian  of.  the  person  and  estate  of  said  minors^ 


'  See  ante,  pp.  410,  411. 
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until  they  severally  arrive  at  fourteen  years  of  age,  an^  until  an- 
other guardian  shall  be  appointed. 

{SignatureJ] 

[  Verification.'] 

[Jurat.'] 

lOonsent  of  proposed  guardian  and  affidavit  as  to  properly, 
as  i/nform  above.'] 

II.  Order  appointing  day  for  hearing. 

At  a  surrogate's  court  [etc.,  as  in  Form  12.] 


In  the  matter  of  the  gua/rdianship  of 
'  Henet  Eichaeds  and 

AlOT    KlCHAEDS, 

minors  under  the  age  of  fourteen 


Mary  Richards,  of  the  city  of  New  York,  the  mother  of  the 
above-named  minors,  having  applied  to  be  appointed  the  guardian 
of  their  persons  and  estates  until  they  shall  arrive  at  the  age  of 
fourteen  years,  and  until  another  guardian  shall  be  appointed,  and 
it  appearing  by  the  application  that  there  are  relatives  of  said 
minors  residing  in  the  county  of  New  York,  the  surrogate  assigns 
the  14:th  day  of  June,  at  11  o'clock  in  the  forenoon,  for  the  hear- 
ing of  said  application,  and  orders  notice  of  such  hearing  to  be 
fiven  to  the  said  relatives,  at  least  six  days  before  the  day  of  said 
earing. 

III.  'Notice  of  hearing. 

[Title.]  • 

Take  notice,  that  Mary  Eichards,  of  the  city  of  New  York, 
the  mother  of  the  above-named  minors,  residing  in  the  county  of 
New  York,  under  the  age  of  fourteen  years,  nas  applied  to  the 
surrogate  of  the  county  of  New  York,  to  be  the  guardian  of  the 
person  and  estate  of  the  said  minors  until  they  shall  arrive  at  the 
age  of'  fourteen  years,  and  until  another  guardian  shall  be  ap- 
pointed, and  that  the  said  surrogate  has  assigned  Mondav,  the  14th 
day  of  June,  1875,  at  11  o'clock  in  the  forenoon,  for  the  hearing 
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of  the  said  application,  before  him,  at  the  surrogate's  office,  in  the 
county  court  house  in  the  city  of  New  York. 

IDate.-] 

•  Yours,  &c., 

E.  H., 

Surrogate. 
To  Thomas  Kiohaeds  and  1 
Philip  Eichakds.  j 

No.  115. 

Application  for  Letters  by  Foi-eigrn  Gnardian.' 

Sxteeogate's  Coukt,  Cotintt  of  New  Yoek. 


In  the  mtftter  of  the  guardian- 
ship of 


A.  B., 


a  mvnor. 


The  petition  of  C.  D.,  of  the  city  of  Chicago,  respectfully 
shows : 

I.  That  she  is  the  mother  of  the  above-named  A.  B.,  who  is  a 
minor,  and  was  sixteen  years  of  age  on  the  10th  day  of  May  last 
past,  and  that  the  said  A.  B.  and  your  petitioner  both  reside  at 
No.  street,  in  the  city  of  Chicago,  in.  Cook  county, 
Illinois,  and  have  so  resided  for  more  than  a  year. 

II.  That,  on  the  8th  day  of  March,  18Y5,  your  petitioner  was,  by 
an  order  of  the  county  coml;  of  Cook  county,  in  Illinois  (a  court  of 
competent  jurisdiction  for  that  purpose),  appointed  the  general 
guardian  of  the  person  and  estate  of  the  said  A.  B.,  and  gave  a 
bond  and  security  in  double  the  value  of  all  the  property  of  the. 
said  A.  B.,  and  a  full  and  complete  transcript,  duly  exemplified, 
from  the  records  of  the  said  court,  showing  such  facts,  is  hereunto 
annexed,  marked  "  Exhibit  A." 

III.  Your  petitioner  further  shows  that  a  portion  of  the  property 
to  which  the  said  A.  B.  is  entitled,  consists  of  a  legacy  of  five 
hundred  dollars,  given  to  her  by  the  wiU  of  M.  N.,  late  of  the 
city  of  New  York,  deceased,  which  was  duly  admitted  to  probate 

"  See  ante,  p.  414. 
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by  the  surrogate  of  the  county  of  New  York,  on  the  day  of 

,  187  •  ,  and  is  now  recorded  in  Liber  ,  page  of  the 
records  of  wills  in  his  office.  That  letters  testamentary  on  said 
wiU  were  duly  issued  to  J.  K.,  of  No.  street,  in  the  city 

of  New  York,  as  sole  executor  thereof,  and  that  such  executor  is- 
now  ready  and  willing  to  pay  the  said  legacy. 

IV.  That  such  legacy  is  given  to  the  said  A.  B.  absolutely  and 
in  his  own  right,  and  a  removal  thereof  will  not  conflict  with  the 
terms  or  limitation  attending  the  right  by  which  the  said  A.  B. 
owns  the  same. 

y.  Your  petitioner  further  shows  that  there  now  exists  in  the 
state  of  Illinois,  a  law  similar  to  chap.  59  of  the  laws  of  the  state  of 
New  York,  passed  March  10th,  1870.  That  such  an  act  was 
passed  by  the  legislature  of  the  state  of  Illinois,  on  April  10th,, 
1872,  and  went  into  effiect  on  July  1st,  1872,  and  is  now  in  fuU 
force. 

Your  petitioner,  therefore,  asks  that  she  may  receive  from  the 
surrogate  of  the  county  of  New  York,  letters  of  guardianship  of 
the  estate  of  the  said  A.  B.  in  pursuance  of  the  said  chap.  59  of 
the  laws  of  1870. 

[Date.]  [Signature.] 

[  Yerification.'] 

[Annex  exemplijication  of  foreign  record.]       ' 
No.  116. 

GUARDIAN'S  BOND.' 

Know  All  Men  by  these  Peesents, 

That  we,  C.-D.,  of  No.  street,  in  the  city  of  New 

York,  and  E.  F.',  of  No.  street,  in  said  city,  and  G.  H.,  of 

No.  street,  in  said  city,  are  held  and  firmly  bound 

unto  A.  B.,  of  the  city  of  New  York,  a  minor,  {under]  or,  [over] 
fourteen  years  of  age,  in  the  sum  of  four  thousand  dollars,  lawful 
money  of  the  United  States,  to  be  paid  to  the  said  minor,  his  ex- 
pcutors,  administrators  or  assigns;  to  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  and  each  of  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  these 
presents.  Sealed  with  our  seals.  Dated  the  25th  day  of  M^y,  one 
thousand  eight  hundred  and  seventy-five. 

The  condition  of  the  obligation  is  such,  that  if  the  above 
bounden  C.  D.  shall  and  will  faithfully,  in  all  things,  discharge 
the  duty  of  a  guardian  to  the  said  minor,  according  to  law,  and 

'  See  ante.  p.  412. 
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render  a. true  and  just  account  of  all  moneys  and  property  re- 
ceived by  him,  and  of  the  application  thereof  and  of  his  guardian- 
ship in  all  respects,  to  any  court  having  cognizance  thereof,  when 
thereunto  required,  then  this  obligation  to  be  void,  else  to  remain 
in  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of 
M.  K 

C.  D.  [l.  8.J 
E.  F.  [l.  s.] 
G.  H.  [l.  s.] 

\_Add  aoknowledgment  and  justification   of  sureties,  as  m 
Form  44.] 


No.  117. 
Order  Appointing  Guardian  and  Directing  Issue  of  Letters.' 

At  a  surrogate's  court  \etc.,  as  in  Form  12] . 


In  the  matter  of  the  guardianship 

of 

Henet  Eiohaeds  and 

Ann   E.ICHAEDS, 

minors  under  the  age  of  fourteen 
years. 

On  reading  and  filing  the  petition  of  Mary  Kichards,  duly  veri- 
fied, showing,  among  other  things,  that  she  is  the  mother  of  Henry 
Richards  and  Ann  Richards,  minors,  residing  in  the  county  of 
New  York,  under  the  age  of  fourteen  years,  to  wit:  Henry 
Richards,  of  the  age  of  ten  years,  on  the  12th  day  of  May,  1875, 
and  Ann  Richards,  of  the  age  of  eight  years,  on  the  7th  day  of 
March,  1875 ;  that  said  minors  are  entitled  to  certain  property 
and  estate,  and  that  to  protect  and  preserve  the  legal  rights  and 
interests  of  said  minors,  it  is  necessary  that  some  proper  person 
should  be  duly  appointed  the  guardian  of  their  persons  and  estates, 
and  praying  the  appointment  of  the  said  Mary  Richards,  of  the 
city  of  New  York,  in  said  county,  as  such  guardian ;  and  on  read- 
ing and  filing  her  consent  to  sum  appointment,  and  the  bond  ex- 
ecuted by  her  to  both  said  minors,  with  sufiicient  surety  approved 
by  said  surrogate ; 

'  Seea.««e,  p.  410-412. 
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Ordered':  That  the  said  Mary  Richards  be,  and  she  is  hereby 
appointed  the  general  guardian  of  the  persons  and  estates  of  both 
;said  minors  until  they  shall  severally  arrive  at  the  age  of  fourteen 
years,  and  that  letters. of  guardianship  issue  accordingly. 


No.  118. 

LETTERS  OF  GUARDIANSHIP. 

The  People  of  the  State  of  New  Yoek, 

To  Maet  Eichabds,  send  greeting . 
Whereas,. an  application,  in  due  form  of  law,  has  been  made 


to  our  surrogate  of  the  county  of  l^ew  York,  to  have  said  Mary 
Eichards  appointed  the  guardian  of  Henry  Richards,  a  minor 
{under]  or,  [over]  fourteen  years  of  age ; 

And  whereas,  said  Mary  Richards  has  agreed  and  consented  to 
become  such  guardian,  and  has  duly  executed  and  delivered  a  bond, 
pursuant  to  law,  for  the  faithful  discharge  of  her  duty  as  such 
^ardian,  and  we,  being  satisfied  of  the  sufficiency  of  said  bond, 
and  that  said  Mary  Richards  is  a  good  and  reputable  person,  and  is 
in  every  respect  competent  to  have  the  custody  of  the  person  and 
estate  of  said  minor,  do  by  these  presents  allow,  constitute  and 
appoint  you,  the  said  Mary  Richards,  the  general  guardian  of  the 
person  and  estate  of  said  minor  [until  he  arrives  at  fourteen  years 
of  age,  and  until  another  guardian  shall  be  appelated]  or,  [during 
his  minority],  hereby  requiring  you,,  the  said  guardian,  to  safely 
keep  the  real  and  personal  estate  of  said  minor,  which  shall  here- 
after come  to  your  custody,  and  not  suffer  any  waste,  sale,  or  de- 
struction of  the  same,  but  to  keep  up  and  sustain  "his  lands,  tene- 
ments, and  hereditaments,  by  and  with  the  rents,  issues,  and  profits 
thereof,  or  with  such  other  moneys  belonging  to  him  as  shall  come 
to  your  possession,  and  to  deliver  the  same  to  him  when  he  be- 
comes of  fuU  age,  or  to  such  other  guardian  as  may  be  hereafter 
appointed,  in  as  good  order  and  condition  as  you  receive  the  same ; 
and  also  to  render  a  just  and  true  account  of  all  moneys  and  prop- 
erty secured  by  you,  and  the"  application  thereof,  and  of  your 
guardianship  in  all  respects,  to  any  court  having  cognizance  thereof, 
"when  thereunto  required. 

In  testimony  whereof  {etc.,  as  in- Form  1]. 
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No.  119. 

GUARDIAN'S  ACCOUNTING.' 

/.  Account  of  proeeedmgs. 

ObANGE    OoUNTT   SmtEOGATE's    OOUET. 


In  the  matter  of  the  final  accounting  of ' 

0.  D., 

general  gua/r&lam,  qf  the  person  and 
estate  of  A.  £.,  late  a  minor,  now 
of  full  age. 

To  the  Surrogate  of  the  county  of  Orange  : 

I,  0.  D.,  of  the  town  of  Goshen,  in  the  county  of  Orange,  do 
render  the  following  account  of  my  proceedings  as  general  guard- 
ian of  the  person  and  estate  of  A.  B.,  late  a  minor. 

On  the  day  of  ,  A.  D.  187  ,  letters  of  guard- 

ianship were  issued  to  me.     On  the  day  of  ,  187    , 

said  A.  B.  arrived  at  the  full  age  of  twenty-one  years. 

Schedule  A,  hereto  annexed,  contains  a  statement  of  aU  the 
property  belonging  to  said  A.  B.,  which  has  come  to  my  posses- 
sion or  knowledge,  or  under  my  control. 

Schedule  B,  hereto  annexed,  contains  a  statement  of  all  interest 
received  or  collected  by  me  on  any  property  or  estate  of  said  A. 
B.,  and  also  a  statement  of  all  rents,  issues  and  profits  of  any  real 
estate  belonging  to  said  A.  B.,  which  have  been  received  or  col- 
lected by  me. 

'  No  other  assets  than  those  mentioned  in  Schedules  A  and  B, 
herein  set  forth,  have  come  to  my  possession  or  knowledge ;  and 
all  the  increase  or  decrease  in  the  value  of  any  of  the  assets  of  said 
ward  is  correctly  set  forth  in  said  Schedules  A  and.  B. 

Schedule  C,  hereto  annexed,  contains  a  statement  of  all  moneys 
paid  by  me  for  the  support  and  maintenance  of  said  A.  B.,  and  for 
other  necessary  expenses  connected  with  said  estate,  together  with 
the  reasons  and  object  of  such  expenditure  ;  also,  a  statement  of 
the  amount  of  my  personal  expenses  as  such  guardian,  and  the  ex- 
penses of  this,  accounting. 

I  charge  myself  as  follows : 

'  See  ante,  p.  417.    The  proceedings  to  bring  the  proper  parties  into  court  and 
make  the  accounting  final,  are  substantially  the  same  as  in  the  case  of  executors. 
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"Witli  amount  of  Schedule  A 

"  "  Increase,  as  shown  by  Sched.  B, 

Total 

I  credit  myself  as  follows : 
"With  amount  paid  to  or  for  said 

ward,  as  per  Schedule  G. . .  .     $ 

With  amount  of  commissions 

"  "  proctor's  fees 


Leaving  a  balance  of ... .     $ 

To  which  said  A.  B.  is  entitled. 

The  said  schedules,  which  are  severally  signed  by  me,  are  part 
of  this  accoimt. 


IJ.  Oath  to  account. 

In  the  matter  of  the  final  accounting  of  \ 

C.  D.,  !_ 

general  guardian  of  the  person  and 
estate  of  A.  B.,  late  a  minor. 

CotTNTT   OF    ORAIirGB,  SS.  ! 

I,  C.  D.,  of  the  town  of  Goshen,  in  the  county  of  Orange, 
being  duly  sworn,  say,  that  I  am  the -general  guardian  of  A.  B. ; 
that  in  the  charges  made  in  the  foregomg  account  of  proceedings 
and  schedules  annexed,  for  moneys  paid  by  me  to  or  for  said 
A.  B.,  and  for  necessary  expenses,  are  correct ;  that  I  have  been 
charged  therein  all  the  interest  for  moneys  received  by  me  and 
embraced  in  said  account  for  which  I  am  legally  accountable ;  that 
the  moneys  stated  in  said  account  as  collected,  were  all  that  were 
collectible,  according  to  the  best  of  my  knowledge,  information 
and  belief,  at  the  time  of  this  settlement  thereof ;  that  the  allow- 
ances in  said  account  for  the  decrease  in  the  value  of  any  assets, 
and  the  charges  therein  for  the  increase  in  such  value,  are  correctly 
made ;  and  that  I  do  not  know  of  any  error  in  said  account,  or 
anything  omitted  therefrom,  which  may  in  any  wise  prejudice  the 
rights ,01  said  A.  B.  And  deponent,  further  says,  that  the  sums 
under  twenty  dollars,  'charged  in  the  said  account,  for  which  no 
vouchers  or  other  evidences  of  payment  are  produced,  or  for  which 
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I  may  not  be  able  to  produce  vouchers  or  other  evidences  of  pay- 
ment, have  actually  been  paid  and  disbursed  by  me  as  charged. 

J[Siffnature.'] 
{Jurats 


No.  120. 

DECREE  ON  FINAL  SETTLEMENT  OP  GUARDIAN'S  ACCOUNTS. 

At  a  surrogate's  court  [eto.,  as  in  Form  12]. 


In  the  matter  of  the  finoii  accounting  of 

C.  D., 

general  guardiam,  of  A.  B.,  late  a 
minor,  now  of  full  age. 

C.  D.,  the  general  guardian  of  the  person  and  estate  of  A.  B., 
now  residing  in  the  town  of  Goshen,  in  the  county  of  Orange, 
having  heretofore  made  apphcation  to  the  surrogate  of  the  county 
of  Orange  for  a  final  settlement  of  his  account  as  such  guardian, 
and  a  citation  having  been  thereupon  issued;  pursuant  to  statute, 
directed  to  said  A.  B.,  citing  and  requiring  him  personally  to  be 
and  appear  before  the  said  surrogaite,  at  his  office,  in  the 
of  ,  in  said  county,  on  the  day  of  187    , 

at  ten  o'clock  in  the  forenoon  of  that  day,  then  and  there  to  attend 
such  final  settlement ;  and  the  citation  having  been  returned,  with 
proof  of  the  due  service  thereof,  on  said  A.  B.,  and  the  said  guard- 
ian havingappeared  on  the  return  day  of  said  citation  in  person 
and  by  E.  F.,  his  attorney ;  and  the  said  A.  B.  having  also  appeared 
in  person,  and  by  J.  K.,  his  attorney ;  and  the  said  guardian  hav- 
ing rendered  his  account  under  oath,  before  the  said  surrogate ; 
and  the  said  account  having  been  filed,  together  with  the  vouchers 
in  support  thereof,  and  no  objections  having  been  made  thereto, 
and  the  said  surrogate,  after  having  examined  the  said  account  and 
vouchers,  now  here,  finds  the  state  and  condition  of  the  said  ac- 
count to  be  as  stated  and  set  forth  in  the  following  summary  state- 
ment thereof,  made  by  the  said  surrogate,  as  finally  settled  and 
adjusted  by  him,  to  be  recorded  with,  and  taken  to  be  a  part  of 
the  decree  in  this  matter,  to  wit : 

A  summary  statement  oi  the  account  of  C.  D.,  general  guard- 

'  See  ante,  p.  420. 
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ian  of  the  person  and  estate  of  A.  B.,  made  by  the  surrogate,  as 
finally  settled  and  allowed. 

The  said  guardian  is  chargeable  as  foIlo\ys  : 

To  amount  of  property  received,  as  per  Schedule  A, 
"        "        "  rents,  profits,  interest,  &c.,  as  per 


Schedule  B. 


The  said  guardian  is  to  be  credited  with : 


Amount  of  necessary  expenses  for 
ward,  as  per  Schedule  C. . . . 

Amount  of  commissions 

"        "  proctor's  fees 


Leaving  a  balance  of . . . 

And  it  appearing  that  the  said  guardian  has  fully  accounted 
for  all  the  moneys  and  property  of  the  estate  of  said  A.  B.,  which 
have  come  into  his  hands  as  such  guardian,  and  his  account  having 
been  finally  adjusted  by  the  said  surrogate,  and  a  summary  state- 
ment of  the  same  having  been  made  as  above,  and  herewith 
recorded, 

It  is  hereby  ordered,  adjudged  and  decreed,  that  the  said  ac- 
count be,  and  the  same  is  hereby  finally  settled  and  allowfed,  as 
filed  and  adjusted. 

And  it  further  appearing  to  the  said  surrogate,  that  there  is 
now  in  the  hands  of  the  said  C.  D.  the  sum  of  $  ,  due  to 

said  A.  B., 

It  is  ordered :  That  he  pay  the  same  to  the  said  A.  B.  within 
ten  days  from  date,  or  that,  in  default  thereof,  an  attachment  issue 
against  him. 

No.  121. 
Proceedings  in  Regard  to  Bonds  of  Executor  or  Administrator.' 

I.  Petition  for  assignment  of  hond. 
Stjueogate's  Oouet,  County  of  JSTew  Toek.  • 


Jn  the  matter  of  the  estate  of 
A.  B., 

deceased. 


The»petition  of  M.  E".,  of  the  city  of  New  York,  respectfully 
shows: 


'  See  anfe,-p.  426,  and  Z.  1831,  c.  460,  §  ( 
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That  heretofore  a  decree  was  made  in  this  court,  on  the 
day  of  18Y  ,  in  favor  of  your  petitioner  ftgainst  C.  D.,  ad- 

ministrator of  the  goods,  chattels  and  credits  of  A.  B.,  late  of  the 
city  of  New  York,  deceased,  requiring  and  directing  the  said  0.  T>. 
to  pay  to  your  petitioner  the  sum  of  dollars,  for  the  debt 

due  from  said  deceased  to  your  petitioner,  and  the  further  sum  of 
dollars,  for  his  costs  of  the  proceedings ;  and  thereupon 
the  surrogate  duly  made  a  certificate  of  said  decree,  as  required  by 
law,  and  the  said  certificate  was  duly  filed  in  the  office  of  the'  clerk 
of  the  county  of  Kings,  and  was  docketed  in  the  book  required  by 
law  to  be  kept  for  the  docketing  of  judgments,  on  the  day 

of  187  ;  and  thereupon  an  execution  was  duly  issued  upon 

,  such  decree  certified  as  aforesaid  to  the  sheriff  of  the  county  of 
Kings,  where  the  said  0.  D.  then  resided  and  still  resides,  which 
execution  has  been  duly  returned  by,said  sheriff,  wholly  unsatisfied, 
and  the  said  amount  decreed  to  be  paid  to  your  petitioner  still  re- 
mains wholly  due  and  unpaid. 

Tour  petitioner,  therefore,  prays  that  the  bond  given  by  the 
said  C.  D.,  upon  the  granting  to  him  of  letters  of  administration  of 
the  goods,  chattels  and  credits  of  said  A.  B.,  deceased,  may  be  as- 
signed by  said  surrogate  to  your  petitioner,  to  the  end  that  your 
petitioner's  claims  against  the  said  A.  B.  may  be  enforced  and  col- 
lected. 

[Bate.]  '  M.  N. 

[  Verification.] 


II.  Order  assigning  hond. 
At  a  surrogate's  court  [etc.,  as  in  Form  12]. 

ITitle.] 

On  reading  and  filing  the  verified  petition  of  M.  IST.,  showing 

that  heretofore  a  decree  was  made  in  his  favor,on  the  day  of 

187  ,  in  this  court,  directing  C.  D.,  administrator  of  the 

foods,  chattels  and  credits  of  A.  B.,  deceased,  to  pay  to  the  said  M. 
r.  the  sum  of  •     dollars,  and  the  further  sum  of 

dollars,  costs  of  the  proceedings;  and  that  a  certificate  of  said  de- 
cree was,  on  the  day  of  187  ,  duly  docketed  in  the 
office  of  the  county  clerk  of  the  county  of  Kings,  and  that  an  exe- 
cution was  duly  issued  thereon  to  the  sheriff  of  the  county  of  Kings, 
where  said  0.  D.  then  resided  and  still  resides,  which  said  execu- 
tion has  been  returned  by  said  sheriff,  wholly  unsatisfied,  and  that 
the"  amount  decreed  to  be  paid  to  the  said  M.  N,,  as  aforesaid,  is 
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still  wholly  due  ^d  unpaid,     ISTow,  on  motion  of  W.  B.,  Esq.,  of 
counsel  for  the  petitioner. 

Ordered :  That  the  bond,  given  by  the  said  0.  D.,  as  principal, 
with  J.  K.  and  L.  M.  as  sureties,  upon  the  appointment  of  the  said 
C.  D.  as  administrator  of  the  goods,  chattels  and  credits  of  A.  B., 
deceased,  dated  and  filed  in  the  ofBce  of  the  surrogate  of  this  county, 
on  the  day  of  IST  ,  be,  and  the  same  is  hereby  as- 

signed to  the  said  M.  N.,  petitioner. 

TIT.  Application  of  surety  to  he  released. 
Stieeogate's  Cohet,  Couutt  of  IsTew  Toek. 


In  the  matter  of  ihe  estate  of 

A.  B.,  Y 

deceased 


J 


To  the  Honorable  Eobeet  C.  Htjtchings,  Surrogate. 

The  application  of  J.  K.,  of  the  county  of  ,  respect- 

fully shows : 

That  he  is  one  of  the  sureties  of  C.  D.,  as  administrator  of  the 
goods  chattels  and  credits  of  A.  B.,  late  of  the  city  of  New  York, 
deceased,  and  that  he  desires  to  be  released  from  responsibility  on 
account  of  the  future  acts  or  defaults  of  the  said  administrator. 
He  therefore  applies  to  the  surrogate  for  relief,  pursuant  to  the 
statute  in  such  case  made  and  provided.     • 

[^Date.l  '[Signature.] 

IV.  Order  releasing  surety. 

At  a  surrogate's  court  \ete.,  as  in  Form  12]. 

[Title.] 

J.  K.,  of  the  city  of  New  York,  one  of  the  sureties  of  C.  D.,  as 
the  administrator  of  aU  and  singular  the  goods,  chattels  and  credits 
of  A.  B.,  late  of  the  city  of  New  York,  deceased,  having  heretofore 
presented  his  application  to  the  surrogate,  setting  forth  that  he  de- 
sired to  be  released  from  responsibility  on  account  of  the  future  acts 
or  defaults  of  the  said  administrator,  and  praying  for  relief,  pursu- 
ant to  the  statute  in  such  case  made  and  provided ;  and  the  surro- 
gate having  thereupon  issued  a  citation  requiring  the  said  C.  D., 
administrator,  as  aforesaid,  to  appear  before  hmi  and  give  new 
sureties,  and  the  said  C.  D.  having  appeared  in  compliance  with 
the  said  citation,  and  having  given  new  sureties,  to  the  satisfaction 
of  the  surrogate : 
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Ordered,  and  the  surrogate  of  tlie  county  of  New  York,  pursu- 
ant to  the  statute  aforesaid,  doth  order  and  declare  that  the  said  J. 
K.  shall  not  be  liable  on  the  bond  bearing  date  on  the        ■    day  of 
,  in  the  year  one  thousand  eight  hundred  and  , 

executed  to  the  people  of  the  state  of  Is  ew  York,  by  the  said  0.  D., 
as  principal,  and  the  said  J.  K.  and  one  L.  M.,  as  sureties,  on  the 
■  granting  of  the  letters  of  administration  of  aU  and  singular  the 

?oods,  chattels  and  credits  of  the  said  A.  B.,  deceased,  to  the  said 
!.  D.,  by  the-  said  surrogate,  for  any  future  act,  default,  or  miscon- 
duct of  the  paid  administrator. 

Y.  Order  revohvng  letters  for  failure  to  give  new  sureties. 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 
[Title.] 

J.  K.,  of  the  city  of  New  York,  one  .of  the  sureties  of  0.  D.,  as 
the  administrator  of  all  and  singular  the  goods,  chattels  and  credits 
of,  A.  B.,  late  of  the  city  of  New  York,  deceased,  having  heretofore 
presented  his  application  to  the  surrogate,  setting  forth  that  he  de- 
sired to  be  released  from  responsibility  on  account  of  the  future 
acts  or  defaults  of  the  said  administrator,. and  praying  for  relief, 
pursuant  to  the  statute  in  such  case  made  and  provided  ;  and  the 
surrogate  having  thereupon  issued  a  citation  requiring  the  said  C. 
D.,  administrator,  as  aforesaid,  to  appear  before  him  and  give  new 
sureties ;  and  the  said  citation  having  been  duly  and  personally 
served  on  the  said  C.  D.,  as  appears  by  the  affidavit  of  P.  B.,  this 
day  filed,  and  the  said  administrator"haviiig  failed  to  give  new  sure- 
ties, to  the  satisfaction  of  the  surrogate ; 

Ordered,  and  the  surrogate  of  the  county  of  New  York,  pursu- 
ant to  the  statute  aforesaid,  doth  order  and  declare  that  the  letters 
of  administration  heretofore  granted  on  the  day  of  , 

in  the  year  one  thousand  eight  hundred  and  seventy-five,  to  C.  D., 
as  administrator  of  the  goods,  chattels  and  credits  of  A.  B.,  deceased, 
be  and  the  same  are  hereby  revoked,  and  aU  authority  and  rights  of 
C.  D.,  as  such  administrator  aforesaid,  are  hereupon  to  cease. 

No.  122. 

PROCEEDIXGS  TO  ENFOKCE  PAYMENT  BT  ATTACHMENT.' 

/.  Power  of  attorney  to  recei/oe  payment. 

\To  ie  attached  to  certified  copy  of  decree.] 

I  hereby  authorize  and  empower  J.  K.,  of  the  city  of  New 
York,  clerk,  to  demand  and  receive  of  0.  D.,  named  in  the  within 

'  See  ante,  pp.  17,  426. 
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decree,  the  sum  of  dollars,  being  the  amount  required  by 

the  said  order  to  be  paid  by  the  said  C.  D.,  and  his  receipt  shall  be 
a  full  discharge  to  the  said  C.  D.  for  the  said  amount. 

II.  Affida/oit  of  demand  of  payT/ient  and  refusal  to  pay. 

[Title  and  venue.] 

J.  K.,  of  the  city  of  jSTew  York,  being  duly  sworn,  says  that,  on 
the  day  of  instant,  he  served  C.  D.  with  a  copy  of 

the  order  and  decree  of  the  surrogate  of  -the  county  of  !New  York, 
made  in  this  matter,  dated  the  day  of  ,  which  is 

hereunto  annexed,  and  at  the  same  time  exhibited  to  the  said  C. 
D.  a  power  of  attorney  duly  executed,  indorsed  upon  the  copy  of 
the  said  order  hereto  annexed,  authorizing  and  empowering  this 
deponent  to  demand  and  receive  the  sum  of  dollars,  the 

amount  ordered  to  be  paid  by  said  decree,  which  service  was  made 
by  delivering  the  copy  of  the  said  order  and  exhibiting  the  said 
power  of  attornev  to  the  said  C.  D.  personally ;  and  this  deponent 
further  says  that  he  thereupon  demanded  of  the  said  C.  D.  payment 
of  the  said  sum  of  dollars,  and  the  said  C.  D.  wholly  refused 

to  pay  the  same. 

[Jurat.] 

\_Add  also  affida/oit  of  the  party  in  whose  favor  the  decree  is 
made  that  he  has  not  received  payment.] 

III.  Order  for  attachment. 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 
ITitte.] 

On  reading  and  filing  the  aflBdavit  of  J.  K.,  with  certain  papers 
thereto  annexed,  proving  the  due  and  personal  service  on  0. 1),  of 
a  copy  of  the  decree  made  in  this  matter,  on  the  day  of 
last  past,  ordering  the  said  C.  D.  to  pay  to  A.  B.  the  sum  of 
doUars,  the  amount  found  due  by  the  said  C.  D.  to  the  said  A.  B. 
on  a  final  accounting  of  the  said  0.  D.  as  gener?,!  guardian  of  the 
said  A.  B.,  had  before  the  surrogate  of  the  county  of  New  York,  or, 
in  default  thereof,  that  an  attachment  issue  against  him ;  and  prov- 
ing also  a  demand  of  payment  of  the  sum  of  dollars,  the 
amount  by  said  decree  ordered  to  be  paid,  and  the  refusal  of  the 
said  0.  D.  to  pay  the  same ; 

Ordtred:  ITiat  an  attachment  issue  out  of  and  under  the  seal 
of  this  court,  to  be  directed  to  the  sheriff  of  the  city  and  county  of 
]!^ew  York,  commanding  him  to  arrest  the  said  0.  D.,  and  to  bring 
him  before  the  surrogate  of  the  county  of  New  York,  at  his  office 
in  the  city  of  New  York,  on  Monday,  the  day  of 
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instant,  to  answer  for  his  misconduct  in  not  paying  the  said  sum. 
And  it  is  further  ordered  and  directed  that  me  penalty  in  -which 
the  said  0.  T>.  shall  give  bond  for  his  appearance  to  answer  upon 
the  said  attachment  be  dollars. 

IV.  Attachment. 

The  People  of  the  State  op  !N^ew  York, 

To  the  sheriff  of  the  city  and  county  of  New  York,  send 
greeting  : 

Whereas,  on  the  day  of  ,  in  the  year  one  thou- 

sand eight  hundred  and  seventy-five,  by  a  certain  order  and  decree 
made  in  our  court  of  our  surrogate  of  the  county  of  New  York,  by 
our  surrogate  of  our  said  county  of  E"ew  York,  at  the  city  of  JS'ew 
York,  in  the  matter  of  the  final  accounting  of  C.  D.,  as  general 
guardian  of  the  person  and  estate  of  A.  B.,  it  was  decreed  by  our 
said  surrogate,  in  due  form  of  law,  that  the  said  C.  D.  pay  to  the 
said  A.  B.  the  sum  of  doUars,  the  amount  found  due  to  the 

said  A.  B.  on  such  final  accounting,  or,  in  default  thereof,  that  an 
attachment  issue  against  him.  And  whereas,  we  have  been  in- 
formed in  our  said  court,  before  our  said  surrogate,  that  although 
such  amount  has  been  personally  demanded  of  the  said  0.  D.,  yet 
the  said  0.  D.  has  hitherto  refused,  and  stiU  refuses  to  pay  the 
same :  Now,  therefore,  we  command  you  to  arrest  the  said  C.  D., 
and  bring  him  before  our  said  surrogate  of  our  county  of  New 
York,  at  the  surrogate's  office  in  the  city  of  ISTew  York,  on  Monday, 
the  day  of        •        instant,  to  answer  unto  us  for  his  miscon- 

duct in  not  paying  the  said  fees  and  expenses.  And  you  are  to 
make  and  return  to  our  said  surrogate  in  our  said  court,  on  that 
day,  a  certificate  under  your  hand  of  the  manner  in  which  you  shall 
have  executed  this  our  writ,  and  have  you  then  and  there  this  our 
writ. 

In  testimony  whereof  [as  in  Form  1] . 

\The  following  indorsement  is  to  he  made  hy  the  surrogate  on  the 
attachment/] 
"  Let  the  said  C.  D.  give  bond  in  the  penalty  of  dollars 

for  his  appearance  to  answer  upon  the  within  attachment." 
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No.  123. 

PROBATE  OF  HEIRSHIP.' 

I.  Affidavit. 

SmtEOGATE's    COUET,   NeW   ToEK    CoUNTY. 


In  the  matter  of  proving  who  are  the 
heirs  of 

A.  B., 

deceased. 


[  Yenue.} 

J.  B.,  being  duly  sworn,  says : 

I.  That  A.  B.  died  at  the  city  of  I^ew  York  on  the  day 

of  isr . 

II.  That,  at  the  time  of  his  death  and  for  a  long  time  previous 
thereto,  the  said  A.  B.  resided  at  No! ,  street,  in  the  city  of 
New  York. 

III.  That  the  said  A.  B.  left  surviving  him  five  children,  of 
whom  this  deponent  is  one,  and  also  three  grandchildren,  the 
children  of  M.  B.,  a  son  of  the  said  A.  B.,  but  who  died  before 
the  said  A.  B.  That  the  said  persons  are  now  aU  alive,  and 
constitute  the  only  heirs  of  the  said  A.  B.,  and  that  their  names, 
ages,  respective  places  of  residence  and  relationship  to  the  deceased 
are  as  f oUows : 

J.  B.,  son  of  A.  B.,  aged        years,  residing  at  No. 
street,  in  the  city  of  New  York. 

W.'B.,  grandson  of  A.  B.  (being  the  son  of  M.  B.,  now  de- 
ceased, who  was  the  son  of  A.  B.),  aged        years,  residing  at  No. 
street,  in  the  city  of  Brooklyn. 

\So  continue  as  to  all  the  hei/rs.] 

IV.  That  the  said  A.  B.  died  seized  of  the  following  described 
real  estate  in  the  state  of  New  York : 

[Insert  description  of  real  estate.] 

'  See  ante,  p.  432.  It  is  advisable  to  append  to  the  affidavit  of  the  heir  the  affi- 
davit of  some  disinterested  person — e.  g.,  the  family  physician  or  clergvman — who 
may  be  presumed  to  be  acquainted  with  the  relation  of  the  alleged  npirs  to  the 
deceased. 
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■     Y.  That  the  respective  interests  of  the  above-named  heirs  in  the 
Teal  estate  of  which  the  said  A.  B.  died  seized  are  as  follows : 

J.  B.,    one-sixth. 

W.  B.,  one-eighteenth. 
\_And  so  on  as  to  all  the  heirs.] 
{Jurat.']  '  J.  B. 

II.   Certificate  ly  surrogate. 

I,  Kobert  C.  Hutchiags,  surrogate  of  the  county  of  N'ew  Tork, 
hereby  certify,  pursuant  to  the  statute  in  such  ease  made  and  pro- 
vided, that  I  have  read  the  within  affidavit,  and  am  satisfied  that 
the  matters  stated  therein  are  true. 

In  testimony  whereof  \_etG.,  as  in  Form  1] . 


No.  124. 

•  PETITION  FOB  DOWER  BJ  WIDOW.' 

To  the  Surrogate  of  the  county  of  New  Yorh  : 

The  petition  of  J.  B.,  of  the  city  of  New  York,  m  the  county 
■of  IS'ew  York,  respectfully  shows  : 

That  she  is  the  widow  of  A.  B.,  late  of  said  city,  deceased ; 
that  she  was  lawfully  married  to  said  A.  B.,  in  his  lifetime,  and 
lived  with  him  as  his  wife  until  his  death,  on  the  day 

of  ,  1875,  more  than  forty  days  ago  ;  that  the  said . 

A.  B.,  at  the  time  of  his  decease,  was  seized  of  an  estate  of  inher- 
itance of  and  in  the  following  lands  and  premises. 

[^Insert  description  of  jproperty.] 

Your  petitioner  further  shows  :  That  M.  B.  and  0.  B.,  children 
•and  heirs  of  said  A.  B.,  deceased,  claim  to  own  said  premises,  and 
jour  petitioner  verUy  believes  that  they  are  the  owners  thereof, 
.subiect  to  your  petitioner's  right  of  dower. 

Your  petitioner  therefore  prays,  that  an  order  be  made  for  the 
admeasurement  of  her  dower  in  said  lands  and  premises,  and  that 
three  reputable  freeholders  may  be  appointed  for  the  purpose  of 
making  such  admeasurement.  [And  she  shows  that  M.  B.,  the 
said  child  and  heir  of  said  A.  B.,  deceased,  is  a  minor  under  the 


'  See  ante,  p.  435. 
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age  of  twenty-one  years  and  over  fourteen  years  old,  and  having 
no  general  guardian].^ 

[Bate.']  J.  B. 

E.  S.,  attorney  for  petitioner. 

[  Yerification.] 


No.  125. 
Proceedings  by  Heirs  or  Owners  for  Admeasurement.' 

I.  Notice  to  the  widow. 
To  J.  B.,  widow  of  A.  B.,  deceased : 

Forty  days  having  elapsed  since  the  death  of  A.  B.,  your  late 
husband,  and  no  proceedings  having  been  taken  by  yon  for  the 
admeasurement  of  your  dower  in  the  land  hereinafter  described 
subject  to  your  dower,  notice  is  hereby  given  to  you  by  the  under- 
signed, an  owner  of  the  said  land,  claiming  a  freehold  estate  there- 
in, that  you  are  required  to  make  demand  of  your  -dower  in  the 
said  land  within  ninety  days  after  the  service  oi  this  notice  upon 
you. 

The  following  is  a  description  of  the  land  above  referred  to  :  ■ 

\_Insert  description  of  the  land.'] 

[Date.]  [Signatv/re.] 

II.  Petition  for  admeasurement. 

To  the  Hon.  E.  C.  H.,  Surrogate  of  the  county  of  New  York : 

The  petition  of  "W.  T.,  of  the  city  of  New  York,  respectfully 
shows  that  he  is  the  owner  of  the  following  described  land,,  claim- 
ing a  freehold  interest  therein,  that  is  to  say  : 

[Insert  description  of  property.] 

And  your  petitioner  shows  that  the  said  land  is  subject  to  the 
dower  of  J.  B.,  the  widow  of  A.  B.,  who  died  on  the 
day  of  ,  1875. 

Your  petitioner  further  shows  "that  he  has  caused  a  notice  to 
be  served  upon  the  said  J.  B.,  widow  as  aforesaid,  pursuant  to  the 
statute  in  such  case  made  and  provided,  requiring  her  to  make  de- 
mand of  her  dower  within  ninety  days  after  the  service  upon  her  of 
the  said  notice,  a  copy  of  which  said  notice,  together  with  the  proof 

'  Where  a  special  application  for  the  appointment  of  guardians  for  minors  ia 
made,  this  clause  need  not  he  inserted.  It  is  more  convenient,  however,  to  state  all 
the  facts  in  the  petition. 

"  See  ante,  p.  437. 


FORMS.  615 


Appointment  of  Guardian  for  Minors. 


of  service  thereof  upon  the  said  widow,  is-  hereto  annexed,  and 
that  more  than  ninety  days  have  elapsed  since  the  service  upon  the 
said  J.  B.  of  the  said  notice,  and  that  the  said  J.  B.  has  not  made 
demand  of  her  dower  in  the  said  land. 

Your  petitioner,  being  desirous  of  having  the  dower  of  the  said 
J.  B.,  in  the  land  admeasured,  respectfully  prays  for  the  admeas- 
urement of  the  said  widow's  dower  of  the  said  land. 

{^Date.}  [Signature.] 

[  Yerification.] 

No.  126. 

APPOINTMENT  OF  GUARDIAN  FOE  MINOKS.' 

/.  Petition  for  appointment. 
[Title.] 
To  the  Surr'ogate  of  the  cov/nty  of  New  YorTc  : 

The  petition  of  J.  B.,  the  widow  of  A.  B.,  late  of  the  city 
of  New  York,  deceased,  intestate,  respectfully  shows : 

That  she  is  about  presenting  to  the  surrogate  her  respectful 
petition  for  an  order  for  the  admeasurement  of  her  dower  in  the 
lands  of  her  said  late  husband,  and  that  W.  B.  and  F.  B.,  residing 
in  the  city  of  New  York,  two  of  the  children  and  heirs  of  M.  B., 
deceased,  who  was  a  son  of  the  said  A.  B.,  deceased,  and  who  are 
two  of  the  heirs  of  the  said  A.  B.,  deceased,  are  minors  under  the 
age  of  twenty-one  years,  and  have  not  any  general  guardian. 

Wherefore  your  petitioner  applies  to  the  surrogate,  for  the  ap- 
pointment of  a  discreet  and  substantial  freeholder  to  be  the  guard- 
ian of  the  said  infants,  for  the  sole  purpose  of  appearing  for  and 
taking  care  of  their  interests  in  the  proceedings  for  the  admeasure- 
ment of  her  said  dower. 

[Date.]  J.  B. 

[  Verification.] 

[Consent  of  proposed  gua/rdioM,  as  in  Form  107.] 

II.  Order  appointing  guardian. 
At  a  surrogate's  court  [etc.,  as  in  Form  12] . 

[Title.] 

On  reading  and  filing  the  verified  petition  of  J.  B.,  the  widow 
of  A.  B.,  deceased,  settiag  forth  that  VV.  B.  and  F.  B.,  two  of  the 


'  See  ante,  p.  436. 
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heirs  of  the  said  A.  B.,-  deceased,  are  minors  tinder  the  age  of  twen- 
ty-one years,  and  have  not  any  general  guardian : 

Ordered :  That  J.  K.,  Esquire,  a  discreet  and  substantial  free- 
holder, be  and  he  hereby  is  appointed  the  guardian  of  the  said 
"W.  B.  and  F.  B.,  infants  as  aforesaid,  for  the  sole  purpose  of  ap- 
pearing for  and  taking  care  of  their  interests  in  the  proceedings 
for  the  admeasurement  of  the  dower  of  the  said  J.  B.,  in  the  lands 
of  the  said  A.  B.,  deceased. 


No.  127. 

NOTICE  TO  HEIRS  OK  OWNERS.' 

To  C.  B.  cmd  IST.  B.,  heirs  at  law  of  A.  B.,  late  of  the  city  of 
New  York,  deceased,  and  to  all  others  claiming  a  free- 
hold in  the  lands  described  in  the  annexed  petition  : 

Take  notice,  that  a  petition,  of  which  the  annexe'd  is  a  copy, 
will  be  presented  to  E.  0.  H.,  Esq.,  surrogate  of  the  county  of 
New  York,  at  his  office  in  the  city  of  New  York,  on  the 
day  of  ,  1875,  at  11  o'clock  in  the  forenoon  of  that 

day,  and  that  a  motion  will  be  then  made  that  the  prayer  of'  the 
petition  be  granted. 

[Bate.]  J.  B. 

E.  S.,  attorney  for  petitioner. 


No.  128. 
Order  directing  Admeasurement  and  appointing  Commissioners." 

At  a  surrogate's  court  {etc.,  as  in  Form  12]. 
ITitle.] 

On  reading  and  filing^the  petition  of  J.  B.,  widow  of  A.  B., 
late  of  the  city  of  New  Y  ork,  in  the  county  of  New  York,  de- 
ceased, dated  the  day  of  ,  A.  D.  1875,  and  the 
notice  accoim)an;^ng  the  same ;  and  also  on  reading  and  filing  due 
proof ,  by  affidavit,  of- the  due  service  of  the  said  petition,  and 
notice  upon  J.  K.,  special  guardian  for  W.  B.  and  F.  B.,  infants 
under  the  age  of  twenty-one  years,  and  upon  C.  B.,  named  in  said 
petition  as  one  of  the  heirs  of  A.  B.,  and  after  hearing  H.  W.,.  of 

'  This  notice  should  be  indorsed  on  the  copy  of  the  petition  served,  see  ante 
p.  436. 

'  See  ante,  p.  438. 
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counsel  for  said  petitioner,  and  J.  K.,  the  special  guardian  afore- 
said, in  behalf  of  the  infants, 

Ordered :  That  admeasurement  be  made  of  the  dower  of  the 
said  J.  B.  in  the  lands  of  her  husband,  the  said  A.  B.,  deceased, 
specified  in  said  petition,  and  which  are  therein  described  as  fol- 
lows \insert  the  description  contained  in  the  petition.'] 

It  is  further  ordered,  that  D.  W.,  J.  D.,  and  D.  IVT.,  of  the  city 
and  county  aforesaid,  three  reputable  and  disinterested  freeholders, 
be,  and  they  hereby  are,  appointed  commissioners  for  the  purpose 
of  making  such  admeasurement. 

It  is  further  ordered,  that  the  said  commissioners  report  their 
proceedings  to  this  court  on  the  day  of  '  next. 


No.  129. 

OATH  OF  COMMISSIONERS.' 

[_Title.] 

[  Venue.] 

We,  D.  W.,  J.  D.,  and  D.  M.,  commissioners  appointed  by  the 
surrogate  of  New  York,  in  this  matter,  do  severally  swear  that  we 
will  faithfully,  honestly,  and  impartially  discharge  the  duty  and 
execute  the  trust  reposed  in  us  by  the  said  appointment. 

'  \_Siginati'.res.} 
{Jurat.l 


No.  130. 

Order  enlarging  Time  for  Commissioners  to  bring  in  their  Keport.' 

At  a  surrogate's  court  [etc.,  as  in  Form  12]. 
ITitle.] 

On  reading  and  filing  the  afiidavit  of  M.  IsT.,  by  which  it  ap- 
pears that  D.  W.,  J.'  D.,  and  D.  M.,  the  commissioners  appointed 
by  the  surrogate  of  the  county  of  ISTew  York,  by  an  order  made 
in  this  matter,  require  further  time  to  complete  the  admeasure- 
ment of  dower,  and  make'  report  of  their  proceedings ;  and  on 
application  of  J.  B.,  the  widow  of  A.  B.,  deceased,  the  petitioner 
herein. 

Ordered:  That  said  commissioners  have  further  time  in  which 
to  make  such  report  till  the  day  of  next,  at  ten 

'  See  ante,  p.  438.  •  "  See  ante,  p.  438. 
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o'clock  in  the  forenoon,  and  that  said  commissioners  make  their 
report  on  the  day  and  hour  aforesaid. 


No.  131. 

NOTICE  OF  MEETING  OF    COMMISSIONERS. 

iTitle.] 

Take  notice  that  D.'  W.,  J.  D.,  and  D.  M.,  commissioners  ap- 
pointed in  the  above  entitled  matter,  by  an  order  entered  on 
the      •     day  of  ,  187  ,  to  admeasure  the  dower  of  the 

above  named  J.  B.  in  the  lands  of  A.  B.,  deceased,  will  meet 
at  ,  on  the  day  of  18T    ,  for  that  pur- 

pose. 

H.  W., 

IDate.]  Attorney  for  J.  B. 

To  C.  B. 


No.  132. 

REPOKT  OF  COMMISSIONERS." 

[_Title.-\ 

To,  the  Surrogate  of  the  County  of  New  York  : 

The  undersigned,  D.  "W.,  J.  D.,  and  D.  M.,  commissioners  ap- 
pointed by  an  order  of  the  surrogate  of  the  county  of  New  York, 
dated  the  day  of  ,  in  the. year  ,  to  make 

admeasurement  of  the  dower  of  J.  B.,  above-named^  widow  of  A. 
B.,  late  of  the  city  and  county  of  New  York,  deceased,  in  the 
lands  andpremises  described  in  said  order,  and  situated  in  the  city 
of  New  York  aforesaid,  do  respectfully  report  that,  having  first 
been  duly  and  severally  sworn,  faithfully,  honestly  and  impartially  to 
discharge  the  duty  and  execute  the  trust  reposed  in  us  by  the  said 
appointment,  we  met  on  the  premises  hereinafter  described,  on 
the  dajr  of  ,  in  the  year  ,  to  discharge  the 

duty,  and  to  exercise  the  trust  aforesaid,  and  likewise  "W.  B.  and 
Y.  B.,  by  their  guardian  J.  K.,  and  0.  B.,  by  his  attorney  H.  W., 
appeared  at  time  and  place  aforesaid  \or  if  they  did  not  so  wppear, 
state  that  fact,  and  also  that  they  had  heen  dvly  notified  to  ap- 
pear at  the  time  and  place  aforesaid']  ;  whereupon  tiie  under- 
signed, commissioners,  as  aforesaid,  caused  a  survey  of  the  said 
lands  and  premises  to  be  made  in  the  presence  of  the  said  parties, 

'  See  ante,  p.  438 
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a  map  of  which  survey  is  hereunto  annexed,  marked  "  Exhibit  A." 
And  we  do  further  report  that  we  have  admeasured  and  allotted 
to  the  said  J.  B.  for  her  dower  in  the  said  lands  and  premises  the 
one-third  part  thereof,  which  part  is  bounded  and  described  as  fol- 
lows :  ^here  insert  the  description  containing  the  quantity,  courses 
and  distances  of  the  land  admeasured  and  allotted  to  the  widow, 
with  a  description  of  the  posts,  stones,  and  other  permanent  monu- 
ments'], being  the  part  designated  on  the  said  map  hereto  annexed 
by  the  letter  "  O."  [If  the  commissioners  do  not  deem  it  prac- 
ticable, nor  for  the  best  interests  of  all  the  parties  to  admeasure 
and  lay  cff  the  one-third  pa/rt  of  the  la/nds  or  premises,  and  to 
designate  it  with  posts,  stones,  or  other  permanent  ,m,onuments, 
let  the  report  contain,  a  statement  of  that  fact,  with  the  reasons 
which  led  their  judgment  to  such  a  conclusion.']  ^  We  do  further 
report  that  the  following  are  the  items  of  the  charges  attending 
said  admeasurement,  including  our  fees  as  commissioners : 

Five  days'  services  for  each  commissioner,  at  $2  per 

day  for  each $30  00 

Cash  paid  P.  W.  for  five  days'  services  as  surveyor, 

at  $2  50  per  day 12  50 

Cash  paid  for  two  chain  and  flag  bearers,  five  days 

each,  at  $1  per  day  for  each 10  00 

$52  50 

In  witness  whereof,  we  have  hereunto  set  our  hands  this 
day  of  ,  in  the  year  1875. 

[^Signature  of  commissioners.] 


No.  133. 

NOTICE  OF  MOTION  FOR  CONFIRMATION  OF  REPORT.' 

\_To  he  annexed  to  copy  of  report.] 
[Title.] 

Sir :'  Take  notice  that  I  shall  move  the  sujTogate  of  the  county 
of  New  York,  at  a  surrogate's  court  to  be  held  by  him  at  the 
court  house  in  the  city  of  New  York,  .on  the  day  of 

nextj  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
confirming  the  report  of  the  commissioners  appointed  to  make  ad- 
measurement of  the  dower  of  J.  B.  in  the  premises  mentioned  in 
said  report ;  and  for  such  other  or  further  order  in  the  premises. 

'  See  1  Z.  1869,  c.  433,  §  3.  .    "  See  ante,  p.  439. 
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as  may  be  just,  whicli  motion  will  be  founded  upon  the  said  re- 
port, a  copy  of  which  is  herewith  served  upon  you. 

Tours,  &c., 

H.  W., 

Attorney  for  J.  B. 

No.  134. 

OKDER  CONriEmiNGt  EEPORT.' 

At  a  surrogate's  court  {etc.,  as  in  Form  12]. 
\Title\ 

On  reading  and  filing  the  report  of  D.  W.,  J.  D.  and  D.  M., 
commissioners  appointed  to  admeasure  the  dower  of  J.  B.,  widow 
of  A.  B.,  late  of  tlie  city  of  New  York,  in  the  county  of  New 
Tort,  deceased,  which  report  is  dated  the  day  of 

187  ,  and  by  which  it  appears,  among  other  things,  that  the  said 
commissioners  have  admeasured  and  allotted  to  the  said  J.  B.  for 
her  dower,  the  one-third  part  of  the  lands  and  premises  described 
in  the  order  appointing  said  commissioners,  a  map  of  which  is  an- 
nexed to  said  report,  which  third  part  so  allotted  to  the  said  J.  B., 
is  particularly  described  in  said  report,  as  will  more  fully  appear  by 
reference  to  said  report  and  to  the  minutes  of  the  court,  where 
said  report  is  entered  at  large  : 

Now,  on  motion  of  H.  W.,  attorney  for  the  said  J.  B.  [no  one 
appearing  to  oppose]  or,  [and  after  hearing  J.  K.,  special  guardian 
for  W.  B.  and  F.  B.,  minors,  and  0.  H.,  attorney  for  C.  B.,] 

Ordered :  That  the  said  report  and  admeasurement  be,  and  the 
same  are,  in  all  respects,  confirmed. 

No.  135. 

NOTICE  OF  APPEAL.' 

Stieeogate's  Cotjet,  New  Yoek  Gotottt. 


In  the  matter  of  proving  the  last  will 
and  testament  of 


A.  B., 

deceased. 


A  sentence  and  decree  of  the  surrogate  of  the  county  of  New 
York,  having  been  pronounced  and  entered  in  this  matter  on  the 

'  See  ante,  p.  439.  "  See  ante,  p.  453. 
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■  day  •of  ,  1871,  whereby  it  was  adjudged  and  decreed 

tliat  tlie  instrument  in  writing  propounded  for  probate  in  this 

matter  by  0.  D.,  one  of  the  executors  named  therein,  bearing  date 

the  day  of  ,  1868,  is  the  last  will  and  testament  of 

A.  B.,  late  of  the  city  of  New  York,  in  said  coimty,  deceased, 

above  named,  and  as  such  is  valid  as  a  will  of  real  and  personal 

estate,  and  whereby  the  same  was  admitted  to  probate  and  ordered 

to  be  recorded  as  a  will  of  real  and  personal  estate,  and  we,  J.  K. 

and  L.  M.,  heirs  at  law  and  next  of  kin  to  the  said  A.  B.,  deceased,. 

feeling  aggrieved  by  the  said  decree,  we,  the  said  J.  K.  and  L.  M.  do 

hereby  appeal  from  the  said  sentence  or  decree  to  the  supreme 

court,  and  pray  that  the  pleadings,  proofs  and  proceedings  in  the 

said  matter  may  be  transmitted  to  the  supreme  court,  to  the  end 

that  such  order  may  be  made  thereupon  as  shall  be  just. 

[Bate.'] 

[^Signatures.] 


No.  136. 

BONDS  ON  APPEAL. 

I.  On  appeal  from  decree  on  probate} 

Know  ia.L  Men  bt  these  Peesbnts, 

That  we,  J.  K.  and  L.  M.,  as  principals,  and  0.  H.  and  S.  G., 
as  sureties,  are  held  and  firmly  bound  unto  the.  people  of  the  state 
of  New  York,  in  the  penal  sum  of  one  hundred  dollars,  lawful 
money  of  the  United  States,  to  be  paid  to  the  said  people,  for 
which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
and  each  of  our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  by  these  presents.  Sealed  with  our  seals.  Dated 
the  day  of  ,  in  the  year  one  thousand  eight  hundred 

and  seventy-five. 

Whereas,  in  a  certain,  proceeding  lately  had  before  the  surro- 
gate of  the  county  of  New  Y  ork,  for  the  proof  of  the  last  will  and 
testament  of  A.  B.,  late  of  the  city  of  New  York,  deceased,  the 
said  surrogate,  on  the  day  of  ,  in  the  year  one  thou-, 

sand  eight  hundred  and  seventy-five,  made  a  decree  whereby  it 
was  decreed  that  the  instrument  in  vmting  propounded  for  pro- 
bate and  record  before  the  said  surrogate,  by  C.  D.,  one  of  the  ex- 
ecutors therein  named,  bearing  date  the  day  of  ,  in 


'  In  appeals  in  admeasurement  of  dower,  the  bond  is  the  same  as  in  III,  except 
that  it  is  conditioned  for  "the  diligent  prosemtion  of  the  appeal,"  &o.,  instead  of 
"prosecuting  the  appeal  to  effect''  (2  R.  S.  491,  §  20). 

There  is  also  a  peculiar  bond  on  certain  appeals  from  the  surrogate  of  New  York 
county  (ante,  p.  455),  which  wiU,  however,  be  easily  adSpted  from  11,  infra. 
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the  year  one  thousand  eight  hundred  and  sixty-nine,  is'the  last  will 
and  testament  of  the  said  A.  B.,  deceased,  and  as  such,  is  valid  as  a 
■will  of  real  and  personal  estate,  and  whereby  the  same  was  admitted 
to  probate,  and  ordered  to  be  recorded  as  a  will  of  real  and  personal 
estate. 

And  whereas,  the  said  J.  K.  and  L.  M.,  the  only  heirs  at  law 
and  next  of  kin  of  the  said  A.  B.,  deceased,  feeling  themselves 
aggrieved  by  the  said  decree,  have  appealed  therefrom  to  the 
supreme  court : 

]^ow,  the  condition  of  this  obligation  is  such  that,  if  the  said 
J.  K.  and  L.  M.  shall  diligently  prosecute  the  said  appeal,  and  shall 
pay  such  costs  as  shall  be  taxed  against  them  in  the  event  of  their 
failure  to  obtain  a  reversal  of  the  decision  so  appealed  from,  then 
this  obligation  shall  be  void,  othei-wise  it  shall  be  and  remain  in 
full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of 

{Signatures  and^seals  of  principals  and 
sureties.] 

[Add  acknowledgment  and  justification,  as  in  Form,  44.] 

{Indorsement  of  approval  of  hond  and  sureties.} 

I  approve  of  the  form  and  execution  of  the  within  bond,  and 
of  the  sufficiency  of  the  sureties  therein. 

[Date.] 

[Signature  of  Surrogate.] 

II.  On  appeal  from  order  allowing  execution  to  issue. 
Kwow  ALL  Men  by  these  Peesents, 

That  we,  C.  D.  and  E.  F.,  as  principals,  and  J.  K.  and  L.  M., 
as  sureties,  are  held  and  firmly  bound  unto  E.  T.,  in  the  sum  of 
dollars,  lawful  money  of  the  United  States,  to  be  paid 
to  the  said  K.  T.,  to  which  payment  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  by  these  presents.  Sealed  with  our  seals.  Dated 
the  day  of  ,  in  the  year  one  thousand  eight  hundred 

and  seventy-five.  (*) 

Whereas,  the  said  K.  T.,  in  an  action  in  the  supreme  court 
against  the  said  C.  D.  and  E.  F.  as  executors  of  A.  B.,  deceased, 
did,  on  the  day  of  ,  18T    ,  obtain  a  judgment  after  a 

trial  at  law  upon  the  merits,  for  the  sum  of  dollars,  and 

whereas  the  surrogate  of  the  county  of  New  Tork,  did,  on  the 
day  of  187    ,  by  an  order  duly  entered,  allow  execu- 

tion to  be  issued  on  said  judgment  for  the  sum  of  dollars, 

with  interest  thereon  from  the  day  of  ,  187    ,  and 
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whereas  the  said  0.  D.  and  E.  F.,  executors  as  aforesaid,  feeling 
aggrieved  by  said  order,  have  appealed  therefrom  to  the  supreme 
court :  . 

!ITow,  the  condition  of  this  obligation  is  such  that  if  the  said 
0.  D.  and  E.  F.  shaU  pay  to  the  said  E.  T.  the  amount  so  directed 
to  be  levied  under  the  said  execution,  with  interest  thereon,  and  the 
costs  of  defending  the  appeal  in  case  the  order  appealed  from  shall 
be  aflSrmed,  then  this  obligation  shall  be  void,  otherwise  it  shall  be 
and  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of 

[Signatures,  c&o.,  as  above  in  Z] 

IIJ.  In  cases  not  specially  provided  for. 

[Substantially  as  in  Form  II.  above  to  the  (*),  the  na/me  of 
the  adverse  party  being  inserted  as  obligee,  and  the  penalty  being 
$100,  and  continue.l 

"Whereas,  the  above-named  0.  D.  and  E.  F.  have  appealed  to 
the  supreme  court  from  an  [order],  or,  [decree]  of  the  surrogate 
of  the  county  of  New  York,  made  on  the  day  of  , 

18Y  ,  in  the  matter  of  [insert  title  of  the  proceedings  and  nature 
of  order.'] 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that 
if  the  said  appellants  shall  prosecute  their  said  appeal  to  effect,  and 
shall  pay  all  costs  that  shall  be  adjudged  against  them  by  the  said 
supreme  court,  on  the  said  appeal,  then  this  obligation  shall  be  void, 
otherwise  it  shall  be  and  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of 

[Signatures  (&c.,  as  above  in  I.] 
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No.  137. 

PETITION  OF  APPEAL.' 

/.  From  decree  on  probate. 

SUPEEME    COTIET.  , 


J.  K.  and  L.  M. 

agst. 

CD.,  E.  F.,  [etc.,  naming  all  the 
respondents.] 

To  the  swpreme  court  : 

The  petition  of  appeal  of  J.  K.  and  L.  M.,  appellants  in  the 
above  entitled  cause,  by  "W.  C,  their  attorney,  respectfully  shows 
to  this  court : 

I.  That  the  said  appellants  are  heirs  at  law  and  next  of  kin  of 
A.  B.,  late  of  the  city  of  New  York",  deceased,  who  died  at  said 
city  on  the  day  of  ,  18Y0,  aged  seventy-two 

years  and  upwards,  being,  at  the  time  of  his  death,  the  owner  of 
real  and  personal  property  of  the  value  of  fifteen  thousand  dollars 
and  upwards. 

IL  That  after  the  death  of  the  said  A.  B.,  and  on  the 
day  of  ,  1870,  C.  D.,  named  as  executor  of  A.  B.^  in 

the  paper  writing  hereinafter  mentioned,  produced  -before  the  sur- 
rogate of  the  county  of  !N^ew  York,  and  propounded  to  him  for 
proof  as  a  will  of  real  and  personal  estate,  a  certain  paper  writing 
purporting  to  be  the  last  wiU  and  testament  of  the  said  A.  B.,  de- 
ceased, bearing  date  the  day  of  ,  1868. 

III.  That  the  appellants,  your  petitioners,  and  each  of  them, 
duly  appeared  before  the  said  surrogate,  and  contested  the  validity 
of  sa,id  alleged  will  and  its  admission  to  probate  as  aforesaid". 

That  the  proceedings  before  the  said-  surrogate  were  duly 
continued  from- time  to  time,  and  on  the  day  of  , 

18Y1,  the  said  surrogate  of  the  county  of  llfew  York  made  and  en- 
tered a  decree  in  the  matter  aforesaid,  declaring  in  substance  that 
said  paper  writing,  so  propounded  as  aforesaid,  is  the  last  will  and 
testament  of  said  A.  B.,  deceased,  and  ordering  that  the  same  be 
admitted  to  probate,  and  be  recorded  as  a  will  of  real  and  personal 
estate. 

■  See  ante,  p.  458. 
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And  your  petitioners,  tlie  said  appellants,  allege  that  the  whole 
and  every  part  of  the  said'  decision,  order,  judgment,  and  decree 
(except  such  portion  thereof  as  relates  to  the  costs  of  the  respective 
parties),  is  erroneous,  improper,  and  illegal,  and  they  have,  in  conse- 
quence, duly  appealed  to  this  honorable  court. 

And  the  appellants,  your  petitioners,  pray  that  said  decision, 
order,  judgment,  and  decree  of  said  surrogate,  and  every  part 
thereof,  except  as  aforesaid,  may  be  reversed  and  annulled. 

And  the  appellants,  your  petitioners,  further  state  that  the  per- 
sons, institutions,  societies,  and  corporations  intended  to  be  made 
defendants,  respondents,  and  parties  to  the  said  appeal  are  as 
follows : 

lUere  state  the  names  of  all  the  respondents.'] 

And  your  petitioners  pray  that  the  persons,  institutions,  socie- 
ties, and  corporations  above  named  may  answer  this  petition  of 
appeal  pursuant  to  law  and  the  practice  of  this  court,  and  that  a 
hearing  may  be  had  on  this  appeal,  and  your  petitioners  may  have 
such  further  or  other  relief  in  the  premises  as  to  the  court  shall 
seem  just  and  equitable. 

[Z?afe.]  [^Signature  of  peUtioners.] 

[  Verification.'] 

II.  From  order  on  adminisi/ration. 
[Title.] 
To  the  supreme  court  of  the  state  of  New  York : 

The  petition  of  0.  D.,the  above-named  appellant,  respectfiilly 
shows  to  the  court : 

I.  That  heretofore  the  above  named  appellant  made  application 
to  Bobert  C.  Hutchings,  Esq.,  surrogate  of  the  county  of  New 
York,  for  letters  of  administration  to  be  granted  to  him  upon  the 
goods,  chattels,  and  credits  of  A.  B.,  deceased,  which  were  granted 
accordingly. 

II.  That  J.  K.,  the  respondent,  afterward  presented  a  petition 
to  such  surrogate  to  obtain  a  revocation  of  such  letters ;  and  there- 
upon, proofs  having  been  taken  and  a  hearing  had  upon  the  matter 
before  such  surrogate,  a  decree  was  entered  by  him  on  the 

day  of  ,187    ,  whereby  it  was  ordered  and  decreed  that 

such  letters  of  administration  be  revoked,  as  well  as  all  power,  au- 
thority, and  control  of  said  appellant  over  the  personal  estate  of 
the  said  A.  B.,  deceased,  and  that  the  costs  of  such  respondent  be 
paid  out  of  the  estate  of  the  deceased. 

This  appellant  being  advised  that  the  said  order  or  decree  is 
erroneous  in  each  and  every  part  thereof,  has  appealed  therefrom 
to  this  court,  and  prays  that  the  said  J.  K.  may  be  ordered  to 
answer  this  petition ;  that  the  decree  appealed  from  be  reversed, 
and  that  this  appellant  be  decreed  to  be  entitled  to  the  adminis- 

40 
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tration  of  the  goods,  chattels,  and  credits  of  the  said  A.  B., 


[Date.]  [Signature.'] 

[  Verifioation.] 

III.  From  decree  on  accounting. 

\In  case  the  appeal  is  from  a  sentence  or  decree  on  accounting, 
after  brief y  stating  tke  nature  'of  the  proceeding  amd  the 
sentence  or  decree  appealed  from,  specify  the  items  whose  al- 
lowamce  or  disallowance  is  regarded  as  erroneous  as  follows  .*] 

Tour  petitioner  alleges  that  the  allowance  by  the  said  surro- 
gate of  the  claim  of  CD.,  the  executor  of  said  A.  B.,  for  $250, 
for  legal  advice  and  services  in  regard  to  the  said  estate,  is  erro- 
neous, for  the  reason  that  it  appears,  by  the  examination  of  said 
0.  D.,  that  he  is  an  attorney  and  counsellor  at  law,  and  that  the 
claim  is  for  legal  advice  and  services  rendered  by  himself,  as  an 
attorney,  to  himself  as  such  executor. 

[So  specify  all  the  items ;  in  other  respects  the  peiitimi  is  the 
same  as  II.  above.'] 

No.  138. 

ORDER  TO  ANSWER  PETITION  OP  APPEAL. 

At  a  special  term  of  the  supreme  court,  &c. 
ITitle.] 

On  reading  and  filing  due  proof  that  the  petition  of  appeal, 
together  with  the  transcript  of  the  proceedings  before  the  surro- 
gate, have  been  duly  filed  in  the  office  of  the  clerk  of  the  county 
of  'New  York ;  Now,  on  motion  of  W.  M.,  of  counsel  for  the  ap- 
pellant. 

Ordered:  That  the  respondent  answer  the  petition  within 
twenty  days  after  service  of  a  copy  of  said  petition  and  notice  of 
this  order,  or  that,  in  default  thereof,  the  appellant  be  heard 
ea;pa7'te. 

No.  139. 

ORDER  FOR  SERTICE  OF  PETITION. 

At  a  special  term  of  the  supreme  court,  &c. 
[Title.] 

On  reading  and  filing  due  proof  that  the  petition  of  appeal  in 
this  cause  was  filed  with  the  clerk  of  this  court,  on  the 
day  of  ,  187    ,  and  that  no  copy  of  said  petition  has 

been  served  on  C.  D.,  one  of  the  respondents  above  named ; 

Ordered:  That  the  appellant  herein  deliver  a  copy  of  said 
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petition  of  appeal  herein  to  "W".  M.,  Esq.,  [attorney],  or  [guard- 
ian obd  Utem\,  of  said  respondent,  or  that,  in  default  thereof, 
the  appeal  be  dismissed  as  against  said  respondent,  with  costs. 

No.  140. 

ANSWER  TO  PETITION  OF  APPEAL. 

SUPEEME   COUET. 


A.  B.,  wppellant, 

agst. 
C.  D.,  respondent. 


The  answer  of  C.  D.,  respondent,  to  the  petition  of  appeal  of 
A'.  B.,  administrator  of  the  goods,  chattels,  and  credits  of  3.  S.,  de- 
ceased, appellant ; 

The  respondent  admits  that  a  sentence  or  .decree  of  the  date, 
tenor,  and  effect  set  forth  in  said  petition  of  appeal,  was  made  by 
the  surrogate  of  the  county  of  New  York,  and  this  respondent  is 
advised  and  believes  that  such  sentence  or  decree  [*]  is,  in  all 
respects,  just  and  equitable ;  and  he  therefore  prays  that  the  said 
sentence  or  decree  may  be  affirmed,  and  that  the  said  petition 
of  appeal  may  be  dismissed,  with  costs  to  this  respondent. 

[Signature  of  respondent.'] 

[Signature  of  attorney  for  respondent.'] 

[  "Where  the  answer  is  also  intended  to  serve  as  a  cross  appeal, 
and  the  respondent  wishes  a  modification  of  the  decree  as  to  cer- 
tain items,  follow  above  to  the  [*],  and  continue  /] 

So  far  as  the  same  relates  to  the  matters  complained  of  in  said 
petition  of  appeal,  is  just  and  equitable  ;  and  he  therefore  prays 
that,  as  to  those  matters,  the  said  sentence  or  decree  may  be 
affirmed,  and  the  said  petition  of  appeal  dismissed,  with  costs  to 
this  respondent.  And  this  respondent  is  advised  and  believes  that 
the  said  sentence  or  decree  is  erroneous  as  against  him,  the  said  re- 
spondent, in  the  following  particulars,  to  wit : 

First.  \\x  allowing  [here  state  the  objectionahle  allowance], 
for  the  reason  [here  set  forth  the  grounds  of  oijeotion,  and  what 
respondent  deems  the  proper  allowance,  if  any]. 

Second.  In  rejecting  [etc.,  stati/ng  disallowance  objected  to,. and 
grounds  of  objection  as  above],  and  as  to  the  matters  so  specified, 
the  respondent  prays  that  the  sentence  or  decree  may  be  reversed. 

[Signature  of  respondent.] 

[SM/nature  of  counsel.] 

[  Verification.] 
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ABATEMENT  of  action  by  or  against  collector,  196. 
by  or  against  executors,  239. 
by  or  against  deceased,  240. 

of  legacies,  329. 
ACCOUNTING  to  administrator  with  will  annexed,  153. 

by  county  treasurer  when  acting  as  public  administrator,  1 90. 

jurisdiction  of,  generally,  355. 

when  exclusive  in  supreme  court,  88#.   2  ^    Q 
in  what  surrogate's  court,  337. 

voluntary,  compulsory,  and  adjudicated  or  final,  358. 

when  to  be  had,  359. 

who  may  require,  359. 

of  whom  required,  360. 

application  for,  365, 

order  for  and  enforcement  of,  370,  371. 

in  regard  to  what  property,  371. 

method  of  stating  accounts  on  and  vouchers  for,  376. 

how  rendered  final,  380. 

final,  citation,  &c.,  on,  380. 

commissions  of  executors,  &c.,  allowed  on,  382. 

contesting  accounts  on,  387. 

reference  of  accounts  on,  388. 

disputed  claims  against  estate,  391. 

examination  of  executor,  &c.,  on,  392. 

allowance  of  executor's  expenses  on,  394. 

with  what  executor,  &c.,  is  chargeable  on,  394. 

decree  on,  and  effect  of,  402. 

by  general  guardians,  415. 

when  final,  417. 

of  guardian  on  resignation,  423. 

costs  and  expenses  on,  443. 

appeal  on,  451. 
ACCUMULATIONS,  limitations  on,  3'40. 
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ACTION  for  death  by  negligence,  208. 

things  in,  go  to  representative,  237. 

executor  can  not  bring,  before  private,  238. 

by  executor,  abatement  of,  239. 

by  and  against  deceased,  abatement  of,  241. 
how  brought,  243. 

between  co-executors,  245. 

by  executors,  &c.,  limitation  of,  246. 

revival  of,  246. 

appearance  by  executors,  &c.,  in,  249. 

limitation  of,  on  disputed  claim,  297. 

for  legacy,  bond  befoi;e  bringing,  350. 
limitations  of,  351. 

against  executors,  parties  defendant  in,  142. 

by  and  against  executors  and  administrators,  expenses  of,  394. 
ADEMPTION  of  legacies,  327. 
ADMEASUREMENT  OF   DOWER,  when  widow  entitled  to,  433. 

jurisdiction  of  surrogate,  434.  , 

petition  for,  434. 

notice  to  owners  of  freehold,  435. 

guardians  for  minors,  436. 

proceedings  by  owners  of  land  for,  437. 

order  for  admeasurement,  437. 

appointment  of  commissioners,  438. 

notice  of  meeting,  438. 

mode  of  admeasurement,  438. 

report  of  commissioners,  439. 

confirmation  of  report,  439. 

effect  of  report,  439. 

appeal  from  order  of  confirmation,  439. 

costs  on,  443. 

ADMINISTRATION  WITH  THE  WILL  ANNEXED,  when  granted, 
149. 
on  foreign  will,  153. 
in  general,  156. 

when  surrogate  may  grant,  156. 
who  entitled  to,  159. 
.   renunciation  of  right  to,  164. 
citation  on  application  for,  165. 
when  granted  to  married  woman,  167. 
de  bonis  non,  when  granted,  172. 
who  entitled  to,  173.     , 
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ADMINISTRATION  WITH  THE  WILL  AN-^EX^D- continued. 

petition  for,  173.     ' 

letters  of,  173. 

object  and  office  of,  219. 

ancillary,  accounting  for,  375. 

appeal  in  proceedings  for,  450. 
ADMINISTRATOR  WITH  THE  WILL  ANNEXED,  powers  of,  150, 

oath  of,  153.  [153. 

tond  of,  153. 

duties  of,  154. 

qualifications  of,  166. 

oathof,  167. 

form  of  oath,  167. 

bond  of,  167. 

form  of  bond,  510.  , 

powers  of,  before  grant  of  letters,  168. 

powers  in  regard  to  realty,  168. 

bond  of,  if  inadequate,  remedy  for,  171. 

when  appointed,  172. 

who  entitled  to  be,  173. 

bond  of,  173. 

letters  to  and  powers  of,  173. 

power  before  issue  of  letters,  198. 

process  to  discover  concealed  eifects,  200. 

claim  due  estate,  how  inventoried,  214. 

office  of,  221. 

powers  of,  228. 

power  of  to  sell,  233. 

public.    See  Public  Administbatoe. 
ADVANCEMENTS,  what  are,  and  effect  of,  354. 

how  provided  for  in  decree  on  final  accounting,  403. 
ALLEGATIONS  to  contest  will  after  probate,  125. 

to  contest  probate,  appeal  in,  450. 
ALIEN  ANCESTOR,  descent  through,  46. 

where  non-resident  disqualified  as  executor,  139. 

power  to  take  by  will,  314. 
AMENDMENT,  power  of  surrogate  to  grant,  24. 

of  inventory,  216. 

of  surrogate's  return  on  appeal,  461. 
ANCESTOR,  term  defined,  47. 

ANCILLARY  ADMINISTRATION,  accounting  for,  375. 
ANSWER  to  petition  of  appeal,  460. 
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APPEAL  from  decision  construing  will,  128,  451. 

in  proceedings  to  admeasure  dower,  439. 

in  general,  446.  -' 

before  constitution  of  1846,  446. 

lies  to  supreme  court,  446. 

two  classes  of,  447. 

where  will  lie,  449. 

in  proceedings  for  probate,  450. 

on  allegations  to  contest  probate,  450. 

from  order  as  to  administrator,  450. 

on  accountings,  451. 

from  order  as  to  guardian,  451. 

in  admeasurement  of  dower,  451. 

from  decision  as  to  construction  of  will,  451. 

who  may  bring,  451. 

parties  to,  453. 

notice  of,  453. 

bond  on,  453. 

stay  of  proceedings  on,  456. 

petition  of,  458. 

order  to  answer  petition,  459. 

dismissal  of,  460. 

answer  to  petition  of,  460. 

return  of  surrogate  on,  460. 

hearing  of,  462. 

order  for  jury  trial  on,  463. 

decree  on,  465. 

to  court  of  appeals,  466. 

costs  on,  467. 

damages  in  addition  to  costs,  467. 

enforcing  decree  on,  468. 
APPEARANCE  by  attorney  in  general,  35. 

in  New  York  county,  55. 

by  executors,  &c.,  in  actions,  249. 
APPRAISERS,  appointment  of,  212. 

eligibility  of,  212. 

compensation  of,  213. 

oath  of,  213. 

duties  of,  213. 

compensation  of,  444. 
ASSETS,  what  are  for  purpose  of  granting  probate,  64. 

domestic,  of  foreign  estate,  147. 


INDEX.  635 

ASSTS,T8— continued. 

what  deemed,  226. 

for  which  representative  is  liable  on  accounting,  371. 
ATTACHMENT,  enforcement  of  orders  by,  17. 

for  failure  to  pay  money,  36. 

against  collector  for  not  making  deposit,  195. 

for  failure  to  return  inventory,  216. 

enforcement  of  decree  by,  307. 

to  enforce  surrogate's  decree,  428. 
ATTORNEY,  appearance  by  in  general,  35. 

in  New  York  county,  35. 

who  may  practice  as,  in  surrogate's  courts,  36. 
ATTOENEy  GENERAL,  when  cited  in  probate,  68. 

when  cited  on  application  for  administration,  165. 
AUDITOR,  on  accounting,  388. 
■  compensation  of,  444. 

BEQUEST,  to  a  class,  131 .     See  Legacy. 
BOND  of  executor,  142. 

when  required  of  executors,  145. 

of  administrator,  167. 

of  administrator,  if  inadequate,  remedy  for,  172. 
■     of  collector,  193. 

of  executor  or  administrator,  prosecution  of,  217. 

on  sale,  &c.,  of  land  for  payment  of  debts,  268,  269. 

of  executor,  &c.,  assignment  of,  307. 

on  payment  of  legacy  to  minor,  341. 

on  bringing  suit  for  legacy,  350. 

of  general  guardian,  412. 

of  guardian,  when  new  sureties  may  be  required  on,  421. 
prosecution  of,  422. 

of  executor  or  administrator,  prosecution  of,  426. 

on  appeal,  453. 
BURDEN  OF  PROOF  on  probate,  106. 

on  allegations  to  contest  will,  127. 

CAVEAT  against  probate,  72. 
CERTIFICATE,  to  be  indorsed  on  will,  121. 

on  payment  of  claim,  307. 
CHARITABLE  BEQUESTS,  limitations  on,  315. 
CHILDREN,  under  statute  of  distributions,  50. 

born  after  will,  331,  353. 
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CITATION,  when  issuable,  31. 

how  issued,  33. 

how  served,  33. 

on  lunatics  and  idiots,  34. 
on  minors,  34. 
by  publication,  35. 

proof  of  service  of,  34. 

to  attend  probate,  when  necessary,  68. 

on  whom  served,  68. 

order  for,  69. 

form  of,  on  probate,  69. 

service  of,  on  probate,  69. 

on  probate,  proof  of  service  of,  71. 

on  allegations  to  contest  will,  126. 

to  executor  to  show  cause  why  he  should  not  be  superseded,  145. 

on  application  for  administration,  165.       , 

to  administrator  to  give  further  sureties,  171. 

to  collector  to  make  deposit,  195. 

to  collector  to  account,  196. 

to  show  cause  against  issuing  execution  after  trial  on  the  merits, 
303. 

to  obtain  payment  of  debt,  306. 

on  final  accounting,  380. 

to  ward,  to  attend  final  accounting  by  guardian,  417. 

to  guardian 'to  show  cause  against  removal,  421. 

to  ward  on  application  of  guardian  to  be  allowed  to  resign,  422. 
CITIZENSHIP  not  necessary  to  testamentary  capacity,  82. 
CLERK  TO  SURROGATE,  power  to  administer  oaths,  &c.,  8. 
CLAIM  against  estate,  if  disputed,  surrogate  can  not  decide,  391. 

disputed,  provision  for,  in  decree  on  final  accounting,  402. 
CODICILS,  execution  and  effect  of,  112. 

revocation  of,  113. 
COLLECTOR,  when  appointed,  191. 

appointment  of,  discretionary,  192. 

qualifications  of,  192. 

who  entitled  to  be,  192. 

petition  for  appointment  of,  193. 

oath  of,  193. 

bond  of,  193. 

letters  of,  194. 

authority  and  duties  of,  194. 
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QOLLE(yj:OB,— continued. 
power  to  sell,  194. 

power  to  sue,  1 95. 

deposit  of  moneys  by,  195. 

accounting  by,  196. 

revocation  of  authority  of,  196. 

in  New  York  county,  notice  by  to  exhibit  claims,  196. 
COMMISSION  to  take  testimony,  17. 

to  take  proof  of  foreign  wills,  26. 

■will  in  custody  of  foreign  court,  26. 
COMMISSIONS  of  public  administrator  in  New  York  county,  186. 

of  county  treasurer  as  public  administrator,  190. 

of  executor,  legacy  in  lieu  of,  324. 

of  executors  and  administrators  in  general,  382. 

on  what  funds,  385. 

how  allowed,  385. 

rate  of,  386. 

of  co-executors  and  administrators,  386. 

of  general  guardians,  419. 

of  testamentary  trustees,  425. 

on  admeasurement  of  dower,  438. 
COMMITMENT  for  failure  to  pay  money,  36. 

method  of  proceedure  on,  36. 
COMPROMISING  debts,  surrogate  may  allow,  232,  251. 
CONCEALED  EFFECTS,  discovery  of,  200. 
CONDITIONAL  WILL,  88. 
CONSTRUCTION  of  will,  128. 

not  influenced  by  extrinsic  evidence,  131. 
appeal  from  decision  of^  451. 
CONSUL  of  foreign  state,  intervention  of  on  probate  of  will,  66. 
CONTEMPT,  power  of  surrogate  to  punish  for,  20. 

commitment  for,  37. 
CONTESTANT  of  probate,  interest  how  determined,  73. 
CONTESTING  WILL  on  allegations  after  probate,  125. 
CONTRACTS  of  deceased,  liability  of  executors  for,  246. 

of  deceased,  when  binding  on  estate,  285. 
CONVEYANCES  by  heirs  within  three  years  from  death,  259. 

on  sale  of  land  for  payment  of  debts,  273. 
COSTS  in  surrogates'  courts,  18. 

power  of  surrogate  to  award,  25^ 

of  sale  of  land  for  payment  of  debts,  274,  275. 

in  actions  by  and  against  executors,  296,  299. 

in  general,  441. 
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COSTS— continued. 

of  attorneys,  441. 

on  probate,  443. 

on  compelling  return  of  inventory,  443; 

on  accounting,  443. 

on  admeasurement  of  dower,  443. 

on  making  appraisal,  444. 

of  auditing  accounts,  444. 

of  guardians  ad  litem,  444. 

on  sale  of  lands,  445. 

on  estates  less  than  $1,000,  445. 

on  appeal,  467. 
COUNTY  JUDGE,  acting  as  surrogate,  2. 

time  and  place  of  holding  court  as  surrogate,  5. 
COUNTY  TREASUEER,  when  acting  as  public  administrator,  187. 

care  of  estate,  188. 

filing  inventory  of  assets,  188. 

grant  of  letters  to,  188. 

superseding  letters  to,  189. 

powers  and  duties  under  letters,  190. 

settlement  of  accounts  and  distribution,  190. 
COURT  OF  APPEALS,  appeal  to  from  surrogate's  decrees,  406. 
CREDITOR  may  apply  for  probate,  65. 

of  deceased,  legacy  to,  325. 

may  cite  representative  to  account,  361. 
CROPS,  when  inventoried,  206. 
CUSTODY  of  will,  inquiry  by  surrogate  as  to,  89. 

DAMAGES  on  appeal  in  addition  to  costs,  407. 
DEBT  of  executor  to  deceased,  250. 

due  estate,  compromise  of,  232,  251. 

sale  &c.  of  real  estate  to  pay,  253. 

for  which  land  may  be  sold,  258. 

payment  of  by  personal  representatives,  280. 

preferred,  281. 

not  preferred,  285. 

against  estate,  what  are,  285. 

barred  by  statute  of  limitations,  286. 

secured  by  mortgage,  286. 

defense  to  action  for,  687. 

notice  of  present,  290. 

presentment  of,  291,  293. 
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DEBT — continued. 

order  for  payment  of  by  surrogate,  306. 

retaining  legacy  or  distributive  share  for,  353. 

due  representative,  allowance  of,  on  accounting,  379. 

due  from  executor  or  administrator,  determination  of  on  final 
accounting,  393. 

due  executor  or  administrator,  allowance  on  final  accounting, 
395. 

foreign,  liability  of  representative  for,  374. 

not  due,  provision  for  in  decree  on  final  accounting,  402. 

payment  pro  rata  in  case  of  deficiency,  402. 
DECISION  construing  will  entered  in  minutes,  128. 
DECREE,  of  surrogate,  when  void  for  want  of  jurisdiction,  13. 

of  surrogate,  when  conclusive,  14. 

recital  of  jurisdictional  facts  in,  effect  of,  15. 

for  payment  of  money,  filing  certificate  of,  17. 

for  payment  of  money  enforced  by  attachment,  36i 

granting  or  refusing  probate,  117. 

on  probate,  when  conclusive,  118. 

on  probate,  revocation  of,  119. 

action  on  within  six  years,  119. 

of  supreme  court,  when  transmitted  to  surrogate,  122. 

on  allegations  to  contest  will,  127. 

for  payment  of  money,  307. 

on  final  accounting,  402. 

on  final  accounting  of  guardian,  420. 

on  final  accounting  of  testamentary  trustees,  425. 

enforcement  of,  in  general,  426. 

by  attachment,  426. 

by  prosecution  of  bond,  426. 

by  execution,  427. 

of  surrogate  for  payment  of  money,  release  of,  431. 

on  appeal,  form  of,  465. 

enforcement  of,  468. 
DEFENSE  to  application  for  accounting,  369. 
DEPOSIT  AND  CUSTODY  of  wills,  30. 
DEPOSIT  of  money  by  executor  or  administrator,  398. 
DEPOSITION  to  prove  will,  97. 

on  probate,  when  used  on  allegations  to  contest  will,  127. 
DESCENDANTS  of  unequal  degree  inherit /ler  stirpes,  41. 
DESCRIPTION  of  legatee,  317. 

of  legacy,  317. 
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DEVISE,  jurisdiction  of  probate  founded  on,  65. 

words  requisite  to,  130. 

of  residue,  effect  of,  131. 

to  classj  131.     See  Legacy 
DISCOVERY  of  concealed  effects,  200. 
DISTRIBUTION,  statute  of,  provisions  of,  50. 

when  applicable,  52. 

governed  by  law  of  place  of  domicile,  52. 

of  surplus  after  payment  of  debts  and  legacies,  404., 
DISTRIBUTIVE  SHARE  of  minor,  how  paid  or  invested,  350. 

payment  of  in  general,  352. 
'district  attorney,  when  to  act  as  surrogate,  4. 

salary  when  acting  as  surrogate,  5. 
DOMICILE,  law  of  place  of,  governs  distribution,  52. 

what  is,  64. 
DONATIO  mortis  causa,  308. 
DOWER,  proceedings  in  regard  to,  recorded,  6. 

legacy  in  lieu  of,  324. 

when  right  to  accrues,  433. 
'  when  barred,  433. 

admeasurement  of,  433. 

jurisdiction  of  surrogate  over,  434. 

nature  of  the  title  to,  435. 

appeal  in  proceedings  to  admeasure,  439. 

EVIDENCE,  means  of  procuring,  17. 

exemplification  of  records  as,  19. 

of  will  proved  under  commission  from  supreme  court,  27. 

perpetuation  of,  in  support  of  will,  27. 

order  of,  on  probate,  105. 

records  of  wills  how  far,  120,  123. 

of  wills  proved  before  Revised  Statutes,  123. 

extrinsic,  when  used  to  explain  will,  129,  132. 

letters  testamentary  as,  148. 

effect  of  inventory  as,  218. 
EXAMINATION  of  executor  or  administrator  on  accounting,  388,  392. 
EXECUTION  issued  on  decree  for  payment  of  money,  17,  307,  427. 

on  judgment  against  executors,  302. 

on  judgment  against  deceased,  305. 
EXECUTOR,  duty  to  apply  for  probate,  65. 

when  competent  as  witness  to  will,  100. 

power  of,  suspended  on  allegations  to  contest  will,  126. 
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EXECUTOR  -  continued. 

cessation  of  powers  on  revocation  on  allegations,  127. 

liability  for  acts  done  before  revocation  of  will  on  probate,  127. 

how  named  in  will,  135. 

qualifications  of,  138. 

renunciation  and  acceptance  of  appointment,  140. 

how  compelled  to  qualify,  141. 

oath  of,  142. 

bond  of,  142. 

resignation  of,  143.  ' 

how  superseded,  144,  146. 

effect  of  revocation  of  powers  on  acts  previously  done,  146. 

foreign,  powers  of,  147. 

of  executor,  147. 

power  before  issue  of  letters,  198. 

process  to  discover  concealed  effects,  200. 

debt  due  to  estate,  how  inventoried,  214. 

creation  and  authority  of,  220. 

joint  tenancy  of,  225. 

vesting  of  personalty  in,  226. 

right  in  partnership  property,  226. 

right  in  realty,  227. 

survivorship  among,  229. 

when  right  vests,  331 . 

compromise  of  debts  by,  232,  251. 

power  of,  to  sell,  233. 

debt  of,  to  deceased,  250. 

duty  in  regard  to  investments,  250. 

liability  for  negligence,  250. 

joint  liability  of,  251. 

can  not  buy  land  sold  for  payment  of  debts,  271. 

contract  by,  when  binding  on  estate,  287. 

personal  liability  on  promise  to  pay  debt  of  deceased',  289. 

legacy  to,  in  lieu  of  commission,  324. 

having  sold  under  power  accounting  by,  364. 
EXECUTORS  AND  ADMINISTRATORS, 

record  of  letters  of,  6. 

filing  accounts  of,  6. 

testimony  oft  appointment  of,  6. 

control  of,  by  surrogate,  12,  231. 

proceedings  by,  before  probate,  58. 

duty  of,  to  apply  for  probate,  59. 
41 
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EXECUTORS  AND  ADMINISTRATORS— cowi!mM«rf. 
caveat  against  grant  of  letters  to,  61. 
resignation  of,  143. 
•what  are  assets  in  hands  of,  204. 
power  over  foreign  assets,  209. 
inventory,  method  of  making,  212. 

to  be  filed,  204,  214. 

verification  of,  214. 

duty  to  make  supplemental,  215. 

summons  for  return  of,  215. 

costs  against,  on  proceedings  for  return  of,  216. 

amendment  of,  216. 

attachment  against,  for  failure  to  return,  216. 

revocation  of  letters  for  failure  to  return,  217. 

as  evidence  against,  217. 
prosecution  of  bond  of,  on  revocation,  217. 
object  and  office  of,  219.' 
representative  character  of,  221. 
foreign,  222. 
nature  of  estate  of,  223. 
joint  tenancy  of,  225. 
right  in  personalty,  226. 
light  in  realty,  227. 
survivorship  among,  229. 
when  estate  of,  vests,  231 . 

control  and  supervision  of,  by  surrogate,  12,  231. 
compromise  of  debts  by,  233,  251. 
sale  of  land  by,  233,  253. 
of  personalty  by,  236. 
rights  of  action  by,  237. 

disaffirmance  of  wrongful  acts  of  deceased,  244. 
suits  against  each  other,  245,  249. 
limitation  of  actions  against,  246,  249. 
revival  of  actions  against,  246. 
liability  of,  on  contracts  of  deceased,  246,  289. 

for  torts  of  deceased,  248. 

personal,  248. 
appearances  by,  in  actions,  249. 
debt  of,  to  deceased,  250. 
liability  for  negligence,  &c.,  250. 
duty  as  to  investments,  250. 
to  collect  debts,  251. 
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EXECUTOES  AND  ADMINISTRATORS— cowi!i»iMecf. 
joint  and  several  liability  of,  251. 
mortgage,  sale,  &c.,  of  land  for  payment  of  debts,  253. 

See  Sale  of  Land. 
payment  of  funeral  expenses  by,  280. 
ofdebtsby,  281. 
•  See  also  Debts  and  Payment. 
marshaling  assets  by,  287. 
personal  liability  on  promise  to  pay,  289. 
claims,  advertisement  for,  290. 
presentment  of,  293. 
rejection  of,  293. 
reference  of,  294. 
costs  in  actions  by  and  against,  296,  299. 
enforcement  of  judgments  against,  302. 
enforcing  payment  of  claims  by,  306. 
execution  against,  307. 

assignment  of  bond  of,  on  return  of  execution  unsatisfied,  307. 
attachment  against,  for  failure  to  pay,  807. 
payment  of  legacies  by,  347. 

See  Legact. 
accounting  by,  355. 

See  AccouNTiNB. 
commissions  of,  382. 
.     discharge  of,  407. 

See  also  Executor,  Administrator,  Revocation,  Let- 
ters, Probate,  Wills,  Accounting,  &e. 
EXEMPLIFICATIONS  of  record  as  evidence,  121. 

of  records  of  wills  proved   before  Revised  Statutes,  123. 
of  foreign  probate,  grant  of  letters  on,  137. 
EXPERTS  as  witnesses  on  probate,  102. 
EXTRINSIC  EVIDENCE  to.  impeach  validity  of  will,  131. 

FEES,  and  costs  in  general,  441. 

book  of,  to  be  kept  by  surrogate,  7. 
•     of  surrogate  for  official  service,  8,  443. 
FEIGNED  ISSUES,  when  awarded  on  appeal,  466. 
FINAL  ACCOUNTING.     See  Accounting. 
FIXTURES,  when  inventoried,  205. 

FORECLOSURE,  distribution  of  surplus  moneys  on,  by  surrogate,  278. 
FOREIGN  ADMINISTRATOR. 

See  Administrator,  and  Executors  and  Administrators. 
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rOEEIGN  ASSETS,  209. 

And  see  Executoks  and  Administrators. 
FOKEIGN  DEBTS,  liability  of  representative  for,  374. 
FOREIGN  EXECUTORS. 

See  Executor,  and  Executors  and  Administrators. 
FOREIGN  GUARDIAN,  appointment  of,  here,  414. 

powers  of,  here,  415. 
See  also  Guardian. 
FOREIGN  LETTERS,  effect  of,  147. 
FOREIGN  PROBATE,  proof  of  will  by  production  of,  105. 

letters  on  exemplification  of,  137. 
FOREIGN  WILL  of  personalty,  how  proved  and  recorded,  26. 

original  application  for  proof  of,  66. 

recorded  on  production  of  foreign  probate,  66,  123. 
FOREIGN  WITNESS,  commission  to  take  testirapny  of,  105. 

FORMS,  Accounting,  by  executor  or  administrator,  585. 
by  guardian,  603.  • 

Affidavit,  for  commission  to  take  testimony,  492. 

of  intention  to  file  objections  against  grant  of  letters 

testamentary,  505. 
to  obtain  order  for  sale  of  perishable  property,  526. 
for  seizure  of  property  by  public  administrator,  527. 
by  public  administrator  to  give  him  right  to  admin- 
ister, 529. 
as  to  fairness  of  sale  of  land,  555. 
as  to  minor's  property,  597. 
for  probate  of  heirship,  612. 
of  demand  of  amount  decreed  to  be  paid,  610. 
Agreement  to  refer  claim,  567. 
Allegations  to  contest  probate  within  one  year,  498. 
Answer  to  petition  of  appeal,  627. 
Appearance  by  attorney,  484. 
Attachment  for  not  returning  inventory,  541. 
for  failure  to  pay  money,  611. 

Bond  of  executor  or  administrator,  510. 

on  order  for  mortgage  or  sale  of  land,  555. 
to  refund  legacy  ordered  to  be  paid  by  surrogate,  577. 
to  refund  legacy  ordered  to  be  paid  by  will  within  a 
year,  578. 

on  payment  of  legacy  to  general  guardian,  579. 
of  general  guardian,  600. 


INDEX.  645 

!FOUMS— continued. 

Bond  on  appeal,  from  decree  on  probate,  621. 

from  order  allowing  execution,  622. 
in  cases  not  specially  provided  for,  023, 
Certifioate  of  letters  testamentary  or  of  administration,  474. 
to  be  attached  to  original  will,  475. 
of  appointment  of  guardian,  475. 
■  of  decree  for  payment  of  Inoney  to  be  docketed,  475. 
of  examination  of  infirm  witness,  492. 
on  affidavit  to  prove  who  are  heirs  of  deceased,  613. 
Citation  in  general,  473. 

to  attend  probate,  482. 
to  attend  accounting,  583. 
Codicil  to  will,  476. 

Commission  to  examine  foreign  witness,  493. 
Consent  to  be  appointed  special  guardian  on  probate,  485. 

on  accounting,  584. 
to  be  appointed  general  guardian,  596. 
of  widow  to  accept  sum  in  gross  on  sale  of  land,  560. 

Decree,  allowing  or  refusing  probate,  495. 

establishing  lost  or  destroyed  will,  496. 
on  objections  against  grant  of  letters,  507. 
on  final  accounting  of  executor  or  administrator,  591. 
of  guardian,  605. 
Deed  of  administrator  on  sale  of  land,  557. 
Depositions  of  subscribing  witness  as  to  execution  of  will,  487. 
as  to  custody  of  will,  488. 
•as  to  handwriting  of  attesting  witness,  489. 

Entry  of  demands  adjudged  valid  on  application  for  sale  of 
land,  549. 

afler  sale  of  land,  562. 
Execution  on  docketing  certificate  for  payment  of  money,  574. 

Interrogatories  for  examination  of  subscribing  witness,  494. 
Inventory,  form  of,  535. 

Letters  Testamentary,  511. 

OF  Administration  with  the  will  annexed,  518. 

of  administration,  521. 

of  administration  de  bonis  non,  525. 

of  collection,  531. 
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Letters  of  receivership,  532. 
of  guardianship,  602. 

Notice  of  application  for  commission,  493. 

of  revocation  of  letters  testamentary,  502. 

that  public  administrator  will  apply  for  administration, 

529. 
that  he  ■Mil  take  administration,  529. 
of  appraisement  and  making  of  inventory,  535. 
to  prove  claims  on  sale  of  land,  548. 
to  present  claims  to  executor,  564. 
that  claim  is  disputed,  566. 
to  widow  as  to  satisfaction  of  her  dower,  559. 
of  distribution  on  sale  of  land,  561. 
of  hearing  as  to  guardian  for  minor  under  fourteen,. 

598. 
to  widow  to  have  her  dower  admeasured,  614. 
of  application  for  admeasurement  of  dower,  616. 
of  meeting  of  commissioners,  618. 
of  motion  to  confirm  report  of  commissioners,  619. 
of  appeal,  620. 

Oath  of  executor  or  administrator,  509. 

of  appraiser,  535. 

to  inventory,  538. 

to  account  of  executor  or  administrator,  586. 
of  guardian,  604. 

of  commissioner  to  admeasure  dower,  617. 
Objections  against  grant  of  letters  testameiftary,.505. 

to  account,  589. 
Obdeb  for  citation  on  probate,  480. 

for  adjournment  on  probate,  481. 

appointing  special  guardian  pn  probate,  485. 

granting  leave  to  intervene  on  proof  of  will,  486. 

for  examination  of  infirm  witness,  489. 

appointing  time  and  place  of  examination,  491. 

for  commission  to  examine  foreign  witness,  493. 

for  citation  on  allegations  to  contest  probate,  500. 

revoking  or  confirming  probate  on  allegations,  501 . 

for  citation  and  publication  on  petition   on  foreign 
probate,  504. 

that  executor  attend  inquiry  on  objections  to  letters, 
506. 
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YOBMS— continued. 

Order  that  objector  proceed  with  inquiry,  506. 

declaring  executor  to  have  renounced,  508- 

enjoining  executor,  513. 

requiring  security  from  executor,  513. 

allowing  deposit  of  securities  in  place  of  bond,  514. 

superseding  executor,  515. 

requiring  administrator  to  give  further  sureties,  522. 

revoking  letters  of  administrator,  523. 

for  sale  of  perisHable  property,  526. 

authorizing  seizure  of  property  by  public  adminis- 
trator, 528. 

for  subpcena  to  discover  concealed  property,  533. 

for  bond  or  warrant  on  discovery  of  concealed  prop- 
erty, 534. 

appointing  appraisers,  534. 

for  further  time  to  return  inventory,  538. 

for  summons  to  return  inventory,  540. 

for  attachment  for  not  returning  inventory,  541. 

for  revocation  of  letters  for  not  returning  inventory, 
542. 

to  show  cause  against  sale  of  land,  &c.,  to  persons  in- 
terested, 547. 

to  administrator,' 548. 

for  mortgage  or  sale,  on  executor's  application,  551. 
on  creditor's  application,  552. 

appointing  freeholder  to  sell,  554. 

confirming  sale  of  land,  556. 

for  notice  of  distribution  on  sale  of  land,  560. 

for  distribution  of  surplus  on  sale  of  land,  562. 

to  advertise  for  claims,  5P3. 

for  citation  to  prove  debt  due  executor,  566. 

to  show  cause  why  execution  should  not  issue,  570. 

of  referenJe  as  to  validity  of  claim,  567. 

allowing  compromise  of  claim,  569. 

to  show  cause  why  execution  should  not  issue,  570. 

allowing  execution  to  issue,  571. 

for  citation  on  petition  for  payment  of  claim,  573. 

directing  payment  of  claim  by  executor,  574. 

allowing  payment  of  legacy  within  the  year,  577. 

for  executor  to  account,  581. 

to  show  cause  why  attachment  should  not  issue,  581. 

for  citation  to  attach  accounting,  583. 
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Okder  appointing  special  guardian  on  accounting,  584. 
of  reference  to  audit  accounts,  589. 
for  hearing,  as  to  minor  under  fourteen,  598. 
appointing  general  guardian,  601. 
assigning  boild  of  executor  or  administrator,  607. 
releasing  surety,  608. 

revoking  letters  for  failure  to  give  new  sureties,  609. 
for  attachment  for  failure  to  pay  money,  610. 
for  special  guardian  on  admeasurement  of  dower,  615. 
for  admeasurement  of  dower,  616. 
enlarging  time  for  commissioners  to  report,  617. 
confirming  report  of  commissioners,  620. 
for  service  of  petition  of  appeal,  626. 
to  answer  petition  of  appeal,  626. 

Petition  for  proof  of  will  where  no  citation  is  necessary,  477. 

where  citation  is  necessary,  478. 

of  nuncupative  will,  479. 

of  lost  or  destroyed  will,  479. 
for  leave  to  intervene  on  proof  of  will,  486. 
for  letters  on  foreign  probate,  503. 
for  summons  to  executor  to  qualify,  507. 
to  remove  executor  for  precarious  circumstances,  512. 

for  incompetency,  512. 
for  supplementary  letters,  516. 
for  administration  with  the  will  annexed,  517. 
for  administration,  519. 

to  have  administrator  give  further  sureties,  522. 
for  administration  de  bonis  non,  524. 
by  public*administrator  for  seizure,  527. 
for  letters  of  collection,  530. 

for  subpoena  to  inquire  ^s  to  concealed  property,  532, 
for  further  time  to  file  inventory,  538. 
to  compel  the  return  of  an  inventory,  540. 
for  sale  of  land  by  executor,  544. 

by  creditor,  546. 
for  order  to  advertise  for  claims,  563. 
for  leave  to  compromise  claim,  568. 
that  execution  may  issue  against  executor,  569. 
by  creditor  that  executor  pay  claim,  572. 
for  payment  of  legacy  within  the  year,  575. 


INDEX.  649 
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Petition  to  compel  executor  to  account,  580. 

by  executor  to  make  accounting  final,  582. 
for  guardian  of  minor  over  fourteen,  596. 

under  fourteen,  597. 
for  letters  by  foreign  guardian,  599. 
for  admeasurement  of  dower,  by  widow,  613. 

by  heirs  or  owners,  614. 
for  special  guardian  on' admeasurement  of  dower,  615. 
for  assignment  of  bond  of  executor,  &c.,  606. 
by  surety  to  be  released,  608.  • 

of  appeal  from  decree  on  probate,  624. 

from  order  on  administration,  625. 
from  decree  on  accounting,  626. 
Power  of  Attorney  to  receive  payment  of  amount  decreed 

to  be  paid,  609. 
Proof  of  Claim  on  sale  of  land,  549. 

of  debt  against  estate,  &c.,  564. 
due  executor,  before  accounting,  565. 
on  accounting,  596. 
Proof  of  Service  of  citation  on  adult,  482. 

on  minor,  482. 
on  lunatic,  483. 
by  publication,  483. 
by  admission  of  service  and  proof  of  handwriting,  484. 

Record  of  ■will  and  proofs,  497. 

Renunciation  of  right  to  letters  testamentary,  509. 

to  administer,  520. 

of  specific  compensation  given  by  will,  595. 
Report  Of  sale  of  land,  555. 

of  auditor  on  accounting,  589. 

of  commissioners  to  admeasure  dower,  618. 
Request  for  examination  of  witnesses  to  will,  490. 
Revocation  of  letters  for  not  returning  inventory,  543. 

SuBPffiNA,  474. 

Summons  in  general,  473.. 

to  executor  to  appear  and  qualify,  508. 
Will,  476. 

FRAUD  in  avoidance  of  will,  84. 

presumptions  of,  on  probate.  111, 
FRAUDULENT  TRANSFER  by  deceased,  action  to  set  aside,  244. 
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FUNEEAL  EXPENSES,  payment  of,  281. 
EUTUEE  ESTATES,  limitations  on,  337. 

GIFTS  MORTIS  CAUSA,  Z09. 
GUAEDIAN  ad  litem,  appointment  of,  24,  55. 
for  lunatic,  when  appointed,  56. 
special,  on  allegations  to  contest  will,  126. 
on  sale  of  real  estate,  261. 

on  distributiofi  of  surplus  moneys  on  foreclosure,  279. 
on  final  accounting,  381. 
•   on  admeasurement  of  dower,  436. 
compensation  of,  444. 
as  party  to  appeals,  453. 
general,  appointment  of,  409. 

by  supreme  court,  409. 
by  surrogate,  409. 
of  minor  over  fourteen,  41 0. 

under  fourteen,  410. 
bond  of,  412. 
powers  and  duties  of,  413. 
foreign,  appointment  of  here,  414, 

powers  of  here,  415. 
surrogate  may  require  accounting  by,  415. 
annual  accountings  of,  415. 
special  accountings  of,  416. 
final  accounting  by,  417. 
expenses  and  compensation  o^  418, 
removal  of,  420. 
prosecution  of  bond  of,  422. 
resignation  of,  422'. 
discharge  of,  on  resignation,  423. 

HALF-BLOOD,  relatives  of,  inheritance  by,  45. 
HANDWEITING,  proof  of  on  probate,  98. 
HEIES  AT  LAW,  who  are,  40. 

when  cited  on  probate,  68. 

word,  not  necessary  to  pass  fee  in  will,  130. 

proceedings  to  determine  who  are,  432. 

proceedings  by,  for  admeasurement  of  dower,  437. 
HUSBAND  and  wife,  mutual  will  by,  82. 

when  entitled  to  administer  on  estate  of  wife,  162. 

when  liable  for  debts  of  wife,  163. 
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ILLEGITIMATE,  descent  from,  45. 

right  of  inheritance  and  to  distribution,  51. 
INHABITANT,  who  is,  64. 
INHERITANCE,  regulated  by  statute,  41. 

when  common  law  rule  in  regard  to  prevails,  46. 

term  defined  in  statute  of  descent,  47. 
INJUNCTION  of  executors,  administrators  and  guardians,  19. 

against  executors  pending  proof  of  lost  or  destroyed  will,  29. 
INSURANCE  moneys,  when  inventoried,  208. 
INTENTION  of  testator,  how  discovered,  129. 
INTEREST  received  by  collector,  195. 

on  legacies,  343. 

liability  of  executor  or  administrator  for,  399. 

when  chargeable  to  general  guardian,  420. 
INTERPRETATION  of  will,  128.  •  See  also  Wills. 
INTERVENTION  of  parties  not  cited,  56. 

INTESTACY,  when  presumed  in  favor  of  public  administrator,  177, 
INVENTORY,  what  included  in,  204. 

method  of  making,  213. 
•   within  what  time  to  be  made,  214. 

oath  to,  214. 

supplemental,  215. 

compelling  return  of,  215. 

amendment  of,  216. 

effect  of,  as  evidence,  217. 

how  impeached  on  accounting,  389. 

costs  of  compelling  return  of,  442. 
INVESTMENTS,  duty  of  executor  in  regard  to,  250. 

liability  of  executor  or  administrator  for,  398. 

JOINT  TENANCY  of  executor,  225. 

JUDGMENT,  decree  for  payment  of  money  docketed  as,  .17. 
when  preferred  debt,  283. 
against  executors,  &c.,  execution  on,  302. 
against  deceased,  execution  on,  305. 
JURISDICTION  of  surrogate  in  general  under  Revised  Statutes,  10, 12. 

incidental,  10,  22. 
presumption  of,  13. 
must  be  proved  to  support  decree,  15. 
limitations  on,  21. 
to  grant  administration,  157. 
as  to  accountings,  355. 
to  probate  wills  of  real  estate,  25. 
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of  surrogate  to  determine  executor's,  &c.,  claim  of  ownership, 
373. 
to  allow  claims  on  accounting,  390. 
of  supreme  court  to  admit  to  probate  lost  and  destroyed  wills,  28, 

wills  of  real  estate,  25. 
as  to  accountings,  357. 
■JURY  TRIAL,  to  be  had  in  counfy  court,  20. 

on  reversal  of  surrogate's  decree  on  probate,  463. 

KINDRED,  degrees  of,  computed  according  to  common  law,  48. 
KINGS  COUNTY,  public  administrator  in,  186. 

LAND.     See  Real  Estate. 

LAW  OF  PLACE,  in  regard  to  paying  debts  of  deceased,  289. 

LEASE,  when  inventoried,  204. 

of  real  estate  to  pay  debts,  253,  266.     See  Sale,  &c. 
XiEGACY  in  general,  312. 

to  a  class,  316. 

description  of,  317. 

executor's  assent  to,  318. 

tax  on,  318. 

refunding,  319. 

specific,  320. 

demonstrative,  321. 

general,  321. 

vested  and  contingent,  322. 

conditional,  322. 

cumulative,  324. 

in  lieu  of  dower,  324. 

to  executor  in  lieu  of  commissions,  824. 

for  life  with  remainder  over,  325. 

to  creditor,  325. 

to  debtor,  326. 

ademption  and  satisfaction  of;  327. 

abatement  of,  329. 
.    lapse  of,  332. 

in  trust,  335. 

void  for  illegal  limitations,  338. 

payment  of,  in  general,  341. 

charged  on  land,  345. 
before  final  accounting,  347. 

commission  on,  385. 


INDEX.  65& 

LEGATEE  may  apply  for  probate,  65. 
not  cited  on  probate,  68. 
when  liable  for  debts  of  deceased,  294. 
who  may  be,  314. 
description  of,  316. 
death  of,  before  testator,  332. 

after  testator  and  before  time  of  payment,  333. 
may  cite  executor  to  account,  362. 
LEGITIMACY,  how  proved  on  application  for  administration,  165. 
LETTERS  OF  ADMINISTRA.TION  with  the  will  annexed,  application, 
for,  151. 
who  entitled  to,  151. 
to  whom  granted,  159. 
on  estate  of  non-resident,  163. 
proceedings  to  obtain,  163. 
how  signed,  sealed,  &o.,  168. 
how  recorded,  168. 
revocation  of,  in  general,  169. 

if  granted  on  false  representation,  170. 
on  subsequent  proof  of  will,  170. 
for  incompetency,  171. 
for  insolvency  of  sureties,  171. 
eifect  of,  172. 

for  failure  to  return  inventory,  217. 
de  bonis  non,  when  granted,  172. 
who  entitled  to,  173. 
petition  for,  173,  524. 
bond  on  issuing,  173. 
.    power  conferred  by,  173. 
to  public  administrator  in  New  York  county,  181. 
to  county  treasurer,  188. 
LETTERS  OF  COLLECTION,  when  granted,  191. 
granting  discretionary,  192. 
form  of,  531.     See  Fokms,  and  Administrator. 
LETTERS  TESTAMENTARY,  surrogate  must  record,  6. 
in  general,  135. 
when  issued,  136. 

on  proof  of  will  by  surrogate,  136. 
on  proof  of  will  in  supreme  court,  136. 
on  exemplification  of  foreign  probate,  137. 
issue  of,  how  stayed,  140. 
form  of,  143,541. 
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to  be  recorded,  143. 

how  superseded,  146. 

supplementary,  147. 

foreign,  147. 

as  evidence,  148. 

relate  back  to  death  of  testator,  148. 

revocation  of,  171,  217. 
LIEN,  by  filing  surrogate's  certificate,  307. 

release  of,  307. 
LIMITATIONS,  statute  of,  payment  of  debts  barred  by,  286. 

of  actions  against  executor  on  disputed  claims,  297. 

on  charitable  bequests,  315. 

on  future  estates,  337. 

of  action  for  legacy,  351. 

to  application  for  accounting,  370. 

statute  of,  on  accounting,  390. 
LITERARY  PROPERTY,  -when  inventoried,  207. 
LOST  AND  DESTROYED  WILLS,  requisite  pr&of  of,  114. 

issue  of  letters  on,  136. 
See  also  Wills. 
LUNATICS  and  idiots,  service  of  citation  on,  34,  470. 

descent  of  land  of,  48. 

where  party  to  proceedings,  appointment  of  guardian  for,  56. 

MARRIAGE,  how  proved,  on  application  for  administration,  165. 
MARRIED  WOMAN,  distribution  of  estate  of,  52. 

when  party  to  proceeding,  56. 

joinder  of  husband  in  application  for  probate  of  will  by,  65. 

husband  of,  when  joined  in  citation  to,  68. 

■who  cited  on  probate  of  will  of,  68. 

service  of  citation  on,  70. 
>  capacity  to  make  will,  82. 

may  act  as  executor,  or  administrator,  or  guardian,  139, 166. 

who  entitled  to  administer  on  estate  of,  162. 

may  take  by  devise  or  bequest,  343. 

may  cite  representative  to  account,  362. 
MARSHALING  ASSETS,  288. 

MERGER  of  title  of  funds  in  hands  of  personal  representatives,  224. 
MINOR,  service  of  citation  on,  34,  70. 

proceedings  as  to,  when  party  to  a  proceeding,  55. 

special  guardian  of,  on  probate,  126, 
on  sale  of  real  estate,  261. 
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special  guardian  on  allegations  to  contest,  126. 

on  distribution  of  surplus  moneys,  279. 
on  final  accountings,  381. 
on  admeasurement  of  dower,  436. 
on  appeals,  435,  459.     . 
share  of,  in  surplus  on  sale  of  land,  277. 
payment  of  legacy  to,  341. 

appointment  of  general  guardian  of,  410.     See  also  Gitardian. 
MINUTES  of  proceedings  must  be  recorded,  6. 

decision  construing  will  to  be  entered  in,  128. 
MISTAKE  in  will  corrected,  85. 

executor  or  administrator,  when  liable  for,  397. 
MORTGAGE  of  real  estate  to  paj^debts,  253  ;  and  see  Sale. 
when  payable  out  of  personalty,  286. 

NEGLIGENCE,  damages  for  death  by,  action  by  executors  for,  208. 

liability  of  executors,  &c.,  for,  250. 
NEXT  OF  KIN,  who  are  under  the  statute,  40,  46. 
right  of,  under  statute  of  distributions,  50. 
when'  cited  on  probate,  68. 
when  liable  for  debts  of  deceased,  294. 
cited  on  final  accounting,  6. 
NEW  TRIAL,  power  of  surrogate  to  grant,  24,  380'. 

on  reversal  of  decree  on  probate,  464. 
NEW  YORK  COUNTY,  objection'  to  decree  of  surrogate  of,  on  juris- 
dictional grounds,  how  taken,  16. 
costs  in  surrogate's  court  in,  ]9. 
power  of  surrogate  in,  to  grant  new  trial,  28. 
to  take  proof  of  lost  or  destroyed  wills,  28,  144. 
^surrogate's  court,  appearance  by  attorney  in,  35. 
surrogate  of,  may  determine  construction  of  will,  74,  128. 
decrees  of  surrogate  of,  when  conclusive,  119. 
may  accept  resignation  of  executor,  143. 
public  administrator  in,  office  of,  178. 

powers  of,  179. 

proceedings  by,  before  grant  of  letters,  180. 

letters,  how  granted  to,  181. 

effect  of  denial  of  letters,  182. 

superseding  letters  to,  183. 

powers  on  grant  of  letters,  184. 

commissions  of,  185. 
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public  administrator  in,  corporation  liable  for  acts  of,  186. 

personal  liability  of,  186. 
power  of  surrogate  in,  to  appoint  receiver,  191. 
collector  in,  exhibition  of  claims  to,  196. 
process  in,  to  discover  concealed  assets,  203. 

surrogate  in,  power  of,  to  release  general  guardian  from  future 
responsibility,  412. 
NON-EESIDENT,  proof  of  will  of,  96. 

will  of,  how  recorded  with  surrogate,  122. 

and  alien  disqualified  as  executor,  139. 

who  entitled  to  administer  on  estate  of,  163. 
NOTICE  to  executor  of  revocation  on  allegations,  127. 

of  application  for  appointnjpnt  of  collector,  193. 

of  sale  by  collector,  194. 

to  exhibit  claims  by  collector,  196. 

of  sale  of  land  for  payment  of  debts,  270. 

of  distribution  of  proceeds  of  land  for  payment  of  debts,  276. 

to  present  claims,  290. 

of  hearing  on  application  for  guardian  of  minor  under  fourteen, 
410. 

to  next  of  kin  on  application  by  guardian  to  be  allowed  to  re- 
sign, 422. 
to  owners  on  admeasurement  of  dower,  436. 
to  widow  to  make  demand  of  her  dower,  437. 
of  appeal,  453. 

of  hearing  of  appeal,  462.    See  also  Forms. 
NUNCUPATIVE  will,  who  may  make,  116. 
proof  of,  116. 

OATH  of  executor,  142. 

of  administrator,  167. 

of  collector,  193. 

of  appraisers,  213, 

to  claim  against  estate,  293. 

to  accounts  by  representative,  378. 

of  guardian  to  accounts  on  resignation,  423. 
OBJECTIONS  to  issue  of  letters,  how  made,  140. 

form  of,  505. 

to  accounts  of  executor,  388,589. 
ORDER,  entry  of,  nunc  pro  tunc,  25. 

to  show  cause,  when  issued,  31. 

to  show  cause  against  sale  of  real  estate,  26*0. 
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for  sale  of  land  for  payment  'of  debts,  266. 

for  publication  of  notice  to  present  claims,  291. 

of  reference  of  claims  against  deceased,  295.  * 

allowing  execution  to  issue  after  judgment  on  the  merits,  303. 

for  payment  of  claim,  307. 

to  sho-w  cause  on  accounting,  365. 

for  accounting,  370. 

service  of,  371; 

how  enforced,  371. 
to  answer  petition  of  appeal,  459.     For  forms  of  orders,  see 
Forms. 

PARTIES  to  proceedings  in  surrogate's  courts,  55,  140. 

by  int'ervention,  56. 

defendant  in  actions  against  executors,  143. 

to  appeals,  453. 
PARTNERSHIP  PROPERTY,  how  inventoried,  307. 

interest  of  deceased  in  settlement  of,  373-. 
PAYMENT  of  debts  by  collector,  196. 

of  legacies  in  due  course  of  administration,  341. 

of  legacies  by  surrogate's  order  within  the  year,  347. 

by  executors  &c.,  how  proved  on  accounting,  393. 

ei^oneous,  liability  of  executor  or  administrator  for,  400. 
See  Debts,  and  Legacies. 
PERISHABLE  PROPERTY,  sale  of,  by  public  administrator,  175 
PERPETUATION  of  evidence  in  support  of  will,  27. 
PERSONAL  PROPERTY,  rights  of  executor  in,  336. 

sales  of,  236. 
PETITION,  when  required  to  be  in  writing,  31. 

how  verified,  31. 

for  probate  need  not  be  in  writing,  66. 
how  verified,  66. 
contents  of,  67. 

supplementary,  on  probate,  68. 

for  administration  with  will  annexed,  151. 

for  administration,  163. 

for  administration  de  bonis  non,  173. 

for  appointment  of  collector,  193. 

for  discovery  of  concealed  effijcts,  300. 

for  summons  to  return  inventory,  216. 

for  sale,  &c.,  of  real  estate,  357. 

43 
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to  have  executor  or  administrator  account,  266. 

for  appointment  of  general  guardian,  411. 

for  adifteasurement  of  dower,  435. 

of  appeal,  458.     /See  also  Forms. 
PEW  in  church  regarded  as  real  estate,  205. 
POSTHUMOUS  CHILDEEN  entitled  to  inherit,  46. 

to  take  under  will,  48. 
POWER  in  trust,  exercise  of,  235. 

of  sale,  accounts  of  proceeds  of  sale  under,  364. 
PRECEPT,  used  in  process  of  attachment,  17. 
PREFERRED  DEBTS  due  by  deceased,  281. 
PRESENTMENT  of  claim  against  estate,  293. 

omission  to  make,  effect  of,  293. 
PRESUMPTIONS  of  fraud  on  probate,  111. 

of  intestacy  in  favor  of  public  administrator,  177. 
PRIVILEGED  COMMUNICATIONS  on  probate,  101. 
PRIZE  MONEY,  minor  entitled  to,  surrogate's  fees  on  appointment  of 

guardian  for,  445. 
PROBATE,  power  of  surrogate  to  revoke,  24. 

proceedings  before  application  for,  58. 

duty  to  apply  for,  59. 

rights  and  powers  of  executors  before,  60. 

application  for,  to  what  surrogate'  made,  62. 

facts  conferring  jurisdiction  on  surrogate  to  grant,  62. 

possession  of  will  not  necessary  on  application  for,  65. 

who  may  apply  for,  65. 

application  for,  how  made,  66. 

•  petition  for,  not  in  writing,  66. 
nor  verified,  66. 
facts  to  be  ascertained  on,  66. 
contents  of  petition  on,  67. 
when  no  citation  necessary,  67. 
supplementary  petition  on,  68. 

who  to  be  cited  on,  68. 

form  of  citation  on,  69. 

service  of  citation  on,  69. 

proof  of  service  of  citation  on,  71. 

second  citation  on,  71. 

appointment  of  special  guardians  on,  71. 

contested  and  uncontested,  72.  ' 

ordinary  form  of,  72, 
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several  applications  for,  consolidated,  73. 

examination  of  witnesses  on,  97. 

order  of  evidence  on,  105. 

burden  of  proof  on,  106. 

presumption  of  fraud  on.  111. 

■what  instruments  admitted  to,  113. 

of  lost  and  destroyed  wills,  116. 

decree  granting  or  refusing,  117. 

form  of  decree  on,  117. 

decree  on,  when  conclusive,  118. 

revocation  of  decree  on,  119. 

record  of,  120. 

testimony  on,  how  preserved,  122. 
*  contesting  will  on  allegations  after,  125. 

foreign,  letters  on,  137. 

of  heirship,  432. 

costs  and  expenses  on,  442. 

appeal  in  proceedings  for,  450. 

forms  on,  477-498. 
PEOCEDURE  in  surrogate's  court,  16. 
PROCESS,  execution  of  by  sheriffs  and  other  officers,  18. 

from  surrogate's  court,  in  general,  31. 
PROOF  OF  CLAIM  against  estate,  293. 

due  executor,  293. 

on  sale  of  land,  263.     See  also  Forms. 
PROOF  OF  SERVICE  of  citation,  how  made,  35. 

by  affidavit,  35. 

by  admission  of  party,  35. 

dispensed  with  by  appearance,  35. 
PROOF  OF  WILL.     See  Probate. 
PUBLIC  ADMINISTRATOR,  when  cited  on  probate,  68. 

in  general,  174. 

how  appointed,  174. 

nature  and  object  of  office,  174. 

powers  and  duties,  174. 

sale  by,  of  perishable  property,  175. 

process  of,  to  discover  concealed  property,  175. 

extent  of  authority  &c.  for  grant  of  letters,  176. 

authority,  how  superseded,  177. 

annual  statement  of,  177. 

in  New  York  county,  178. 
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in  Kings  county,  186. 

county  treasurer,  when  acting  as,  187. 

See  also  New  York  County. 
PUBLICATION,  service  of  citation  by,  35,  70. 

of  will,  how  made,  77. 

of  notice  of  revocation  on  allegationsL,  137. 

of  summons  to  appear  and  qualify,  141. 

of  order  to  show  cause  against  sale  of  real  estate,  260. 

of  notice  of  sale  of  land,  270. 

of  notice  to  present  claims,  290,  291. 

of  citation  to  guardian  to  show  cause  against  removal,  421, 

QUAKANTINE  of  widow,  433. 

QUEENS  COUNTY,  books  kept  by  surrogate  of,  7.  "  * 

EEAL  ESTATE,  will  of,  how  proved,  25. 

order  of  descent  of,  41 . 

term  defined  in  statute  of  descent,  47. 

jurisdiction  of  probate  founded  on,  65. 

record  of  wills  of,  122. 

passes  by  what  words  in  will,  130. 

right  of  executor  in,  227. 

sales  of,  by  executor,  &c.,  233,  236. 

how  liable  for  debts  of  deceased,  253. 

legacies  charged  on,  335,  345. 
RECEIVER,  when  appointed  by  surrogate,  191. 
RECITAL  of  jurisdictional  facts  in  decree,  effect  of,  15. 
RECORDS  of  surrogate's  office,  what  must  be  kept'  as,  6. 

of  surrogate  in  charge  of  supervisors,  7. 

exemplification  of,  by  surrogate,  19. 

of  unfinished  business,  power  of  surrogate  to  sign,  19. 

of  wills  proved  in  supreme  court,  26. 

of  lost  or  destroyed  wills,  28. 

of  will  on  production  of  foreign  probate,  66. 

of  will  and  probate,  120. 

of  supreme  court  decree  with  surrogate,  122. 

of  wills  of  real  estate,  122. 

of  wills  of  personal  estate,  122. 

of  wills  proved  before  Revised  Statutes  as  evidence,  123, 

of  revocation  of  probate  on  allegations,  127. 

of  letters  testamentary,  143.     , 
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of  letters  of  administration,  168. 

of  testimony  on  controversy  regarding  grant  of  administration, 
168. 
EEFEEENCE  of  claim  against  estate,  294. 

to  auditor,  on  accounting,  388. 
EENT,  when  inventoried,  206. 

when  may  be  preferred  debt,  282. 
of  pew  in  church,  when  charged  on  estate,  286. 
EENUNCIATION  of  executor,  140,  142. 
of  right  to  administer,  164. 
of  specific  compensation  given  by  will,  595. 
of  executor  or  administrator,  509,  520. 
EEPRESENTATION  under  statute  of  descent,  43. 
EESIGNATION  of  guardian,  422. 
EESULTING  TEUST,  extrinsic  evidence  to.  rebut,  131. 
EETURN  of  surrogate  on  appeal,  460. 
EEVIVAL  of  actions,  246. 
EEVOCATION  of  will,  how  made,  89. 
by  writing,  90. 
by  destruction  of  will,  91. 
by  implication,  92. 
of  later  will,  94. 
of  probate  on  allegations,  125. 
of  letters  of  administration  in  general,  169. 

when  granted  on  false  representation,  170. 
on  subsequent  proof  of  will,  170. 
for  incompetency,  171. 

for  insolvency  or  inadequacy  of  sureties,  171. 
eifect  of,  172. 
of  letters  for  failure  to  return  inventory,  216. 
EOBBEEY,  loss  by,  executor  or  administrator  when  liable  for,  397. 

SALES  by  superseded  executor,  146. 

of  perishable  property  by  public  administrator,  175. 

by  collector,  194. 
by  executors  and  administrators,  233. 
of  real  estate  to  pay  debts,  in  general,  253. 

petition  for,  257. 

for  what  debts,  258. 

time  within  which  land  may  be  sold,  258. 

intermediate  conveyances  by  heirs,  259. 
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of  real  estate,  protection  of  bona  fide  purchasers,  260. 

order  to  show  cause  against,  260. 

publication  of  order,  260. 

guardians  of  minors,  261. 

service  of  order  to  show  cause,  262. 

return  of  order,  262. 

trial  by  jury,  263. 

entry  of  demands  adjudged  valid,  263. 

prerequisites  to  mailing  order  for  sale,  264. 

determining  whether  to  mortgage,  lease,  or  sell,  265- 

duration  of  lease,  266. 

effect  of  lease  or  mortgage,  266. 

both  sale  and  mortgage,  266. 

what  may  be  sold,  266. 

bond  for  application  of  proceeds,  268. 

order  for  sale,  269. 

death  or  disqualification  of  executor  &c.  after  making" 
of  order,  270. 

notice  of  sale,  270. 

place  of  sale,  270. 

executor  &c.  can  not  buy,  271. 

sale  on  credit,  271. 

vacating  sale,  271. 

confirming  sale,  272. 

execution  of  conveyances,  273. 

disposition  of  proceeds,  274. 

costs  of  proceedings,  274. 

record  of  proceedings,  279. 
SATISFACTION  of  legacies,  327. 
SERVICE  of  citation,  33. 

on  lunatics  and  idiots,  33. 

on  minors,  33. 

by  publication,  35. 

on  probate,  69. 

on  allegations  .to  contest  will,  126. 

to  executor  to  show   cause   why   he  should  not  b& 
superseded,  145. 

on  application  for  administration,  165. 

to  administrator  to  give  further  sureties,  171 . 

to  collector  to  make  deposit,  195.  • 

to  collector  to  account,  196. 
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of  citation  on  final  accounting,  381. 

to  ward  on  final  accounting  of  guardian,  417. 
to  guardian  to  show  cause  against  removal,  421. 
on  ward  on  resignation  of  guardian,  422. 
of  notice  to  owners  on  admeasurement  of  dower,  436. 

on  next  of  kin  on  resignation  of  guardian,  422. 
of  application  for  appointment  of  collector,  193. 
of  order  to  show  cause  against  sale  of  real  estate,  262. 

to  account,  371. 
of  petition  of  appeal  and  order  to  answer,  459. 
of  process  in  general,  proof  of,  35. 
of  summons  to  appear  and  qualify,  141. 
to  return  inventory,  215.. 
SIGNATURE  of  testator,  how  made,  76. 
SPECIAL  ADMINISTRATOR.     See  Collector. 
SPECIAL  GUARDIANS'.     See  Guardian. 
SPECIAL  SURROGATE,  election  of,  4. 
STAY  of  issue  of  letters  testamentary,  140. 
STAY  OF  PROCEEDINGS  on  appeal,  457. 
STENOGRAPHER,  notes  of,  transcribed,  signed,  and  filed,  8. 
SUBPOENA,  how  issued  by  surrogate,  17. 
how  served,  18. 
fees  of  witnesses  on,  445. 
to  discover  concealed  effects,  200. 
SUBSCRIBING  WITNESSES  to  will,  when  orally  examined,  72. 
legacy  to,  331. 

See  Witnesses. 
SUBSCRIPTION  of  will,  how  made,  75. 
SUMMONS,  when  used,  33. 

to  executor  to  appear  and  qualify,  141. 
to  return  inventory,  215. 
SUPPLEMENTAL  INVENTORY,  214. 
SUPPLEMENTAL  PETITION,  on  application  for  probate,  68. 
SUPPLEMENTARY  letters  testamentary,  147. 
SUPREME  COURT  jurisdiction  in  regard  to  wills  of  real  estate,  26. 

to  foreign  wills  of  personalty,  26. 
proof  of  will  in,  where  witnesses  all  reside  out  of  the  state,  26. 
wher£  will  is  in  custody  of  foreign  court,  26. 
proof  of  lost  or  destroyed  wills  in,  28. 
jurisdiction  to  compel  executor,  &c.,  to  account,  355. 
when  exclusive  of  surrogate,  356. 
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appointment  of  guardians  by,  408. 
appeal  from  surrogates  to,  446. 
SURETIES  on  administrator's  bond,  insolvency  of,  171. 

on  bond  of  executor  and  administrator,  liability  of,  428,  430. 
release  cf,  608. 
SURPLUS  MONEYS,  when  inventoried,  207. 

on  sale  of  land  for  payment  of  debts,  276. 
on  foreclosure,  distribution  of,  378. 
SURROGATE,  election  of,  and  tenure  of  office,  1. 
in  new  county,  2. 
official  title  of,  3. 
a  local  officer,  3. 
residence  of,  3. 

personal  disqualification  for  office,  3. 
empowered  under  commission  from  supreme  court,  4. 
bond  of,  and  remedy  on,  4. 
must  deliver  office  records  to  his  successor,  5. 
must  preserve  all  papers  belonging  to  his  court,  5. 
salary  of,  5. 

must  index  books  in  his  office,  6. 
must  keep  certain  books  and  records,  6. 
must  search  records  and  give  certificate,  6. 
fees  oT,  for  official  service,  8,  443. 
can  not  practice  as  attorney  in  certain  cases,  9. 
general  jurisdiction  under  Revised  Statutes,  10. 
acts  of,  when  void  for  want  of  jurisdiction,  11. 
jurisdiction  of,  not  presumed,  13. 
decree  of,  when  conclusive,  14. 

jurisdiction  of,  must  be  proved  to  support  decree,  15. 
power  in  general,  enumerated  and  defined,  23. 

to  employ  clerks,  7. 

to  employ  stenographer,  8, 

to  issue  citations,  16. 

to  adjourn  proceedings,  16. 

to  issue  commission,  W. 

to  issue  subpoenas,  17. 

to  punish  witnesses  for  refusal  to  testify,  17. 

to  commit  witnesses  testifying  falsely,  17. 

to  enforce  orders  by  attachment,  17,  18,  36. 

to  award  costs  and  allowances,  18.  25. 

to  issue  process  to  counties  other  than  his  own,  118 
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power  to  complete  unfinished  business,  19. 
to  exemplify  records,  19. 
to  enjoin  executors,  &o.,  19. 
to  punish  for  contempt,  20. 
to  take  acknowledgments  and  proof  of  deeds,  20. 
to  pass  upon  disputed  demand  a^inst  estate,  20,  391.  _ 
to  control  executors  in  regard  to  suits  in  other  courts,  21. 
to  compel  removed  administrator  to  deliver  assets  to 

successor,  21. 
to  open  default,  24,  1 19. 
to  allow  amendment,  24. 
to  grant  new  trials,  24. 
to  appoint  guardians  ad  litem,  24. 
to  revoke  probate,  24. 
to  enter  order  nunc  pro  tunc,  25. 
to  award  costs;  25. 
exclusive  and  concurrent  jurisdiction  of,  25. 
jurisdiction  in  regard  to  wills  of  real  estate,  25. 

to  lost  and  destroyed  wills,  25,  28,  114. 
exclusive  jurisdiction  in  regard  to  probate,  29. 

over  subsequent  proceedings  after  proof 
of  will,  29. 
when  may  admit  to  probate,  62. 

facts  to  be  ascertained  by,  on  application  for  probate,  66. 
can  only  decide  due  execution  of  will,  73,  128. 
of  New  York  county  may  pass  upon  construction  of  will,  74, 

128. 
may  inquire  as  to  custody,  &c.,  of  will,  88. 
duty  to  examine  witness  to  will,  96. 
duty  to  record  will  and  probate,"  120. 
certificate  of,  on  will,  121. 

duty  to  si'gn,  certify  and  record  examinations,  121. 
,    to  preserve  testimony  on  probate,  122. 
to  appoint  guardians  for  minors  on  contest  of  will  on  al- 
legations, 126. 
to  notify  executor  of  revocation  on  allegations,  127. 
to  enter  in  minutes  decision  construing  will,  128. 
when  may  issue  letters  testamentary,  136. 
duty  to  record  letters  testamentary,  143. 
power  to  grant  administration  with  the  will  annexed,  150. 
jurisdiction  in  cases  of  intestacy,  156. 
power  to  revoke  letters  of  administration,  169. 


666  IKDEX. 

BJJE'ROGATE—contm^d. 

power  to  appoint  collector,  190. 

to  allow  compromise  of  debts,  232. 
to  order  sale,  &c.,  of  land,  256. 
See  Sale  op  Land. 
may  give  preference  to  claim  for  rent,  282. 
to  designate  papers  in  which  to  advertise  for  claims,  291. 
approval  by,  of  disintetested  person  to  whom  to  refer  claim, 

294. 
may  allow  execution  against  executor,  302. 
See  Judgment,  and  Execution. 
raay  order  executor  to  pay  claim,  306. 
must  give  certificate  of  decree  for  payment  of  money,  307. 
must  assign  bond  of  executor  or  administrator,  307. 
may  enforce  decree  by  attachment,  307. 
power  to  order  payment  of  legacies,  348. 

See  Legacy. 
power  to  compel  executor  to  account,  358. 

See  Accounting. 
power  to  appoint  general  guardian,  409. 

See  Guardian. 
power«to  call  guardian  to  account,  415. 
removal  of  guardian  by,  420. 
may  accept  resignation  of  guardian,  422. 
power  over  testamentary  trustees,  424. 
enforcement  of  decrees  of,  426. 
may  take  probate  of  heirship,  432. 
may  admeasure  dower,  433. 

See  Admeasurement  of  Dower. 
appeals  from,  446. 

See  Appeal. 
must  make  return  to  appellate  court,  461. 
must  enforce  decree  rendered  on  appeal,  468. 

See  also  Executors   and  Administrators,  Surrogate's 
Courts,  Appeal,  Accounting,  Probate,  Will,  Pro- 
cedure, Forms,  &c. 
SUEEOGATES'  COUETS,  constitution  and  organization  of,  1. 
time  and  place  of  holding,  5. 
seal  of,  8. 

not  courts  of  record,  16. 
costs  in,  19. 

general  method  of  procedure  in,  24. 
process  from,  in  general,  31. 
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parties  to  proceedings  in,  40. 
SURVIVORSHIP  among  co-executors,  229. 

TAX,  when  preferred  debt,  283. 

on  legacies,  318. 

on  succession  to  real  estate,  318. 
TECHNICAL  wtords  in  will,  how  construed,  129. 
TESTAMENTARY  guardian,  not  deemed  general  guardian,  when,  70. 

appointment  of,  408. 
TESTAMENTARY  TRUSTEES,  powers  of,  220. 

may  he  compelled  to  account  by  surrogate,  361. 

how  diflferent  from  executors,  424. 

jurisdiction  of  surrogate  over,  424. 

compensation  of,  425. 

accountings  by,  425. 
TESTIMONY,  on  probate,  how  preserved,  122. 
TORTS,  survival  of  action  for,  242,  246. 
TRANSCRIPTS  of  records  of  probate  as  evidence,  120. 
TRIAL  BY  JURY  on  sale  of  real  estate,  263. 
TRUSTEE,  duty  in  regard  to  investments,  250. 

joint  liability  of,  252. 

commissions  of,  384. 
TRUSTS  under  Revised  Statutes,  335. 

UNDUE  INFLUENCE  in  avoidance  of  will,  84. 
UNFINISHED  BUSINESS,  power  of  surrogate  to  complete,  19. 
UNITED  STATES  debts  entitled  to  preference  under  laws  of,  283. 

VOUCHERS  on  accounting,  379. 

WARRANT  to  search  for  concealed  effects,  201. 
WIDOW,  right  of,  under  statute  of  distributions,  50. 

to  be  cited  on  probate,  68. 

articles  set  apart  for,  209. 

admeasurement  of  dower  of,  433. 
WILLS,  surrogate  must  keep  book  for  record  of,  6. 

lost  and  destroyed,  how  proved,  25. 

when  surro'gate  may  take  proof  of,  25. 

due  execution,  of,  where  determined,  25. 

construction  of,  where  determined,  25. 

of  real  property,  where  proved  before  1830,  25. 

in  custody  of  foreign  court,  how  proved,  26. 
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how  proved  where  witnesses  all  reside  out  of  the  state,  26. 
of  personalty  by  .non-resident,  how  proved  and  recorded,  26. 
of  real  estate,  validity  of,  determined  in  action  in  supreme 
court,  26. 

proved  under  commis^on  from  supreme  court,  how  evidenced, 

27. 

executed  out  of  the  state,  formalities  requisite  for,  28. 

lost  or  destroyed,  proof  of,  28. 

deposit  and  custody  of,  30. 

possession  of,  not  necessary  on  application  for  probate,  65. 

who  may  apply  for  probate  of,  65. 

probate  of,  application  miade  by  petition,  66. 

nee^  not  be  in  writing,  66. 

nor  under  oath,  66. 

when  citation  not  necessary,  66. 
*     parties  cited  in,  68. 

form  of  citation  in,  69. 

service  of  citation  in,  69. 

due  execution  only  determined  on,  73. 
formalities  of  execution  of,  75. 
subscription  of,  75. 
seal  not  necessary,  77. 
how  witnessed,  77. 
how  published,  77. 
how  attested,  79. 

execution  oT,  agency  of  third  person,  80. 
sequence  of  acts  of  execution,  81 . 
witnesses  to,  affixing  residences  of,  82. 
requisite  capacity  as  to  age,  82. 

as  to  mental  soundness,  83. 
i  when  void  for  fraud,  84.  ^ 

J  undue  influence,  84. 

mistake  in,  corrected,  85. 
custody  of,  inquiry  as  to,  88. 
when  conditional,  88. 
revocation  of,  how  made,  89. 
execution  of,  governed  by  what  law,  95. 
of  non-resident,  96. 

witness  to,  duty  of  surrogate  to  examine,  96. 
proof  and  examinations  on  probate  of,  97. 
proof  of,  by  other  than  subscribing  witness,  98. 
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coritradicting  subsoriljing  witness  to,  98. 

■witness  to,  when  incompetent,  100. 

proof  of,  by  production  of  foreign  probate,  105. 

codicil  to,  112. 

instruments  referred  to  in,  1 13. 

lost  or  destroyed,  proof  of  by  surrogate,  114. 

nuncupative,  who  may  make,  116. 

proof  of,  116. 
decree  on  probate  of,  118. 

when  conclusive,  118. 
revocation  of  decree  on,  119. 
record  of,  120. 

certificate  to  be  indorsed  on,  121. 
of  real  estate,  record  of,  122. 
proved  before  Revised  Statutes,  evidence  of,  123. 
contesting  on  allegations  after  probate,  125.  \ 
construction  and  interpretation  of,  128. 
validity  of,  impeached  by  extrinsic  evidence,  137. 
speaks  from  time  of  death  of  testator,  133. 
issue  of  letters  testamentary  on,  137. 
what  estates  pass  by,  313. 

child  born  after,  if  unprovided  for  by,  share  of,  353. 
appeal  from  decision  on  construction  of,  451. 
WITNESSES,  oaths  administered  to,  by  furrogate,  17. 
punishment  for  refusal  to  testify,  17. 
commitment  for  testifying  falsely,  17. 
power  to  compel  appearance  of,  17. 
to  win,  when  orally  examined,  72. 

number  of,  77. 

attestation  by,  79. 

affixing  residences  of,  82. 

to  be  examined  before  surrogate,  96. 

examination  of,  when  aged,  sick,  or  infirm,  97. 

when  dead,  absent,  or  insane,  97. 

contradicting,  98. 

when  incompetent  by  reason  of  interest,  99,  315. 
to  prove  mental  capacity,  102. 
foreign,  commission  to  take  testimony,  105. 
on  accounting,  powers  to  compel  attendance  of,  387. 
fees  of,  445. 


